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PREFACE 


TO  THE 


SECOND  EDITION. 


This  Book  has  been  long  out  of  print,  and  Sup- 
plements  were  at  two  several  times  published,  with 
the  view  of  saving  expense  to  the  purchasers  of  the 
original  Work. 

For  this  edition — ^the  Text  has  been  carefully  ex- 
amined, and  the  Notes  enlarged, — the  cases  lately  de- 
cided have  been  collected  and  analysed,  the  new  Acts 
of  Parliament  set  forth  and  explained,  and  the  Index 
much  extended* 

The  improvements  effected  in  the  Law,  by  which 
Patents  far  Im>entians  are  better  secured  to  scientific 
men,  call  for  thanks  from  all  men  to  Lord  Brouqhau 
for  the  Acts  of  Parliament  which  he  introduced,  and 
to  the  Learned  Judges  for  the  wise  decisions  favour- 
able to  Inventors  to  which  they  have  arrived. 


VI  PREFACE. 

Of  the  alterations  attempted  in  the  Laws  giving  a 
Copyright  to  Scholars,  it  may  be  said,  that  whilst 
BOOKS  in  general  are  amply  protected ,  yet  instances 
arise  for  which  sufficient  time  is  not  allowed  to 
Authors  to  secure  an  adequate  reward.  For  such 
cases,  an  act,  similar  to  the  one  under  which  the 
terms  of  Letters  Patent  are  prolonged,  appears  to  be 
the  most  just. 

A  Bill  has  also  been  introduced  into  Parliament, 
to  extend  the  time  of  the  Copyright  in  Patterns  printed 
on  LineDs,  &c.  It  is  to  foe  lamented,  that  when 
alterations  are  made  in  the  Statute  LaWj  that  the 
whole  subject  is  not  always  re-embodied  in  the  new 
Act.  Thus  to  protect  Patterns,  there  will  be,  besides 
the  new  Statute,  four  acts, — the  27  Geo.  IIL  c.  38 ; 
the  34  Geo.  IIL  c.  23 ;  the  2  Vict.  c.  13,  and  the 
2  Vict.  c.  17.  The  time  of  protection  varies  in  three 
different  ways:  for  patterns  printed  on  articles  as 
calicoes,  three  months  :  for  patterns  worked  in  articles 
as  carpets,  twelve  months :  and  for  patterns  or  orna- 
ments placed  on  articles  as  vases,  three  years.  Less 
complication  would,  undoubtedly,  be  more  convenient. 

R.  G. 

Inner  Temple, 
aoth  March,  1840. 


PREFACE 


TO  THE 


FIRST  EDITION. 


To  collect  and  explain  the  Laws  protecting  that 
species  of  property  which  arises  more  particularly 
from  the  exertions  of  ingenious  and  learned  Men — 
to  furnish  the  library  of  the  Artist  with  a  book 
wherein  he  might  readily  find  the  rules  of  law, 
subject  to  which  he  must  give  publicity  to  his 
inventions,  if  he  intend  to  secure  exclusively  to 
himself  the  benefits  accruing  from  them — and  to 
inform  the  Scholar  of  the  extent  and  duration  of 
bis  power  over  the  productions  of  his  mind — was 
the  task  imposed  on  himself  by  the  Author  of  the 
following  Treatise.  How  far  he  has  succeeded  in 
the  execution  of  his  undertaking,  he  now  leaves  to 
the  judgment  and  candour  of  the  Reader. 


Mil  PREFACE. 


The  rights  conferred  b}'  a  Patent  for  an  Invention^ 
and  the  Copy  of  a  Book,  differ  in  their  Origin ; 
the  one  species  arising  from  grants  made  by  the 
Crown  regulated  by  an  Act  of  Parliament,  and  the 
other  being  at  the  present  day  conferred  by  enact- 
ments in  several  statutes.  But  they  are  similar  in 
their  Nature;  and  the  protection  afforded  to  the 
labours  of  the  ingenious  Artist,  and  the  literary 
productions  of  Genius,  are  therefore  subjects  which 
must  necessarily  interest  the  same  class  of  readers. 
It  is  that  circumstance  which  has  induced  the 
Author  of  this  Treatise  to  include  them  in  the  same 
work. 

The  laws  which  prevent  persons  making  machines 
or  printing  books,  from  those  in  which  by  purchase 
they  have  acquired  a  property,  are  i^  their  nature 
restrictive;  and  give  to  inventors  and  authors 
different  kinds  of  Monopolies:  hence  it  has  been 
necessary  to  introduce  a  brief  account  of  Monopolies 
in  general,  as  they  were  formerly  made  by  Royal 
Grants,  or  created  by  individuals. 

To  render  the  matter  as  clear  as  possible,  the 
work  therefore  begins  with  Monopolies  as  they  stood 
at  Common  Law,  or  can   be  made  at  this  day;  it 


PREFACE.  IX 


then  proceeds  to  the  development  of  the  Law  of 
Patents  for  Inventions.  And,  because  many  of  the 
principles  of  Copyright  can  be  illustrated  by  the 
reasoning  on  Patents,  that  branch  of  law  is  last 
explained. 

Other  Monopolies,  such  as  have  been  granted  to 
Public  Companies  to  enjoy  an  exclusive  trade  to 
different  parts  of  the  world,  belong  to  the  law  of 
Commerce,  and  come  not  therefore  within  the  design 
of  the  present  Work ;  and  perhaps  the  third  chapter 
of  the  first  book  ought  on  that  account  to  have  been 
omitted. 

In  the  Tbxt  of  this  Treatise  it  has  been  the 
anxious  wish  of  the  Author  to  state  the  Principles 
of  the  Law,  with  examples  to  explain  them,  in  as 
concise,  yet  comprehensive,  a  manner  as  the  subject 
would  admit.  Aiming  at  a  middle  course,  he  has 
endeavoured  to  treat  the  matter  with  a  perspicuous 
brevity,  that  the  work  might  not  be  tedious  to  the 
profe^ional  reader;  and  yet  he  hopes  that  it  will 
be  found  sufficiently  full,  as  not  to  be  obscure  to 
the  Artists  and  Scholars  who  may  be  led  to  peruse 
it.  The  Notes  are  subjoined  with  the  intention  of 
affording  full  information  to  those  persons  who  may 


PREFACE. 


wish  to  see  the  cases  more  at  length ;  and  to  serve 
as  a  Commentary  on  the  text  for  the  use  of  scientific 
men  who  may  not  have  an  easy  access  to  a  Law 
Library.  In  the  Appendix  are  collected  together 
the  necessary  forms  and  the  principal  acts  of  Par- 
liament that  have  been  referred  to  in  the  Work. 
A  copious  Index  has  been  added,  by  which  it  is 
hoped  that  every  point  of  law  in  the  whole  Treatise 
may  readily  be  found. 

On  the  Necessity  or  Utility  of  a  Book,  similar  to 
the  one  now  presented  to  the  Public,  it  is  not  for 
the  Author  to  expatiate ;  though  it  may  be  allowed 
to  him  to  observe,  that  the  Law  of  Patents  for 
Inventions  has  never  yet  been  fully  and  scientifically 
investigated  ;  that  it  is  so  little  known  among  Artists, 
that  it  is  supposed  that  not  one-half  of  the  Patents 
which  have  been  obtained  could  bear  the  t^st  of  a 
legal  inquiry ;  and  that  the  cases  of  Copyright  have 
never  before  been  formed  into  a  distinct  and  inde- 
pendent Treatise. 

In  this  attempt  to  extract  the  principles  upon 
which  the  numerous  cases  on  the  Law  of  Patents 
for  Inventions,  and  of  Copyright,  have  been  de- 
cided, and  to  reduce  them  into  a  System — in  this 
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endeavour  to  reconcile  apparent  inconsistencies,  and 

to  arrange   the    whole    in  a  logical    manner — ^the 

Author  has  spent  some  time,  and  employed  much 

labour.      If  the  positions  of  law  should  be  found 

in  general  to  be   correctly  and   clearly  stated,  he 

hopes  to  meet  with   that  indulgence  which    it    is 

usual  for   the   Profession  to  extend  to  every  one, 

who  attempts  to  explain  any  part  of  our  Laws,  for 

any  inaccuracies  which  possibly  may  be   found   in 

his  Work. 

R.  G. 
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BOOK  I. 

ON  MONOPOLIES. 


CHAP.  I. 

INTRODUCTION. OF    MONOPOLIES   IN    GENERAL. 

XiiACH  individual,  by  the  natural  rights  of 
mankind,  is  entitled  to  exercise  an  uncontrolled 
power  over  every  kind  of  property  of  which  he 
is  once  legally  in  possession ;  whether  obtained 
by  purchase,  or  produced  by  labour.  The  buyer 
of  any  merchandize^  or  a  machine^  or  a  book, 
would,  on  that  principle,  be  at  liberty  to  dispose 
of  his  goods  in  any  way  that  would  be  most 
conducive  to  his  own  advantage,  or  he  might 
increase  the  number  of  the  machines  or  books 
to  any  magnitude  that  profit  or  pleasure  might 
dictate. 
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This  natural  right  to  unlimited  freedom  in 
trade  has,  at  different  times,  been  invaded,  both 
by  the  Sovereigns  of  States,  and  by  the  indi- 
viduals who  compose  them. — By  the  former  it 
is  effected  when  they  assume  the  prerogative  of 
granting  an  exclusive  privilege  to  particular 
persons  of  the  sole  trade  in  any  article  of  com- 
merce mentioned  in  their  grants. — By  the  latter, 
when  by  nefarious  and  unfair  means,  or  in 
excessive  quantities,  they  obtain  possession  of  the 
necessaries  of  life,  and  vend  them  at  exorbitant 
prices.  These  innovations  and  restrictions  on 
trade,  which  would  otherwise  be  freCf  are  called 
Monopolies,  (a) 

The  monopolists  among  the  ancients,  both  in 
Greece  and  at  Rome,  as  Thales,  Pythocles,  &c., 
and  the  Roman  merchants  speculating  in  olives, 
were  of  that  description,  which,  at  the  present 
day,  would  be  called  engrossersj  persons  bene- 
fiting themselves  to  the  injury  or  ruin  of  their 
countrymen,  but  doing  it  without  the  authority 
or  connivance  of  their  governments. 

In  modem  times  kings  and  their  subjects  have 
respectively  enriched  themselves  by  monopolies, 
differing  in  their  nature  and  extent,  but  attended 
with  the'  same  baneful  consequences  to  the  com- 
munity. 

After  the  introduction  of  the  Feudal  system 
into  Europe,  and  during  the  time  it  was  strictly 

(a)  MonopoUwn^  airo  rov  fwvovf  kol  irwXeo/iat,  quod  est 
cum  unus  solus  aliquod  genus  mercaturae  universum  emit,  ut 
solus  vendat  pretium  ad  suum  libitum  statuens.  11  Co. 
Rep.  86.     3  Inst.  181. 
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followed,  commerGe  was  spuraed  and  rejected  as 
an  ignoble  employment,  far  beneath  the  dignity 
of  a  freeman  and  warrior :  but  when  the  fury  of 
the  martial  spirit  had  somewhat  abated,  and  the 
countries  became  a  little  settled,  the  want  of  the 
comforts  and  even  necessaries  of  life,  incident 
to  every  country  where  the  art  of  war  has  been 
preferred  to  the  occupations  of  peace,  soon  urged 
some  of  the  people,  particularly  the  inhabitants 
of  the  different  towns,  to  form  themselves  into 
societies  for  the  purposes  of  carrying  on  their 
pursuits  in  trade  with  facility  and  in  safety. 
To  them  immunities  were  granted  by  the  Sove- 
reigns in  whose  states  the  places  were  situated. 
And  afterwards  the  corporate  bodies  of  many 
cities  associated  together  for  the  protection  of 
their  common  interests. 

The  first  combination  was  the  Hanseatic  Huieatic 
league,  formed  about  the  end  of  the  twelfth  ^^*' 
century,  to  which  many  extensive  privileges 
were  granted.  This  confederation,  promoting 
commerce  and  the  interests  of  each  other,  soon 
astonished  Europe  by  the  accumulation  of  the 
wealth  which  it  rapidly  gathered,  and  the  im- 
mense power,  its  inseparable  concomitant,  which 
it  quickly  obtained.  At  length  its  augmenting 
influence  created  an  alarm,  that  it  would  become 
dangerous  to  the  independence  of  the  sovereign 
power  in  Europe.  The  members  of  it  were 
commanded  by  the  governments  of  the  several 
countries  forming  parts  of  the  league  to  reside 
within  their  native  towns,  that  they  might,  by 
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their  commercial  pursuits,  enrich  the  dominions 
of  their  respective  princes.  The  association 
thus  weakened  was  gradually  reduced  to  insig- 
nificance. 

Commerce,  having  once  revived,  was  not  to 
be  destroyed  by  the  dissolution  of  this  league — 
She  continued  to  spread  her  beneficial  influence 
over  several  countries.  The  monopolies,  re- 
strictions, immunities  and  privileges,  which  pro- 
tected her  in  the  earlier  stages  of  her  progress 
were  transferred  by  each  prince  from  the  mem- 
bers of  the  league  to  the  inhabitants  of  the  places 
within  their  own  states. 

The  towns,  with  the  facilities  and  assistance 
which  exclusive  privileges  afford,  increased  in 
population,  and  became  rich  and  powerful.  At 
first,  the  joint  efforts  of  large  bodies  of  citizens 
were  alone  capable  of  supplying  to  their  princes 
the  large  sums  of  money  which  were  necessary 
to  relieve  their  wants,  or  to  gratify  their  inclina- 
tions. Hence  the  advantages  to  be  derived  from 
monopolies  were  first  bestowed  on  corporate 
bodies. 

In  this  manner  commerce  arose,  and  spread  her 
influence.  When  the  opulence  of  individuals 
enabled  them  to  advance  money  for  the  use  of 
their  sovereigns,  they  too  were  rewarded  with 
charters  and  privileges. 

Monopolies  may  thus  be  traced.  They  were 
formerly  granted  to  many  towns  confederated 
together — afterwards  they  were  given  to  sepa- 
rate towns — and  ultimately  were  conferred  on 
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individttals.  It  is  the  last  species  of  them  which 
is  the  immediate  subject  of  the  first  book  of  this 
Treatise. 

To  the  Hanseatic  league,  England  is  io  some  Monopolies 
measure  indebted  for  her  wealth.   London,  how-  '°   °^  ^  ' 
ever,  was  the  only  town  which  was  admitted  to 
form  a  part  of  that  celebrated  confederacy. 

The  Metropolis,  and  mostc^  our  cities  and 
corporate  towns,  are  indebted  to  King  John  for 
their  commercial  pre-eminence  arising  firom 
endowments  by  him,  and  his  gift  of  their  greatest 
franchises.  The  privileges  of  the  cinqtie  ports^ 
the  nursery  of  the  English  navy,  were  first 
granted  by  King  John  upon  the  condition  of 
supplying  him  with  ships  in  his  wars. 

From  his  death  to  the  reign  of  Elizabeth  there 
is  very  little  variation  in  the  commercial  history 
of  this  country.  Its  power  kept  continually, 
though  slowly,  increasing  beneath  a  heavy  bur- 
then of  Monopolies. 

The  public  purse  being  under  the  immediate 
control  of  the  Parliament,  the  Kings  of  England 
often  exercised  the  prerogative  of  conferring 
exclusive  grants ;  either  to  supply  the  deficiency 
of  their  revenues,  or  to  reward  their  necessitous 
adherents.  It  was  the  policy  of  Queen  Elizabeth 
never  to  recur  to  Parliament  for  a  supply  of 
money,  if  she  could  possibly  avoid  it.  To  such 
an  alarming  height  had  monopolies  accumulated 
during  her  reign,  that  towards  the  end  of  it  they 
threatened  the  destruction  of  commerce,  and  the 
annihilation  of  the  best  interests  of  the  country. 
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The  people  could  no  longer  bear  the  oppressive 
and  pernicious  effects  of  them,  and  they  loudly 
called  for  some  redress.  To  prevent  an  abroga- 
tion of  her  power  by  an  act  of  Parliament,  she 
cancelled  the  patents  that  were  considered  to  be 
the  most  oppressive. 

It  should,  however,  be  mentioned,  that  all  the 
grants  and  exclusive  privileges  made  in  her 
reign  were  not  detrimental  to  the  interests  of  the 
nation.  It  was  under  the  auspices  of  Queen  Eli- 
zabeth that  the  Huguenots  settled  in  Norwich, 
Sandwich,  Colchester,  and  other  places,  where 
they  carried  on  woollen  and  linen  manufactories 
to  the  great  benefit  of  the  country.  It  was  by 
her  charter  that  the  East  India  Company  was 
established  ;  which  grant,  though  a  great  mono- 
poly, has  contributed  very  largely  to  the  splendour 
and  influence  of  England  in  the  scale  of  nations. 
8ut.  of  James.       At  length  the  Legislature  interfered,  and,  with 

cautious  policy,  taking  a  middle  course,  between 
the  right  of  all  persons  to  a  free  trade,  and  the 
assumed  power  of  the  Crown,  declared  by  stat. 
21  Jac.  c.  3,  that  the  Sovereign  might  make 
grants  of  the  exclusive  privilege  of  sale  to 
individuals  who  produced  new  inventions^  and  to 
those  only ;  still  allowing  the  common  right  to 
take  effect,  if  the  grants,  even  for  new  inventions, 
were  not  properly  made. 

Upon  that  statute  is  founded  all  the  law  on 
Patents  for  Inventions.  It  was  in  vain  that 
King  Charles  attempted  to  renew  the  grievance 
of  monopolies.     That  statute  afforded  an  insur- 
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mountable  barrier  against  every  attempt  to  intro- 
duce them,  and  he  did  not  possess  sufficient  power 
to  have  it  repealed. 

Whilst  the  Parliament  was  strenuously  exert-  Monopoiiefl  bj 
ing  itsdf  to  con6ne  the  prerogatives  of  the  Crown  ' 
within  the  limits  of  the  common  law,  they  had 
also  to  contend  with  the  malpractices  of  the  sub- 
jects, to  the  monopolist  among  the  people — ^the 
forestaUer^  (a)  the  engrosser^  (Jti)  and  regrater.  (c) 
Many  statutes  were  passed  to  correct  the  abuses 
they  introduced,  which  were  afterwards  repealed, 
and  the  matter  left  to  the  rules  of  the  common 
law. 

The    Statute    of   James  just    referred    to  is  Monopolies  by 

"^  act  of  parlia- 

merely  declaratory  of  the  common  law.     Hence  it  "Mnt. 
appears  that  the  monopoly,  which  can  be  created 
by  the  Crown,  arises  merely,  from  the  grant, 
conferring  on  an    individual  the  privilege   of 
the  sole  making  and  selling  same  article  or  thing. 

(a)  Foiestel,  &ristel,  foristellum,  foriateUarias,  is  derived 
from  two  Saxon  woids,  viz,  far  or  fare  (via  or  iter)  and  stalls 
interceptionem,  3  Inst.  195.  It  may  also  be  derived  from 
the  circorostance  of  thus  preventing  the  articles  from  coming 
to  the  stalls  in  the  market,  from  fore,  before,  and  staUct  a 
standing  place. 

(hi)  Ingroaser  is  derived  from  in  and  grossp  great.  **  Is 
in  genere  dicitor  qui  integram  rei  alicujus  copiam  emendo 
satagit  comparare,  ut  distrahendo,  postea  carius  vendat,  a  Gall. 
k  grot,  pro  integro  vel  plenitudine.*'    Spelman. 

(c)  Regrating  is  derived  from  re,  again,  and  the  French 
graier,  to  grate  or  scrape;  and  signifieth  the  scraping  or 
dressing  of  cloth  or  other  goods,  to  sell  them  again ;  or  from 
regraiemeni,  Huckstery.  3  Inst.  195. 
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It  can  be  made,  when  thereby,  no  other  person 
is  restrained  in  what  he  had  before,  or  pre- 
vented from  following  his  lawful  trade ;  (d)  which 
grant,  at  the  present  day,  can  only  be  for  a 
new  Invention.  When,  therefore,  it  is  in  con- 
templation to  constitute  a  new  monopoly,  recourse 
must  be  had  to  Parliament.  This  transcendent 
power  of  the  Legislature  has,  in  several  in- 
stances, particularly  in  confining  the  trade  ta 
the  East  Indies  and  other  parts  of  the  world  to 
different  companies,  been  often  and  wisely  ex- 
erted. Under  peculiar  circumstances,  statutes 
have  also  been  passed  to  increase  the  benefits  and 
advantages  derived  by  the  inventor  from  the 
patent  for  his  invention,  either  by  extending  its 
duration,  or  by  enlarging  the  number  of  persons 
that  may  at  one  time  be  interested  in  it. 
Account  of  By  the  Legislature  other  exclusive  privileges, 

as  Copyright  in  books,  engravings,  &c.  have 
been  conferred.  Copyright  being  the  subject 
of  the  Third  Book  of  this  Treatise,  it  will  be  un- 
necessary to  make  any  other  observation  at  pre- 
sent, than  merely  to  remark  that  it  was  formerly 
considered  to  be  founded  on  common  law,  but 
that  it  can  now  only  be  viewed  as  part  of  our 
Statute  Law. 

The  manner  in  which  the  laws  on  monopolies 
may  be  systematically  arranged,  may  be  collected 
from  an  examination  of  the  preceding  historical 
sketch,  and  the  following  analysis.     The  inves- 

(d  )  Hawk.  I.  470. 
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tigation,  it  is  conceiyed,  necessarily  leads  to  the 
inquiry  into  monopolies,  when  made 

BY  THE  KING ;  and  therein 

L  Saw  they  stood  at  common  law. 

2.  Under  the  Statute  of  James ;  whence  arise 

PATENTS   FOR   INVENTIONS. 

BT    INDIVIDUALS  :  SS  to 

1.  Forestalling. 

2.  Engrossing. 

3.  Regrating. 

BT   THE   LEGISLATURE  : 

1.  The   Statutes  respecting   the    trade^  with 

foreign  countries. 

2.  The  Statute  of  8  Ann.  whence  arises  Copy- 

right. 

3.  The  Statutes  as  to  the  Fine  Arts. 

The  whole  matter  of  this  work  is,  therefore, 
divided  into  three  parts : — First,  Monopolies  in 
general^  as  they  are  governed  by  the  rules  of  the 
common  law,  are  cursorily  described : — Secondly, 
the  limited  monopoly  in  Inventions^  created  by 
patents,  is  investigated : — and.  Thirdly,  the  sta- 
tutes giving  a  Copyright  in  books,  and  in  the  pro- 
ductions of  the  Fine  Arts  are  explained. 
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CHAP.  II. 

OF   MONOPOLIES    MADE    BY   GRANTS. 

Letters  Patent,  or  grants  of  the  Crown ,  by 
which  the  exercise  of  the  natural  right  of  a  per- 
son to  use  in  any  way  he  pleases,  every  thing 
by  him  once  legally  possessed,  is  restrained,  and 
monopolies  in  general  created,  may  be  classed  for 
consideration  under  the  following  heads : — 

I.    Grants  that  were  valid  at  common  law. 
11.  Those  that  were  had  at  common  law. 
III.  Those  that  hy  statute  law  are  permitted  to 
he  made. 


I.   GRANTS   VALID   AT  COMMON    LAW. 

It  is  clear,  that  at  common  law  the  Queen  could 
make  a  patent,  to  continue  for  a  reasonable  timCf 
to  any  person  who,  at  his  own  charge,  or  by  his 
own  industry,  wit,  or  invention,  had  introduced 
any  new  and  profitable  trade  into  the  realm,  or 
any  engine  that  had  never  before  been  used, 
tending  to  the  furtherance  of  a  trade  ;  by  virtae 
of  which  the  patentee  might  confine  the  whole 
use  of  it  to  himself,  and  enjoy  all  the  benefit  ac- 
cruing from  it.  (a) 

(a)  Noy.  182. ;  Hawk.  P.  C.  231. 
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For  in  the  9th  year  of  Elizabeth  a  patent  was 
granted  to  Mr.  Hastinges  of  the  sole  trade  for 
sereral  years,  of  making  frisadoes,  in  considera- 
tion that  he  had  brought  the  method  of  making 
them  from  Amsterdam,  (jb)  This  patent  was  con- 
sidered as  valid,  until  it  was  shewn  that  some 
clothiers  had  before  its  date  made  baize  of  similar 
workmanship. 

A  patent  was  also  granted  to  Mr.  Matthews, 
a  cutler,  (c)  because,  as  was  suggested,  he  had 
brought  the  invention  from  beyond  the  seas. 
The  grant  was  supported,  until  it  appeared  that 
other  cutlers  had,  with  a  slight  difference  only, 
made  similar  knives ;  and  then  it  was  declared  to 
be  void. 

There  is  another  case  which  illustrates  the  law 
as  it  anciently  stood.  A  patent  had  been  granted 
for  the  sole  and  only  use  of  a  sieve,  or  instrument 
for  melting  lead.  In  the  Court  of  Exchequer 
Chamber,  (d)  it  was  said  that  the  question  was, 
whether  it  was  newly  invented  by  the  grantee, 
whereby  he  might  have  the  privilege  of  exclusive 
power  over  it;  or  else  used  before,  in  which 
case  they  were  of  opinion  that  he  should  not 
have  the  sole  use  of  it. 

It  is  said  to  be  the  better  opinion,  (je)  that  the 
Queen  may  also  grant  to  particular  persons  the 
sole  use  of  same  particular  employments  (as  of 

(h)  Noy,  Rep.  182.     10  Mod.  131.     Godb.  125. 

(c)  Noy,  Rep.  183. 

(i)  Ibid. 

(e)  9  Bac.  Ab.  627. 
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printing  the  Holy  Scripturesi  and  law  books,  &c.) 
in  the  exercise  of  which  an  unrestrained  liberty 
might  be  of  dangerous  consequence.  How  far 
this  rule  is  correct,  to  what  extent  it  is  modified , 
and  how  limited,  will  hereafter  be  shewn.  (/) 

U.    GRANTS  THAT  WERE  BAD  AT  COMMON  LAW. 

It  evidently  appears  that  at  Common  Law 
Novelty  was  a  necessary  incident  to  the  thing 
over  which  an  exclusive  power  was  to  be  given 
by  the  patent.  On  the  other  hand  any  institu* 
tion  or  allowance  by  the  Queen  by  her  grant, 
commission,  or  otherwise,  to  any  person  or  per- 
sons, politic  or  corporate,  of  or  for  the  sole  bay- 
ing, selling,  making,  working,  or  using  of  any 
thing,  whereby  any  person  or  persons,  bodies 
politic  or  corporate,  were  sought  to  be  restrained 
of  any  freedom  or  liberty  that  they  had  before^ 
or  hindered  in  th^  ovm  lawful  trade,  was  a  mo- 
nopoly, and  void  at  common  law.  {g) 

Such  an  Act  of  the  Sovereign  was  always  con- 
sidered by  the  Judges  to  be  against  the  ancient 
and  fundamental  laws  of  the  realm  ;  because  it 
destroyed  the  freedom  of  trade,  and  discouraged 
labour  and  industry.  John  Peachie,  (A)  so  early 
as  in  the  reign  of  Edward  III.,  was  severely 
punished  for  procuring  a  license  under  the  great 
seal,  whereby  it  was  directed  that  he  alone,  ia 

(/)  Post,  Book  III.  Copyright;  and  see  Mod.  256, 
3  Keb.  792.  3  Mod.  75.  2  Chan.  Ca.  67.  Skin  234.  1  Bam 
£c.  Law,  d47i  title  College. 

is)  3  Inst.  ISl.     2  Inst.  47,  61.  (A)  3  Inst.  ISl. 


made  hy  grants.  13 

I/mdon,  shoald   enjoy  the  privilege  of  selling 
sweet  wines. 

And  the  grant  of  the  sole  ingrossing  of  wills  (i) 
and  inventories  in  a  spiritaal  court,  also  of  the  sole 
making  of  bills,  pleas,  and  writs,  in  a  court  of 
law,  to  a  particular  person,  were  held  to  be  void  ; 
because  it  entrenched  on  the  acknowledged  pri- 
vileges of  every  member  of  society. 

A  grant  of  the  King,  of  the  sole  making,  im- 
porting, and  selling  of  playing  cards^  was  also 
adjudged  to  be  invalid.  (A)  It  was  urged  on  the 
consideration  of  the  court,  that  the  playing  with 
them  was  matter  merely  of  pleasure  and  recrea- 
tion, and  often  abused,  and  that,  therefore,  it 
was  proper  that  the  making  of  them  should  be 
restrained.  The  principal  argument  which  pro- 
duced the  judgment,  was  the  circumstance,  that 
card-making  was  a  hnaum  trade,  and  that  there 
was  no  reason  why  any  subject  should  be  hin- 
dered from  getting  his  livelihood  by  it.  (/) 

(I)  2  Roll.  Ab.  2t2.  Jon.  281.  3  Mod.  75.  Vem.  120,  180. 
10  Mod.  107,  131,  138. 

{k)  11  Co.  84.    Noy,  178.     Moor,  671.     2  Inst.  47. 

(/)  Darcy's  Case,  Noy,  Rep.  179.  The  observations  of 
tbe  oounael  are  very  strong  against  monopolies.  Now  by 
diis  patent,  be  they  good,  be  they  bad,  be  they  false,  be  they 
tnie,  be  they  dear,  or  good  cheap,  you  mnst  bay  aU  of  him 
and  his  BBugoBt  in  what  manner  pleaseth  him.  When  before, 
if  any  person  by  his  industry  had  obtained  excellent  skill  in 
Ins  trade,  he  sai|^t  have  reaped  the  fruits  thereof,  and  that 
bsth  been  thought  the  surest  thing,  a  man  could  obtain  skill 
and  knowledge,  because  thieves  could  not  steal  it.  Now, 
Hr.  Duej  hath  devised  a  means  to  take  away  a  man's  skill 
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And  the  King's  charter  to  any  particular  cor- 
poration of  the  sole  importation  of  any  mer- 
chandize was  also  held  to  be  of  no  effect,  whether 
the  merchandize  was  prohibited  by  statute  or 
not.  (ni) 

A  similar  charter,  empowering  individuals  or 
companies  to  trade  to  and  from  a  particular  place, 
and  in  particular  articles,  is  void,  so  far  as  it 
gives  such  persons  an  exclusive  right  of  trading, 
and  debarring  all  others,  (n) 

III.    GRANTS  AS  RESTRAINED  BT  STATUTE  LAW. 

The  doubt,  which  formerly  existed  as  to  the 
legality  of  the  prerogative  of  confining  the  ex- 
clusive trade  in  certain  articles  to  particular  per- 
sons was  removed  by  the  stat.  21  Jac.  I.,  by 
which  it  was  declared  (o)  that  all  monopolies, 
and  all  commissions,  grants,  licenses,  charters, 
and  letters  patent,  Sec.,  granted  to  any  person  or 
persons,  bodies  politic  or  corporate  whatsoever, 
of  or  for  the  sole  buying,  selling,  making,  work- 
ing, or  using  of  any  thing  within  this  realm,  or 
Wales,  or  any  other  monopolies,  &c.,  and  all 
licenses,  &c.,  and  all  proclamations,  &c.,  and  all 

firom  him  which  was  never  heard  of  before,  which  if  others 
should  do  the  like  in  other  trades,  it  uroold  discourage  men  to 
labour  to  be  skilful  in  any  art,  and  bring  in  barbarism  and 
confusion. 

(m)  2  Roll.  Ab.  214.  3  Inst.  182.  2  Inst.  61.  Style,  214. 

(n)  Sandys  v.  East  India  Company,  Raym.  489.  2  Chan. 
Cas.  165.  Skin.  165,  pi.  2,  226, 234 ;  and  see  the  Company 
of  Merchant  Adventurers  o.  Rebow,  3  Mod.  126. 

(o)  21  Jac.  I.  c.  3,  s.  1. 
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other  matters  whatsoever,  any  way  tending  to 
the  instituting,  strengthening,  furthering,  or 
countenancing  of  the  same,  or  any  of  them,  were 
altogether  contrary  to  the  laws  of  this  realm,  and 
80  were  and  should  be  utterly  void  and  of  none 
effect,  and  in  no  wise  to  be  put  in  use  or  execu- 
tion. 

AU  monopolies  being,  by  the  prior  part  of 
that  statute,  thus  indiscriminately  condemned,  a 
clause,  (jji)  upon  which  alone  the  second  Book 
of  this  Treatise  is  a  commentary,  was  afterwards 
inserted  declaratory  of  the  common  law.  By  it 
the  Sovereign  is  still  permitted  to  grant  patents 
far  new  inventumSf  provided  they  are  not  made 
to  endure  for  a  longer  time  than  fourteen  years. 

For  a  knowledge  of  the  remaining  clauses  of 
the  Stat,  21  Jac.  I.  which  except  certain  mono- 
polies out  of  its  first  general  enactments  against 
them,  reference  must  be  made  to  the  Act  itself : 
for  they  are  not  immediately  connected  with  the 
present  inquiry,  (g) 

{p)  21  Jac.  I.  c.  3,  t.  6.  (9)  Post,  Appendix. 
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CHAP,  III. 

OF  MONOPOLIES  IN  DOMESTIC  TRADE. 

There  are  monopolies  created  by  indivi- 
duals, (a)  They  take  place  in  domestic  trade^ 
and  consist  in  obtaining  possession  of  provisions 
or  the  necessaries  of  life,  with  the  intention  of 
enhancing  the  current  prices  of  them  in  the 
market. 

The  principles  of  law,  which  govern  these 
Monopolies,  were  elucidated  in  the  first  edition 
of  this  work,  but  it  is  thought  better  not  to  reprint 
them,  as  the  subject  belongs  rather  to  a  Commer- 
cial Treatise. 

(a)  The  difference  between  monopoly  in  general,  and  en- 
grosung,  consiflta  in  thia,  that  the  one  ia  made  by  patent  firom 
the  Klngi  the  other  ariaea  from  the  acta  of  the  aubjecta  between 
party  and  party.     Skin.  169. 
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BOOK  II. 

ON  PATENTS  FOR  INVENTIONS. 


CHAP.   I. 

INTRODUCTION. OF   A    PATENT   GENERALLY. 

The  manner  in  which  bur  Sovereigns,  mis- 
taking the  extent  of  their  prerogative,  created 
monopolies,  and  the  pernicious  consequences 
which  flowed  from  those  grants,  have  been  al- 
luded to  in  the  first  Book  of  this  Treatise.  It 
was  there  stated,  how  the  limitation  of  the  power 
of  makiag  grants  of  exclusive  privileges  was 
defined  by  the  common  law,  and  how  the  exercise 
of  it  was  moderated  by  the  prudent  determina- 
tions of  the  judges. 

One  species  of  monopolies,  it  has  been  shewn, 
are  those,  which,  although  founded  on  grants, 
are  allowed  by  the  statute  law.  From  that  source 
the  Law  op  Patents  for  Inventions  springs. 
It  is  a  branch  of  the  jurisprudence,  in  its  nature 
and  consequences  as  pleasing  to  consider,  as  that 
of  the  first  book  was  irksome.  For  although  they 
are  monopolies,  yet  they  are  very  limited  ones ; 
and  are  as  beneficial  in  their  efiects,  both  to  the 
inventors  and  to  the  community,  as  the  old  kind 
were  detrimental  to  the  best  interests  of  the  state. 
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Patenu  at  The  common  law,  however,  is  not  altogether 

silent  on  the  question  of  Patents  for  Inventions. 
All  monopolies  were  declared  generally  to  be 
void.  The  grants  of  the  crown  were,  at  common 
law,  construed  with  the  greatest  strictness.  Yet, 
even  by  that  law  the  King  had  the  power  of  con- 
ferring on  the  inventor  of  any  useful  manufacture 
or  art  the  exclusive  power  of  using  or  vending 
it  for  a  reasonable  time,  (a) 

Patents  by  But  the  law  of  patents  for  inventions,  as  it 

Stat,  of  21  Jas.  t  •      i      i.  r 

lately  stood,  rested  entirely  for  support  on  the 
statute  of  21  James.  (6) 

After  a  declaration  that  all  monopolies  are 
void,  it  is,  by  the  sixth  and  principal  section  of 
that  act,  enacted,  "  That  any  declaration  before 
mentioned  shall  not  extend  to  any  letters  patents 
and  grants  of  privilege  for  the  term  of  fourteen 
years  or  under,  thereafter  to  be  made,  of  the 
sole  working  or  making  of  apy  manner  of  new 
manufactures  (c)  within  this  realm,  to  the  true 
and  first  inventor  (d)  and  inventors  of  such  ma- 
nufactures, which  others  at  the  time  of  making 
such  letters  patents  and  grants  shall  not  use^  so 
as  also  they  be  not  contrary  to  the  law^  nor  mis- 
chievous to  the  state,  by  raising  prices  of  com- 
modities at  home,  or  hurt  of  trade^  or  generally 
inconvenient.  The  said  fourteen  years  to  be  ac- 
counted from  the  date  of  the  first  letters  patents, 

{a)  3  Inst.  181.  2  Hawk.  P.  C.  293,  B.  I.  c.  79,  8.  20. 
Noy,  182,  ante,  10. 

(h)  21  Jac.  1,  c.  3,  ante  14.  (c)  Post,  chap.  3. 

(d)  Post,  chap.  2. 
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or  grant  of  such  privilege  thereafter  to  be  made, 
but  that  the  same  shall  be  of  such  force  as  they 
shonld  be,  if  that  act  had  never  been  made,  and 
of  none  other." 
This  statute  has  always  been  considered  as  Eocounge- 

1      J     f         ^  -  ^,  ,  ment  of  artUts. 

merely  declaratory  of  the  common  law  preroga- 
tive of  granting  patents :  but  the  acknowledged 
power  of  the  Crown  was  so  seldom  exerted  in 
favour  of  the  inventor  of  a  useful  manufacture, 
that  the  legislature  was  compelled  with  one  blow 
to  put  an  end  to  the  licentious  and  grievous 
monopolies,  and  to  hold  out  encouragement  to 
the  ingenious  artist. 

The  necessity  of  some  legal  provision,  to  secure 
a  reward  to  those  who  would  exert  their  abilities, 
employ  their  time,  and  spend  their  money  in  the 
production  of  something  new  and  useful  to  the 
community,  was  apparent  to  every  one.  But 
the  question — what  kind  of  protection  is  the 
most  proper  to  be  afforded  to  the  inventor, — has 
since  given  rise  to  much  discussion.  It  seems 
but  just,  that  he,  who  informs  the  public  of  a 
new  method  of  increasing  their  wealth,  should 
gather  for  himself  the  first  fruits  of  his  ingenuity 
and  labour.  Hence  the  great  and  almost  certain 
remuneration  given  by  the  statute  of  James,-^ 
that  an  inventor  shall  have  a  limited  monopoly 
in  his  own  manufacture, — seems  to  be  the  most 
appropriate  recompence  that  can  be  awarded  to 
him ;  for,  in  proportion  as  the  invention  is  valu- 
able to  society,  will  the  amount  of  his  own  profits 

increase. 

c2 


20  Patents  for  Inventions. 

Policy  of  Upon  this  statute  numerous  observations,  as  to 

Its  policy  and  the  construction  it  ought  to  receive, 
have  been  made  by  learned  men,  many  of  them 
differing  in  opinion.  Whilst  some  have  thought 
it  a  very  wise  and  useful  measure,  others  have 
described  it  as  oppressive  to  inferior  tradesmen. 
Of  its  policy  nothing  can  be  said  in  a  legal 
treatise.  The  opinions,  as  to  the  kind  of  con- 
struction which  it  ought  to  receive,  will  be  noticed 
when  those  parts  of  the  subject  to  which  they 
apply  are  mentioned  ;  and  the  whole  of  them 
will  be  collected  together,  when  the  rules  for 
the  construction  of  the  statute  of  monopolies,  as 
it  relates  to  patents  for  inventions,  are  ex- 
pounded, {e) 

Condition  for         This  important  statute,  markinc;  out  the  boun- 

tbespecifi-  '^  ° 

cation.  dary  to  which  the  royal  grants  should  in  future 

extend,  left  the  terms  on  which  they  might  be 
obtained,  to  be  settled  at  the  pleasure  of  the 
Sovereign.  In  the  reign  of  Queen  Anne  a 
condition  was  introduced  into  the  patent:  that 
if  the  inventor  did  not  by  an  instrument  under 
his  hand  and  seal  particularly  describe  (f)  and 
ascertain  the  nature  of  his  invention,  and  in 
what  manner  the  same  was  to  be  performed, 
and  also  cause  the  same  to  be  inroUed  in  Chan- 
cery within  a  certain  time  (generally  one  month) 
therein  mentioned,  then  the  letters  patent,  and 
all  liberties  and  advantages  whatsoever  thereby 
granted,  were  utterly  to  cease  and  become  void. 

(e)  Post,  chap.  6.  (/)  Post,  chap.  4. 
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By  thus  obtaining  an  exact  statement  (^)  of 
the  nature  and  use  of  the  invention,  the  public 
are  benefited,  and  hare  an  equivalent  for  this 
limited  monopoly.  The  instrument  containing 
this  required  description  is  called  The  Specifi- 
cation. 

Though  the  power  of  the  King  to  create  No  right  to 
monopolies  was  accurately  defined  by  the  statute  *™*°  ^  *** 
of  James,  and  it  is  clearly  stated  that  grants  of 
them  in  future  were  to  be  made  only  to  the 
authors  of  new  inventions ;  yet  there  is  not  any 
clause  or  enactment,  by  which  the  subject  can 
demand  them  as  a  right.  This  great  encourage- 
ment to  industry,  this  fruitful  source  of  wealth, 
is  still  the  free  gift  of  the  Sovereign.  It  ema- 
nates from  Her  Majesty  as  the  Patron  of  Arts 
and  Sciences  at  the  humble  request  of  her  subject; 
and  it  is  as  a  gracious  favour  that  she  extends 
this  royal  protection  to  the  inventor. 

Only  one  parliamentary  attempt  to  improve 
upon  the  statute  of  King  James  has  been  successful. 
Lord  Brougham,  with  great  skill,  managed  to 
carry  through  the  legislature  "  An  Act  to  amend 
the  law  touching  Letters  Patent  for  Inventions," 

(^)  The  description  must  be  very  correct.  Even  an  in- 
advertent omission  would,  it  appears,  (post,  ch.  4,)  invalidate 
the  grant.  A  man,  whose  thoughts  have  long  dwelt  on  the 
same  subject,  overlooks  many  things  forming  part  of  the  ma- 
nufacture which  lead  him  to  the  invention.  It  is,  therefore, 
often  very  prudent  to  call  for  the  skill,  experience,  and  un- 
prejudiced judgment  of  others,  to  enable  him  to  make  a  good 
specification. 
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The  grants  of 
Queen  by 
letters  patent. 


Offices  for 
patents. 


The  parts  of 
a  patent. 


the  5  &  6  Wm.  4,  c.  83,  which  being  a  great 
boon  to  inventors,  will  be  afterwards  fully  ex- 
plained. 

All  grants  from  the  crown  are  matters  of 
public  record  (A)  as  being  the  deeds  of  the  first 
magistrate ;  and  are  next  in  dignity  to  the  acts 
of  the  state.  They  are  either  in  the  form  of 
charters,  or  letters,  (i)  These  letters  are  either 
open,  and  thence  called  Literce  Patentes^  being 
addressed  to  all  Her  Majesty's  subjects ;  or  else 
close,  LitertB  clamtB,  addressed  to  particular  per- 
sons. It  is  by  the  LitertB  Patentes,  or  letters 
patent,  that  grants  of  the  sole  privilege  and  ex- 
clusive property  in  inventions  are  made. 

To  prevent  grants  of  this  description  from 
being  surreptitiously  obtained,  numerous  offices 
are  established,  communicating  in  regular  sub- 
ordination. In  them  the  proceedings  are  nar- 
rowly inspected  by  the  Queen's  law  officers, 
before  they  are  sanctioned  by  the  royal  authority ; 
and  that  the  great  seal  may  not  be  affixed  without 
the  utmost  caution  being  used,  and  due  con* 
sideration  given  to  the  subject  of  the  grant,  the 
letters  patent  must  first  pass  by  the  dilatory  and 
expensive  method  of  bill,  {k) 

The  clause  in  the  patent  by  which  the  speci- 
fication is  required  has  been  given.  (I)  It  is 
thought  that  a  short  description  of  the  several 
parts  of  the  patent  will  make  the  difierent  bear- 


(A)  Dr.  and  Stud.  B.  I.  d.  8. 
{k)  Post,  chap.  5. 


(t)  2  Bla.  Com.  346. 
{I)  Ante,  20. 
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logs  of  patent  law  more  readily  seen,  and  the 
numerous  rules  respecting  it  more  easily  com- 
prehended. 

In  the  patent,  (m)  after  a  recital  of  the  petition 
and  its  prayer,  it  is  stated  that  Her  Majesty,  of 
her  special  grace,  certain  knowledge,  and  mere 
motion,  (n)  has  given  and  granted  the  matter 
requested  by  the  petitioner.  That  he,  his  exe- 
cutors, administrators,  or  such  others  as  they 
shall  agree  with,  shall  lawfully  make,  use,  and 
vend  the  invention,  during  the  time  therein  ex- 
pressed, (generally  fourteen  years,)  within  that 
part  of  the  dominions  in  which  the  inventor  has 
petitioned  to  use  it.  It  then  goes  on  to  command 
that  all  persons,  bodies  politic  and  corporate, 
shall  not  dare  to  imitate  the  same,  or  make  any 
addition  to  or  subtraction  from  it,  without  the 
licence  (o)  of  the  petitioner,  his  executors,  ad- 
ministrators, or  assigns,  in  writing,  under  his  or 
their  hands  and  seals;  disobedience  subjecting 
them  to  the  punishment  for  a  contempt,  or  to  be 
proceeded  against  in  an  action  at  law.(p)  It 
also  directs  that  mayors,  sheri£&,  &c.,  and  all 
other  the  Queen's  officers  and  ministers,  shall  not 
molest  the  patentee  in  the  exercise  of  his  inven- 
tion. 

There  are  several  regulations  connected  with  Matters  which 

_  _  .1.1  1        make  it  void. 

the  grant  that  are  mentioned  m  the  patent,  the 

(m)  For  a  patent  at  length  with  all  its  clauses  see  Appendix, 
(fi)  In  the  old  grants  spedali  gratia,  certa  scientia,  et  mero 
motu. 
(o)  See  post,  chap.  7.  (p)  See  post,  chap.  8. 
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non-observance  of  which  will  render  it  void,  {q) 
If  it  should  appear  to  the  Queen,  or  any  of  the 
privy  council,  that  the  grant  is  contrary  to  the 
provisions  (particularly  the  sixth  section)  of  the 
statute  of  monopolies,  or  that  it  leads  to  the  use 
of  any  invention  protected  by  a  prior  patent,  or 
that  the  patentee  or  his  representative  has  trans- 
ferred or  divided  it  into  shares,  or  declared  any 
trust  of  it,  to  or  for  any  number  of  persons  ex- 
ceeding the  number  of  twelve  (formerly  five)  or 
those  twelve  have  presumed  to  act  as  a  corporate 
body,  or  in  any  wise  contrary  to  an  act  of  Par- 
liament therein  recited,  respecting  assurances  of 
ships  and  merchandize,  then  the  patent  is  to  be 
declared  to  be  void. 

In  the  construction  of  this  proviso,  executors 
or  administrators ;  and  assigns,  created  by  opera- 
tion of  law ;  however  numerous  they  may  be,  are 
collectively  to  stand  in  the  place,  and  to  be  con- 
sidered as  and  for  the  single  person  whom  they 
represent,  (r) 

Then  comes  the  proviso  for  the  particular 
description  or  specification  of  the  invention  to  be 
made  in  a  given  time. 

And  lastly,  it  is  granted  that  the  letters  patent 
shall  be  construed  (s)  and  adjudged  in  the  most 
favourable  and  beneficial  sense  for  the  best  ad- 
vantage of  the  grantee,  notwithstanding  any 
defective  and  uncertain  description  of  the  nature 
and  quality  of  the  invention,  and  of  its  materials. 

{q)   See  post,  chap.  9.         (r)  See  post,  chap.  7. 
(5)  See  post,  chap.  6. 


generally.  25 

Which  instrument — the  patent — is  theybrma/, 
as  the  SPECIFICATION  is  the  suhsiantial^  part  of 
this  limited  monopoly. 

Whence  it  appears  that  the  most  logical  order  Division  of 

-.-,  #«i-ii  matter  respect- 

m  which  the  matter  of  this  book  on  patents  can  ing  patenu. 
be  arranged,  will  be,  to  begin  with  investigating 
the  law  respecting  the  true  and  first  inventor ^ 
the  subject  of  his  invention,  and  the  nature  of 
the  description  which  he  must  give  to  the  public 
to  secure  his  limited  monopoly.  Having  exa* 
mined  the  contents  of  the  grant,  it  will  then  be 
the  best  time  to  set  forth  the  mode  of  obtaining  it. 
Being  once  in  possession  of  the  patent,  the  ques- 
tions as  to  its  construction  and  the  property  in  it 
will  arise.  And  then  will  follow  the  remedies 
which  may  be  resorted  to  by  an  inventor,  if  he 
suffer  any  injury  from  an  infringement  of  his 
right.  And  lastly,  the  method  by  which  the 
public  may  deprive  him  of  the  grant,  if  it  be  not 
a  good  one  in  law,  will  be  examined. 
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CHAP.  11. 


OF   THE    INVENTOR. 


The  most  important  business  of  an  inquiry 
into  the  laws  respecting  patents  for  inventions,  is 
to  obtain  an  accurate  knowledge  of  the  following 
questions : — Who  is  he  that  has  found  out  some- 
thing new,  or  who  is  the  inventor  of  the  subject  ? 
What  is  an  invention,  or  a  proper  subject  for  a 
patent  ?  How  is  the  thing  to  be  described,  or 
the  specification  to  be  made  ?  These  topics  claim 
particular  attention,  and  therefore  a  Chapter  will 
be  devoted  to  the  examination  of  each  of  them. 

In  prosecuting  the  investigation  of  the  first 
question — who  is  the  person  that  the  law  will 
adjudge  to  be  the  true  and  just  inventor  of  a  ma- 
nufacture, within  the  meaning  of  the  statute, — 
the  decisions  will  lead  to  the  consideration  of, — 

I.  A  discoverer  of  a  new  thing,  (a) 

n.  A  publisher  of  an  invention. 

III.  An  introducer  of  a  foreign  invention. 

I.    A  DISCOVERER   OF   A    NEW   THING. 

That  a  discoverer^  or  he  who  first  finds  out 

{a)  Since  the  word  "  tnven/or*'  has  in  patent  law  several 
distinct  meanings,  it  is  thought  that  this  Treatise  will  be  ren- 
dered more  intelligible  if  that  word  is  made  a  generic  term, 
and  if  to  each  of  its  meanings  a  separate  name  be  given. 
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a  thing,  of  which  a  limited  monopoly  may  law- 
fully be  granted,  should  have  the  advantages 
accruing  from  it  secured  to  him  by  patent,  if  he 
apply  for  it,  is  one  of  the  fundamental  maxims 
of  this  branch  of  the  law. 

But,  to  prevent  abuse,  the  protection  which 
the  laws  afford  to  this  species  of  monopoly  is 
strictly  watched.  No  person,  who  has  not  without 
assistance ybnn^ J  the  original  idea  of  the  subject 
in  his  own  mind,  will  be  enabled  to  keep  any 
patent  which  he  may  have  obtained. 

In  the  case  of  Hill  v.  Thompson  (6)  it  was  laid 
down,  that  if  a  servant  make  an  improvement, 
his  master  is  not  entitled  to  take  out  a  patent  for 
it ;  but  it  appears  from  the  case  of  Bloxam  v. 
EUee,  (c)  that  an  important  qualification  has 
been  made,  which  establishes,  that  if  the  inventor 
employ  a  skilful  person  for  the  express  purpose 
of  assisting  him  in  completing  mechanical 
contrivances,  the  additions  made  by  that  person 
will  belong  to  his  employer,  who  may  include 
them  in  the  specification  to  his  patent  as  a  part 
of  his  own  invention. 

It  was  objected  in  that  case,  that  parts  of  the 
improvements  in  Foudriniers'  paper  machine 
were  the  inventions  of  Mr.  Donkin,  who  proved, 
that  when  he  made  those  improvements,  he  was 
employed  as  an  engineer,  for  the   purpose  of 

(6)  8  Taunt.  395.     S.  C.  2  B.  Moore,  456. 
(c)  1  Car.  &  P.  558. 
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bringiug  the  machine  to  perfection,  and  was  paid 
for  80  doing,  and  that  he  was  acting  as  the  ser- 
vant of  the  inventor  of  the  machine,  for  the 
purpose  of  suggesting  those  improvements.  He 
did  not  discover  the  principle  of  the  machine, 
nor  invent  the  important  movements  of  it.  The 
patent  was  not  disturbed  on  that  ground. 

The  rule  of  law  respecting  the  assistance  from 
servants  may  thus  be  stated.  If  the  servant 
make  a  new  discovery  by  himself,  such  invention 
becomes  his  property ;  but  if  the  master  plans, 
and  the  servant  only  executes  with  alterations  of 
his  own,  then  the  master  is  the  true  inventor  of 
the  machine. 

Letters  patent  are  often  taken  out  in  the  joint 
names  of  two  or  three  persons.  If  the  secret 
should  be  discovered  that  one  or  two  of  those 
persons  bore  no  part  in  the  invention  of  the 
machines,  the  patents  would  be  void. 

In  those  cases  {d)  in  which  the  patentees  have 
had  to  contend  against  the  charge  that  their 
machines  were  not  new,  because  similar  machines 
had  been  invented  by  others,  although  not 
brought  into  public  use,  it  was  held  that  the 
patentees  should  be  clear  from  all  suspicion  of 
having  seen  the  machines  in  an  imperfect  state, 
or  whilst  they  were  partially  concealed.  It  is 
not  sufficient  that  they  bring  the  machines  first 

{d)  Lewis  v.  Marling,  10  B.  &  C.  22.  And  S.  C.  4  Car. 
&  P.  52.     Jones  v.  Pearce,  MS.  and  see  post. 
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into  public  use.  They  must  also  be  original 
inventors  of  them,  without  any  assistance  from 
inspection  or  knowledge  of  the  other  machines. 

If  the  principle  of  the  invention  be  taken  from 
a  scientific  work,  (e)  the  patentee  is  not  an  in- 
ventor. 

Nor  will  he  be  entitled  to  hold  the  grant,  if  he 
has  in  any  manner  been  informed  of  the  secret 
by  another  person  in  England.  Mr.  Tennant  (^f) 
had  a  part  of  the  process,  indispensable  in  ren- 
dering the  subject  of  his  patent  of  any  utility, 
suggested  to  him  by  another  person.  It  was 
therefore  determined  that  he  was  not  the  inventor. 

In  vain  it  will  be  urged  that  the  patentee  has 
embodied  the  principle,  that  the  method  of  re- 
ducing it  to  practice  is  his  own  discovery,  and 
that  great  genius  has  been  exerted  to  form  the 
subject. 

In  the  great  case  of  the  King  v.  Arkwrighty  (g) 

(e)  Post,  King  ▼.  Arkwright,  printed  cas.  182.  Dav.  Pat. 
Cas.  129.     Aud  see  Hill  v.  Thompson^  2  B.  Moore,  456. 

(/)  Dav.  Pat.  Cas.  429.     Evans  St.  607. 

(g)  Mr.  Arkwright's  machine  consisted  of  ten  distinct  parts. 
It  may  be  useful  to  know  the  opinion  of  Mr.  Justice  Buller  on 
each  of  them,  with  references  to  the  printed  case.  No.  1.  The 
beater,  taken  from  Emerson's  book,  p.  182.  No.  2.  The  iron 
frame,  not  new,  if  used,  p.  182.  No.  3.  The  feeder,  invented 
by  John  Lees,  p.  183.  No.  4.  The  crank,  not  new,  p.  183. 
No.  5.  The  filleted  cylinder,  not  new,  p.  185.  No.  6.  The 
rollers,  not  new,  p.  185.  No.  7.  The  can,  if  new,  not  material 
and  useful,  p.  186.  No.  8.  A  machine  for  twisting,  and  No.  9. 
A  spindle  and  flyer,  never  used,  p.  186.  No.  10.  A  regulating 
wheel,  not  used,  p.  187.     And  see  King  v.  Murray^  Rep.  of 
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the  point  was  agitated, — ^whether  the  machine 
for  which  the  patent  had  been  granted,  was  in- 
vented by  Mr.  Arkwright — it  was  satisfactorily 
proved,  that  every  part  which  was  not  oldj  or  had 
not  been  used  for  the  same  purpose  to  which  it 
was  then  applied,  was  either  not  material  or  not 
useful.  It  was  therefore  determined  that  he  was 
not  the  inventor  of  a  new  manufacture. 

II.    A  PUBLISHBR   OF   AN    INVENTION. 

If  two  persons  severally  discover  the  same 
thing,  the  one  who  obtains  a  patent  for  it,  before 
the  other  has  made  the  matter  public,  will  be 
adjudged  to  be  *^  the  true  and  first  inoentor^** 
and  be  entitled  to  hold  the  grant.  This  rule  is 
necessary  to  insure  an  early  production  of  the 
efforts  of  genius. 

An  objection  was  raised  to  the  patent  of  Dol- 
land,  (A)  that  he  was  not  the  inventor  of  the 

Arts,  Vol.  III.  N.  S.  p.  285.  The  patent  was  for  improve- 
ments in  the  construction  of  air-pumps.  Messrs.  Boulton  and 
Watt  proved  that  they  had  used  every  one  of  the  parts  which 
it  was  pretended  were  new,  and  the  verdict  was  given  for  the 
crown  to  repeal  the  patent. 

Qi)  In  BouUon  v.  Bnll,  2  Hen.  Bla.  487.  The  patent 
granted  to  Mr.  DoUand,  was  for  an  invention  of  a  new  method 
of  making  the  ohject-glasses  of  refracting  telescopes,  by  com- 
pounding mediums  of  different  refractive  qualities ;  whereby 
the  errors  arising  from  the  different  refrangibility  of  light,  as 
well  as  those  which  are  produced  by  the  spherical  surfaces  of 
the  glasses,  were  perfectly  corrected.  BuUer,  J.  The  point 
contested  in  DoUand's  case  was,  whether  he,  or  Dr.  Hall,  was 
the  first  and  true  inventor  within  the  meaning  of  the  statute ; 
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new  method  of  making  objeet-glasses,  for  that 
Dr.  Hall  had  made  the  same  discovery  a  long 
time  before.  It  was  held,  however,  that,  inas- 
much as  the  public  were  not  acquainted  with  it, 
Mr.  DoUand  must  be  looked  upon  as  the  inv^itor. 
He  was  not  only  a  discoverer  of  it,  as  well  as 
Dr.  Hall,  but  he  was  the  first  publisher. 

This  doctrine  was  confirmed  in  the  late  case 
of  Forsyth  v.  Reoiere,  (i)  in  which  it  was  held 
that,  if  several  persons  simultaneously  discover  the 
same  thing,  the  party  who  first  communicates 
it  to  the  public,  protected  by  a  patent,  the  pub- 
lisher^  becomes  the  legal  inventor,  and  is  entitled 
to  the  benefits  to  be  derived  from  the  invention. 

It  is  therefore  necessary  that  a  discoverer^  who 
does  not  wish  that  a  grant  should  be  obtained, 
either  by  himself,  or  by  any  other  person  finding 
out  the  same  thing,  should  immediately  make 
his  discovery  known.  But  if  he  has  a  desire  to 
enjoy  the  advantages  which  may  arise  from  the 
sole  use  of  the  invention  by  himself,  he  will  act 
with  prudence,  if  he  procure  a  patent  imme- 
diately before  the  matter  can  be  divulged  by 
another  person. 

III.    AN    INTRODUCER   OF    A    FOREIGN    INVENTION. 

The  sixth  clause,  and  indeed  the  whole  of  the 

Hall  having  first  made  the  discovery  in  his  own  closet,  but 
never  made  it  public,  and  on  that  ground  Dolland's  patent 
was  confirmed, 
(f)  Chitty,  Jun*  Proer.  of  Crown,  IS2,  n. 
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statute  of  monopolies,  being  made  for  the  benefit 
of  the  subject,  has  been  construed  in  his  favour. 

If  the  objects  of  patents  are  new  in  England, 
they  certainly  come  within  the  equity  of  a  statute, 
by  which  it  was  intended  to  eacourage  new 
devices  that  might  probably  prove  useful  and 
beneficial  to  the  kingdom.  Whether  the  inven- 
tion was  learnt  by  travel,  or  produced  by  study, 
the  intention  of  the  legislature  is  equally  ful- 
filled ;  and  therefore,  soon  after  the  passing  of 
the  act,  (^)  a  patent,  granted  for  something  which 
had  been  practised  beyond  the  sea,  was  held  to 
be  good  and  valid. 

This  construction  has  continued  to  be  put 
upon  that  clause,  and  subsequent  practice  has 
confirmed  it. 

Upon  the  whole,  then,  the  character  of  an 
inventor  may  be  obtained  by  a  person  in  three 
ways,  by  bringing  with  him  and  publishing  to 
his  countrymen  the  productions  of  the  genius  of 
foreigners ;  by  publishing  what  others  as  well  as 
himself,  may  have  found  out  at  home ;  or  by 
publishing  what  he  alone  has  discovered. 

It  is  now  the  common  practice  when  the  in- 
vention has  been  obtained  from  a  foreigner,  to 
state  in  the  title  of  the  patent,  that  the  patentee 
has  received  the  communication  from  a  person 
residing  abroad,  but  that  fact  need  not  be  set 
forth.     It  has  been  doubted  whether  the  patent 

{k)  Edgeherry  v.  Stephens,  2  Salk.  477. 


The  Inventor.  33 

can  be  supported  if  the  inventor,  the  foreigner, 
retaining  any  interest  in  the  patent,  be  an  alien 
enemy,  (m) 

Oi^ervaiioM.— The  law  respecting  the  person 
to  be  considered  the  first  inventor  (n)  does  not 

(fit)  Bloxam  v.  EUee^  1  Car.  &  P.  558. 

(»)  InTcntore  have  been  thas  described  by  a  writei'  in  tbe 
London  Jounial  of  ArU  and  Sciences  for  1831.  "  Useful 
inventors  are  of  three  classes ;  the  first  are  men  of  genius, 
capable  of  producing  important  inventions  that  involve  the 
entire  projecting  of  new  machines,  or  remodelling  of  existing 
ones,  and  tbe  organization  of  new  or  complicated  processes  and 
systems  of  working.    These  are  very  few. 

*'  The  aecoad  are  men  who  have  not  so  extensive  a  scope  of 
imagmation  and  intellect  as  to  project  new  systems  or  great 
ciianges*  and  to  organise  the  means  of  effecting  them,  but  who 
are  capable  of  making  marked  improvements  upon  existing 
systems  and  machinery,  or  partial  changes  in  them.  This 
dass  is  coasiderable. 

"  The  third  dass  is  made  up  of  men  of  small  imaginationi 
wlio  are  not  capable  of  any  great  originality  of  thought,  but 
who  have  a  certain  ingenuity  which  they  can  apply  to  the 
things  that  come  within  the  range  of  their  observation,  and 
possess  a  tact  for  conectly  and  accurately  executing  that  which 
they  conceive^ 

"  Their  province  is  to  improve  in  detail,  to  give  a  finish  to 
the  d^ached  parts  of  the  extensive  combinations  formed  by 
superior  minds,  and  to  fill  up  the  chasms  that  occur  frequently 
in  the  plans  of  the  greatest  inventors.  Happily  this  class  is 
immense,  being  spread  thickly  over  the  whole  body  of  me- 
chanics, firom  the  manufacturer  and  engineer  down  to  the  lowest 
woriunan.  Such  men  constitute  expert  mechanicians,  who  are 
never  at  a  loss  for  expedients  for  overcoming  the  practical 

D 
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require  much  alteration.  If  a  communication 
be  made  from  a  foreigner  residing  abroad  to  a 
person  in  this  country,  that  person  can  have  a 
patent  as  being  the  original  inventor.  Why  not 
permit  a  foreigner  in  this  country  to  give  the 
information  ?  And  if  a  foreigner,  why  not  an 
Englishman  ? 

It  might  be  advantageously  enacted,  that  the 
inventor  might  assign  his  right  to  a  patent,  so 
that  the  assignee  should  have  the  patent  in  his 
own  name. 

difHculties  of  detail  that  occur  in  their  business,  and  are  per* 
petually  making  trifling  inventions  which  they  require  for 
immediate  application.'' 
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CHAP.  IIL 

OF  A   NEW    MANUFACTURE  ;    OR,   THE   SUBJECT 

OF    A    PATENT. 

The  statute  of  monopolies  having  been  made 
for  the  encours^ement  of  commerce,  the  word 
**  manafecture"  has  received  a  very  extended 
signification,  (a)  It  has  not  indeed,  as  yet,  been 
accurately  defined;  for  the  objects  which  may 
posfflbly  come  within  the  spirit  and  meaning  of 
that  act,  are  almost  infinite. 

That  the  principles,  upon  which  the  great 
variety  of  things  which  have  been  declared  to 
come  within  the  design  and  to  claim  the  pro- 
tection of  that  statute,  may  be  clearly  understood, 
it  will  be  proper  to  divide  *'  Manufactures"  into 
their  several  kinds. 

An  arrangement,  at  once  simple  and  correct, 
coald  not  easily  be  suggested ;  it  is  therefore 
hoped  that  the  following  classification  of  them 
will  assist  in  the  present  enquiry,  and  that  it  will 
also  be  found  useful  in  elucidating  the  rules  for 
making  out  the  ^dficatwn  of  patents.  There  is 
not  any  thing  which  conduces  so  much  towards 

(a)  A  summary  of  what  things  come  within  the  words 
*'  new  manufiictare,"  wiU  be  ibond  given  by  Eyre,  C.  J.,  in 
2  H.  Bla.  492  ;  by  Dallas,  C.  J.,  in  2  B.  Moore,  448 ;  by 
£ld(m,  C,  in  3  Men>.  629;  by  Abbott,  C.  J.,  in  2  Bam.  & 
Aid,  349. 

d2 
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rendering  the  description  of  a  manufacture  con- 
cise yet  clear,  as  a  knowledge  of  the  several 
objects  of  patents,  in  their  kinds  distinct  from 
each  other.  (6) 

A  new  manu&cture  may  be, 
I.  A  substance^  or  thing  made. 
II.  A  machinej  or  instrument. 

III.  An  improvement^  or  addition. 

IV.  A  combination  or  arrangement  of  things 

already  known. 
V.  A  principle,  method^  or  process,  carried 

into  practice  by  tangible  means. 
VI.  A  chemical  discovery. 
VII.  A  fordgn  invention. 

I.    A   SUBSTANCE,    OR   THING   MADE. 

Definidoii  of  a       A  substunce  appears  peculiarly  to  have  been 

facture.    '      Contemplated  by  the  legislature,  as  the  most 

proper  object  for  a  patent,     ''A  manufacture," 

says  Lord  Kenyon,  ^'  is  something  made  by  the 

hands  of  man."  (c) 

The  requwite         But  it  is  uot  for  cvcry  substance,  nor  for  every 

qualities  of  a  i  •   i    •      •■• 

maoafacture.  thing  which  IS  discovcrcd,  that  a  patent  can  be 
obtained  and  supported.  It  must  be  new^  or  it 
will  come  within  the  purview  of  the  former  part 
of  the  statute  of  James  against  monopolies.     It 

(b)  It  will  be  noticed  that  this  anangement  is  not  strieify 
logical  as  to  the  several  kinds  of  manufactures ;  but  that  it 
has  been  formed  with  a  view  to  illustrate  the  reported  cases, 
and  for  the  sake  of  simplicity  iu  the  observations  on  them. 

(c)  S  T.  R.  99. 
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must,  by  the  words  of  the  act,  not  have  been 
tfsei.  It  must  be  vendible;  or,  not  being  re- 
quired in  trade,  it  cannot  be  a  proper  object  for 
protection.  It  must  be  perfect  in  itself  and  the 
means  must  be  adapted  to  the  end,  or  the  public 
will  not  receive  any  benefit  from  it ;  at  least,  the 
barter  between  them  and  the  monopolist  will  be 
greatly  in  favour  of  the  latter.  In  its  effects  it 
must  be  useful  and  beneficial,  or  it  will  be  un- 
worthy of  notice. 

These  are  the  primary  qualities^  and  are  not 
peculiar  to  any  one  species  of  manufacture,  but 
must  be  found  in  every  discovery  for  which  a 
patent  is  sought.  These  propetties  may  be  con- 
sidered as  the  TEST  by  which  the  fitness  of  an 
invention  to  support  a  patent  may  be  ascer- 
tained. 

Before  the  several  kinds  of  manufactures  are 
particularly  described,  it  will  therefore  be  proper 
to  investigate  the  exact  nature  and  extent  of 
those  qualities  which  are  common  to  all  of  them. 

Every  manufacture  within  the  meaning  of  the 
statute  must,  at  least,  be 

1.  New. 

2.  Not  used  before, — neither 

1.  By  others, — nor 

2.  By  the  inventor. 

3.  VendU)le. 

4.  Useful. 

Some  incidental  properties,  as  that  the  means 


new. 
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must  be  adapted  to  the  end  intended  to  be  pro- 
duced, will  be  best  understood,  if  examined  when 
treating  of  the  specification. 
1.  Must  be  Not  only  must  the  subject  be  ««£?,  in  the  com- 

mon acceptation  of  that  word,  as  to  the  world 
in  general,  but  it  must  not  be  copied  from  a 
scientific  work.  The  beater  in  Mr.  Arkwright's 
machine  was  taken  from  Emerson's  book,  (d) 

Though  it  may  be  learned  abroad,  (c)  yet  it 
must  not  be  suggested  by  a  friend  at  home,  (f) 

And  where  the  patentee  claimed  the  exclusive 
liberty  of  making  lace,  composed  of  silk  and 
cotton  thread  mixed,  and  not  of  any  particular 
mode  of  mixing  them  ;  upon  its  being  clearly 
proved  and  admitted  that  silk  and  cotton  thread 
had  before  that  time  been  mixed  on  the  same 
frame  for  lace  in  some  mode  or  other,  the  patent 
was  declared  to  be  void.  (  g)  There  was  not  any 
thing  particularized  which  was  a  novelty. 

A   patentee   summed  up   the  principle  (h)    in 

(d)  Ante,  29.  Rex  v.  Arkwright^  printed  ease,  ISS.  Dav. 
Pat  Gas.  129.  The  question  of  novelty  arose  in  MatUon  v. 
MantoUf  Day.  Pat.  Cas.  333;  see  2  B.  Moore,  456,  and 
Brunton  v.  Hatokea,  4  B.  &  A.  541,  Minter  y.  WeUs,  5  Tyr. 
163. 

(e)  Edgeherry  v.  Stephens^  2  Salk.  477* 
(/)  Ante,  29.     Tennant's  patent.     Dav.  Pat.  Cas.  429. 
(g)  King  v.  Else,  Bull,  N.  P.  76.     Dav.  Pat.  Cas.  144. 
{h)  Rex  v.  CuUer,  1  Stark.  N.  P.  G.  354,  and  see  3  Mer. 

629.  The  defendant  stated  his  invention  to  consist  of  a  new 
mode  of  feeding  the  fire  in  a  grate.  The  fiiel  necessary  for 
supplying  the  fire  was  introduced  at  the  lower  part  of  the 
grate,  in  a  perpendicular  or  ohlique  direction.     The  manner 
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which  hiB  invention  consisted,  that  turned  out 
to  be  old,  and  did  not  set  forth  any  instrument, 
or  any  new  particular  mode  of  applying  that 
principle,  although  some  machinery  had  been 
invented.  The  patent  was  in  consequence  ad- 
judged to  be  void  for  want  of  novelty ^  although 
the  application  of  the  principle,  as  described  in 
the  specification,  was  new.  (t) 

If  the  subject  has  been  published,  though  un- 
remarked, among  other  things,  it  is  not  new ;  for 
no  man  can  appropriate  the  invention  of  another 
person.  And  if  the  effect  has  been  produced  by 
a  similar  method,  it  is  known  in  law.  If  a 
contrary  rule  were  to  prevail,  it  would  be  im- 
possible to  say  what  publication  of  a  fact  should 
take  away  its  novelty,  and  prevent  its  becoming 
the  subject  of  a  patent.  (J) 

When  the  objects  of  two  grants  are  substantially 
the  same,  they  may  both  be  valid,  if  the  modes 

of  performing  it  was  set  fortli  io  the  description  and  drawings 
anaezed.  It  was  proved  that  grates  had  been  made  prior  to 
the  date  of  the  patent  upon  the  same  principle,  although  they 
d^  not  possess  all  the  advantages  of  this  patent  one.  The 
effect  was  produced  in  the  old  ones  by  contracting  the  grate, 
whilst  in  the  new  ones  the  grates  remained  of  the  same  size. 
In  both,  the  coals  were  wound  up  from  below  the  grate. 

(f)  The  same  point  was  decided  in  Saunders  v.  Aston,  3  B. 
&  Ad.  881.     See  S.  C.  post. 

(J)  Hare  ▼.  Harford  and  Taylor,  C.  P.,  14  July,  1803. 
This  case  has  been  doubted.  By  the  invention,  in  brewing 
beer  the  essential  oil  of  hops  was  preserred,  and  the  water 
boiled.  The  water  had  been  boiled  by  a  similar  method, 
which  must  necessarily  have  preserved  the  oil,  although  not 
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of  attaining  the    desired  effect  are  essentially 
different,  (k) 
2.  Must  not         It  is  expressly  provided  by  the  statute  of  James 

have  been  used*  a  •/   i  ./ 

that  the  subject  fit  for  a  patent  must  be  one  **  which 
others  at  the  time  of  making  such  letters  patent  and 
grants  shall  not  use**  (J) 

It  must  not  have  been  used,  either  by  other 
persons^  or  by  the  patentee  himself. 
Used  by  others.  h  has  been  Stated,  that  if  several  persons 
about  the  same  time  discover  the  same  thing, 
that  he  is  accounted  the  inventor  who  makes  the 
first  communication  of  it  to  the  public,  (m)  Thus 
it  was  considered  by  the  court  that  Dr.  Hall  bad 
not  used  his  discovery  of  the  object-glasses,  be- 
cause he  had  not  made  it  known ;  and  that  the 
mere  knowledge  of  the  fact,  without  its  being 

intended  to  do  so.  And  see  Ma$Uon  v.  Parker,  Dav.  Pat. 
Cas.  330.  But  it  appears  to  be  confirmed  by  Minter  v. 
Mower,  6  A.  &  £.  755,  The  jury  found  that  a  person  (not  the 
patentee,)  found  out  the  principle,  but  not  the  practical  pur- 
pose to  which  it  was  then  applied,  and  that  the  patentee 
(plaintiff)  had  discovered  such  practical  purpose;  and  the 
Court  ordered  a  nonsuit  to  be  entered :  see  S.  C.  post. 

{k)  Huddart  v.  Grimshaw,  Dav.  Pat.  Cas.  290.  And  see 
RuueU  V.  Cowley,  1  C.  M.  &  R.  864.  A  patent  claimed  the 
invention  of  manufacturing  tubes,  by  drawing  them  through 
rollers,  using  a  maundril  in  the  course  of  the  operation.  A 
later  patent  claimed  the  invention  of  manu&cturing  tubes  by 
drawing  them  throu^  fixed  dies  or  holes,  but  the  apecifica* 
tion  was  silent  as  to  the  use  of  the  maundril.  The  Court 
held  that  they  would  infer  that  the  maundril  was  not  to  be 
used,  and  that  the  latter  patent  was  good. 

(0  21  Jac.  I.  c.  3,  8.  6. 

(m)  Ante,  p.  31.     And  see  2  Hen.  Bla.  487. 


New  Manufactures.  A 1 

published,  was  not  **  a  wing  "  within  the  meauing 
of  the  statute,  so  as  to  render  Dolland's  patent 
▼Old,  as  one  granted  to  a  person  who  was  not  the 
real  original  inventor  of  the  subject  of  it. 

It  has  been  seen  (n)  that  the  circumstance  of 
several  parts  of  Arkwright's  machine  having  been 
MBed  before  the  grant  was  obtained,  weighed 
veiy  strongly  with  the  ju<%e  who  tried  the  va- 
lidity of  his  patent 

But  if  the  secret  of  an  invention  be  known 
only  to  a  few  perscns,  and  one  of  them  put  it  in 
practice  and  made  an  actual  use  of  it,  then  a 
patent,  afterwards  obtained  by  any  one  of  them, 
IS  void.  This  happened  to  Mr.  Tennant,  (o) 
whose  grant  was  declared  to  be  invalid^  because 
a  bleacher,  who  had  not  divulged  the  secret  to 
any  other  person  but  to  his  two  servants,  had 
however  used  the  same  kind  of  bleaching  liquor 
for  several  years  anterior  to  the  date  of  the 
patent. 

An  example  is  given  by  Mr.  Davis  (/>)  that 
seems  to  be  a  little  at  variance  with  this  general 
rule.  A  person  who  sought  a  patent  for  making 
spectacles,  incautiously  told  an  acquaintance  of 
the  principle  of  the  invention ;  by  which  means 
a  person  of  the  same  trade  immediately  made  a 
similar  pair.  The  discoverer  saw  them  in  the 
shop  window  and  employed  a  iriend  to  purchase 

(ii)  Ante*  p.  29f  in  note,  printed  case,  50, 182,  861.    Dav. 
Pat  Cas.  129»  139,  and  see  2  B.  Moore,  452. 
{o)  Dav.  Pat.  Cas.  420. 
{p)  Dav.  Pat.  Cas.  445. 
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them  for  him.  The  patent  passed  the  Great 
Seal  a  few  days  afterwards,  and  thus  it  is  said 
^*  that  his  patent  was  rendered  secure."  It  does 
not  appear  that  this  patent  ever  came  before 
the  Court.  There  are  many  reasons  which 
may,  it  is  conceivedi  be  assigned  why  the  grant 
would  not  be  good  in  law.  By  the  impradaice 
of  the  discoverer  himself  three  persons  at  least 
became  acquainted  with  his  invention  before  the 
patent  was  sealed,  and  one  actually  made  the 
article,  and  exposed  it  to  sale.  The  moment  the 
third  person  bought  it,  he,  as  one  of  the  ccmi- 
munity,  took  possession  of  it.  It  was  then  made 
public,  if  it  had  not  become  so  by  the  exposure 
to  sale.  It  is  difficult  to  imagine  upon  what 
principle  this  publicity  could  be  done  away  with ; 
certainly  not  by  the  gift  of  it  back  to  the  disco- 
verer. There  was  knowledge  of  the  secret, — an 
actual  making, — and  a  public  sale,  by  a  person 
who  was  not  the  patentee.  (^) 

However,  the  case  of  Lewis  v.  Marling^  (r)  de- 
cided that  the  use  must  have  been  a  public  use, 
unless  it  could  be  shewn  affirmatively  that  the  pa- 
tentee had  a  knowledge  of  the  subject  in  its  im- 
perfect state,  from  the  invention  of  another  person. 
The  patent  was  granted  in  1 8 18  to  the  plaintifib,  for 
improvements  on  shearing  machines,  for  shearing 
or  cropping   woollen  and   other  cloths.     They 

{q)  See  Wood  v.  Zimmer,  1  Holt,  N.  P.  C.  60,  and  see 
Cornish  v.  Keene,  3  Bing.  New  Cases,  570. 

(r)  10  Bam.  &  Cress.  22.  See  the  same  case  at  Nisi  Prius, 
4  C.  &  P.  p.  52. 
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claimed  as  their  invention  four  things : — Ist,  The 
application  of  the  flat  spring  for  directing  and 
pressing  the  cloth  to  the  cutting  edges.  2d.  The 
application  of  the  triangular  steel  wire  on  the 
cylinder.  3d.  The  application  of  a  proper  sub- 
stance fixed  on  or  in  the  cylinder  A.  to  brush  the 
sor&ce  of  the  cloth  to  be  shorn ;  and  4thly. 
'*  The  described  method  of  shearing  cloth  from 
list  to  Ibt  by  a  rotatory  cutter.*' 

As  to  the  fourth  thing  claimed,  the  defendant 
contended  that  it  was  not  new,  and  he  proved 
that  a  similar  machine  was  in  use  at  New  York 
twenty  years  ago,  and  that  a  specification  of  it 
was  sent  over  in  1811  to  one  Thompson  residing 
at  Leeds,  who  employed  two  engineers  to  manu- 
facture a  machine  from  it;  but  it  was  never 
finished,  in  consequence  of  the  disturbances  made 
by  the  Luddites.  This  specification  was  shewn 
to  several  persons,  but  the  machine  was  never 
brought  into  use.  It  appeared  also  that  in  1816 
a  model  for  a  machine,  to  shear  from  list  to  list  by 
means  of  a  rotatory  cutter,  was  brought  over  from 
America  by  one  Smith,  and  he  showed  it  to  three 
or  four  persons  in  his  manufactory,  but  no  ma- 
chine was  ever  made  from  it,  nor  was  it  publicly 
known  to  exist ;  and  Smith  always  used  machines 
manufactured  by  the  plaintiffs.  It  appeared  also 
that  many  years  ago  one  Coxon  had  made  a  ma- 
chine to  shear  from  list  to  list,  which  was  tried 
by  a  person  called  on  behalf  of  the  defendant,  {$) 

(<)  It  was  proved  at  the  trial  that  he  used  it  nearly  six 
months.    MSS. 
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but  he  did  not  think  it  answered,  and  soon  dis- 
continued the  use  of  it. 

For  the  defendant  it  was  contended  that  this 
evidence  deprived  the  plaintiffs  of  the  right  to  a 
patent,  as  their  invention  was  not  new. 

Lord  Tenterden  observed  at  the  trial,  that  as 
the  invention  of  the  machine  for  shearing  from 
list  to  list  by  a  rotatory  cutter  had  not  been  ge- 
nerally used  or  known  in  this  country,  the  plain- 
tiffs might  be  considered  the  inventors  within  the 
meaning  of  the  statute  21  Jac.  1,  c.  3,  s.  6,  not- 
withstanding the  specification  and  the  model 
which  had  been  brought  over  from  America,  and 
the  making  of  a  machine  to  work  in  that  manner 
by  Coxon,  and  his  lordship  left  to  the  jury  the 
questions,  whether  it  had  been  generally  known, 
and  whether  the  patent  had  been  infringed  by  the 
defendant.  The  jury  found  a  verdict  for  the 
plaintiffs. 

A  rule  was  afterwards  moved  for,  that  there 
should  be  a  new  trial,  on  the  ground  (among 
others)  (t)  that  the  question  of  novelty  and  prior 
use  had  not  been  properly  left  to  the  jury  by  the 
learned  judge. 

Lord  Tenterden  said,  to  impugn  the  novelty 
of  the  invention,  evidence  was  given  that 
one  Coxon  had  previously  made  a  machine  for 
shearing  from  list  to  list,  but  it  was  not  approved 
of,  and  never  came  into  use.  Another  piece  of 
evidence  was,  that  a  model  had  been  sent  over 

(j)  See  post. 
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from  America  and  exhibited  to  a  few  persons^  but 
no  machine  was  made  from  it,  and  the  very  per- 
sons who  had  the  model,  bought  and  used  ma- 
chines manufactured  by  the  plainti&.  It  was 
also  proved  that  a  specification  had  been  brought 
over  from  America  and  two  persons  employed  to 
make  a  machine  from  it.  But  that  was  never 
completed,  so  that  until  the  plaintiff's  invention 
came  out,  no  machine  was  publicly  known  or  used 
here  for  shearing  from  list  to  list*  I  told  the  jury, 
that  if  it  could  be  shown  that  the  plaintiffs  had 
seen  the  model  or  specification,  that  might  be  an 
answer  to  the  claim  of  invention  ;  but  there  was 
no  evidence  of  that  kind,  and  I  left  it  to  them  to  say 
whether  it  had  been  in  public  use  and  operation 
before  the  granting  of  the  patent.  They  found 
that  it  had  not,  and  I  think  that  there  is  no 
reason  to  disturb  their  verdict. 

Mr.  Justice  Bay  ley  observed,  if  the  model 
brought  from  America  had  been  seen  by  the 
plaintiff,  he  could  not  afterwards  have  claimed  to 
be  the  inventor.  But  if  I  discover  a  certain  thing 
for  myself,  it  is  no  objection  to  my  claim  to  a 
patent  that  another  also  has  made  the  discovery, 
provided  I  &TSt  introduce  \t  into  public  use.  Here 
there  was  no  ground  to  doubt  that  the  plaintiffs 
were  the  inventors  of  the  machine,  and  first  intro- 
duced it  into  public  use. 

Mr.  Justice  Parke. — ^There  was  no  evidence  in 
this  case  to  show  that  the  plaintiffs  were  not  the 
inventors  of  this  machine,  in  this  country  at  least, 
but  the  statute  further  requires  that  it  shall  not 
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have  been  used  by  others,  and  it  is  said  that  the 
latter  part  of  the  condition  has  not  been  satisfied. 
But  there  was  no  evidence  of  the  use  of  such  a 
machine  before  the  grant  of  the  patent,  and  there 
is  no  case  in  which  a  patentee  has  been  deprived 
of  the  benefit  of  his  invention  because  another 
also  had  invented  it,  unless  he  had  also  brought 
it  into  use. 

Before  this  decision  was  made,  it  was  the  ge« 
nerally  received  opinion  in  Westminster  Hall,  (te) 
that  a  knowledge  of  an  invention,  much  less 
strong  than  those  facts  disclose,  would  have  made 
a  patent  invalid. 

That  case  has  however  been  followed  by  ano- 
ther, Jones  V.  Pearcej  (v)  in  which  the  words — 
public  use — have  been  more  fully  explained. 

Jones  had  a  patent  granted  to  him  in  1826  for 
a  new  and  improved  description  of  carriage 
wheels,    which    were  made    entirely    of    iron. 

(ii)  When  that  model  was  produoedi  to  four  counsel  in  con- 
sultation, (of  whom  one  is  now  a  judge  and  two  are  Queen's 
counsel.)  one  of  the  counsel  exclaimed  "  there  is  an  end  of 
the  patent — the  production  of  the  model  will  he  sufficient, 
res  ipsa  loquitur." 

(o)  MS.  July,  1832.  And  see  Morgan  v.  Seaward,  £.  T. 
1837.  Before  the  date  of  a  patent,  a  person,  hy  the  instruc- 
tions of  the  patentee,  and  under  an  injunction  of  secrecyi 
made  a  pair  of  wheels  on  the  principle  mentioned  in  the  patent 
for  another  person :  which  when  made,  were  not  exposed  to 
view  at  the  factory,  hut  were  shortly  sent  abroad  for  the  use 
of  a  company,  whose  shareholders  lived  in  England.  The 
Court  held  that  this  publication  did  not  deprive  the  invention 
of  its  novelty. 
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They  were  formed  on  the  prinapk  of  suq^enmtij 
that  is,  by  suspending  the  weight  on  the  circum- 
ference of  the  wheel  instead  of  its  being  borne  on 
the  nave.  In  ordinary  carriage  wheels  the  weight 
is  supported  by  the  spoke  or  spokes  which  happen 
to  be  immediately  under  the  box  or  nave  of  the 
wheel,  while  the  spokes  above  the  nave  support 
no  part  of  the  weight.  In  Jones's  wheels  the 
weight,  by  means  of  iron  rods,  was  suspended 
from  the  upper  part  of  the  wheel.  That  desira- 
ble e£kct  was  produced  by  the  rods  or  spokes 
passing  into  the  nave  without  being  blocked  in  it, 
but  where  permitted  to  play  a  little  into  the  nave 
as  the  spokes  approached  and  came  in  contact 
with  the  ground. 

On  behalf  of  the  defendant  it  was  proved  that 
Mr.  H.  Strutt,  (w)  of  Belper,  near  Derby,  had 
discovered  the  principle  of  suspension  wheels  for 
carriages  from  an  observation  on  his  water  wheels, 
which  were  founded  on  the  principle  of  suspend- 
ing the  water,  and  that  he  made,  about  17  or  18 
years  ago,  a  wheel-barrow,  a  strong  cart,  and  a 
small  cart,  composed  of  wood  and  iron,  upon  that 
principle.  The  strong  cart  had  been  used  in  a 
stone  quarry  about  two  miles  from  Belper,  and  the 
milk  4;art  upon  the  farm.  Neither  of  them  had 
been  sold  or  taken  out  of  the  neighbourhood  of 
Helper.     In  consequence  of  Mr.  Strutt's  death 

(w)  A  gentleman  of  great  genius  for  mechanical  discoyeries, 
who  died  in  early  life  much  lamented. 
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the  invention  was  not  pursued.    The  carts  after 
frequent  repairs  were  thrown  aside. 

There  was  not  any  evidence  to  shew  that  Jones 
had  ever  seen  or  heard  of  the  wheels  made  by 
Strutt. 

Mr.  Justice  Patteson^  who  tried  the  cause, 
thus  addressed  the  jury.  Gentlemen — If  on 
the  whole  of  this  evidence  either  on  the  one  side 
or  the  other,  it  appeared  that  this  wheel,  con- 
structed by  Mr.  Strutt's  order  in  1814,  was  a 
wheel  on  the  same  principles  and  in  substance  the 
same  wheel  as  the  other  for  which  the  plaintiff  has 
taken  out  his  patent,  and  that  it  was  used  openly 
in  pubUcy  so  that  every  body  might  see  it,  and  had 
continued  to  use  the  same  thing  up  to  the  time 
of  taking  out  the  patent,  undoubtedly  then  that 
would  be  a  ground  to  say  that  the  plaintiff 's  in- 
vention is  not  new,  and  if  it  is  not  new,  of  course 
his  patent  is  bad,  and  he  cannot  recover  in  this 
action;  but  if,  on  the  other  hand,  you  are  of 
opinion  that  Mr.  Strutt's  is  an  experiment,  and 
that  he  found  it  did  not  answer,  and  ceased  to  use 
it  altogether,  and  abandoned  it  as  useless^  and  no* 
body  else  followed  it  up,  and  that  the  plaintiff's 
invention  which  came  afterwards  was  his  own  in- 
vention, and  remedied  the  defect,  (if  1  may  so  say,) 
although  he  knew  nothing  of  Mr.  Strutt's  wheel, 
he  remedied  the  defects  of  Mr.  Strutt's  wheel, 
then  there  is  no  reason  for  saying  the  plaintiff's 
patent  is  not  good  ;  it  depends  entirely  upon  what 
is  your  opinion  upon  the  evidence  with  respect  to 
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tkat,  because,  supposing  you  are  of  opinion  that 
it  is  a  new  invention  of  the  plaintiff's,  the  patent 
is  then  good. 

Then  the  only  remaining  question  would  be, 
whether  the  defendant  has  or  has  not  infringed 
the  patent.  Now,  as  I  have  told  you  before,  it 
seems  the  defendant  has  constructed  a  wheel 
whose  construction  is  on  the  suspension  principle, 
—that  alone  would  not  make  it  an  infringement 
of  the  plaintiff's  patent,  because  the  suspension 
principle  might  be  applied  in  various  wajrs ;  but 
if  you  think  it  is  applied  in  the  same  way,  as  ac^ 
cording  to  the  plaintiff's  patent  it  is  applied,  then 
the  want  of  two  or  three  circumstances  in  the  de- 
fendant's wheel,  which  is  contained  in  the  plain- 
tiff's specification,  would  not  prevent  the  plaintiff 
recovering  in  this  action  for  an  infringement  of 
bis  patent. 

It  would  be  quite  a  different  thing  if  it  was 
shown  that  the  defendant  had  had  communication 
long  before  with  Mr.  Strutt,  and  had  taken  up 
Mr.  Stmtt's  invention  in  Derbyshire,  and  had 
constructed  something  like  Mr.  Strutt's,  without 
any  knowledge  of  the  plaintiff's  patent,  and  had 
actually  borrowed  it  from  Mr.  Strutt's,  which  was 
good  for  nothing.  It  would  be  the  hardest  pos- 
sible thing  to  say  that  this  was  an  infringement  of 
the  plaintiff's  patent,  but  it  merely  comes  to  this 
by  reason  of  the  variance  between  the  defendant's 
and  the  plaintiff's ;  it  is  only  less  useful  and  less 
desirable,  but  is  in  effect  the  same  thing ;  then 
the  two  points  for  your  consideration  clearly  are 

£ 
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these — whether  the  plaintiff's  invention  is  new, 
and  if  new,  whether  the  defendant  has  so  con- 
structed his  wheel  as  that  it  is  an  imitation  of 
the  plaintiff's  patent;  if  you  are  of  opinion  for 
the  plaintiff,  on  both  those  points  your  verdict 
will  be  for  the  plaintiff—  but  if  you  are  of  opinion 
on  either  of  these  two  points  against  the  plaintiff, 
then  your  verdict  will  be  for  the  defendant.  The 
jury  found  for  the  plaintiff.  That  verdict  was 
not  disturbed. 
Used  bv  him-  Not  ouly  is  it  required  that  the  subject  shall 
tent^bt3."    not  have   been  publicly  used,   but   the    patent 

will  be  void  if  the  inventor  had  made  any  use 
of  it  himself  prior  to  the  time  of  obtaining  his 
grant.  Thus,  the  patent  for  British  imperial 
verdigris,  (tf)  because  the  inventor  had,  for  four 


(tf)  Wood  ¥.  Zmmer,  1  Holt,  Rep.  N.  P.  58.  (And  see 
Kay  V.  Marshall,  5  Bingham's  New  Cases,  592.)  This 
patent  was  for  a  new  mode  of  making  verdigris,  to  be 
called  British  Imperial  Verdigris.  It  was  one  objection  to 
it  that  the  article  was  not  new  at  the  time  of  the  patent ; 
inasmuch  as  the  patentee  had  previously  sold  it.  Gibbs, 
C.  J. — This  question  is  somewhat  new.  Some  things  arc 
obvious  as  soon  as  they  are  made  public.  Of  ethers  the 
scientific  world  may  possess  itself  by  analysis.  Some 
inventions  almost  baffle  discovery :  but,  to  entitle  a  man 
to  a  patent  the  invention  must  be  new  to  the  world. 
The  public  sale  of  that  which  is  afterwards  made  the  subject 
of  a  patent,  though  sold  by  the  inventor  only,  makes  the 
patent  void.  It  is  in  evidence  that  a  great  quantity  was  sold 
in  the  course  of  four  months  before  the  patent  was  obtained, 
and  that  the  patentees  were  in  the  habit  of  selling  his  manu- 
facture.    His  Lordship  left  it  to  the  jury  to  say  whether  the 
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months  prior  to  the  sealing  of  the  grant,  sold 
the  article  under  a  different  name,  was,  in  con- 
sequence thereof,  declared  to  be  void. 

That  doctrine  is  very  well  illustrated  in  the 
case  of  Pennock  and  Sellers  v.  DialoffuCf  in  the 
Sapreme  Court  of  the  United  States  of  Ame« 
rica.  (z)  The  patentees  made  their  invention 
complete  in  1811,  and  commissioned  a  person  to 
sell  the  indented  article  for  them,  until  the  year 
1818,  when  they  applied  for  and  obtained  letters 
patent 

The  Court,  in  delivering  their  judgment, 
made  (among  others)  the  following  observations. 
''  It  is  obvious  that  many  of  the  provisions  of  our 
patent  act  are  derived  from  the  principles  and 
practice  which  have  prevailed  in  the  construction 
of  the  law  of  England  in  relation  to  patents." 

The  true  meaning  of  the  words  of  the  patent 
law,  '<  not  known,  or  used  before  the  application,'* 
is,  not  known,  or  used  by  the  public  before  the 
application. 

If  an  inventor  should  be  permitted  to  hold 
back  from  the  knowledge  of  the  public  the 
secrets  of  his  invention :  if  he  should  for  a  long 
period  of  years  retain  the  monopoly,  and  make 
and  sell  his  invention  publicly,  and  thus  gather 

inTention  wu  in  public  use  before  the  patent  was  granted. 
The  jury  found  in  the  afRrmative. 

(s)  See  Vol.  2,  p.  1,  of  Reports  ''  by  Richard  Peters, 
Couniellor  at  Law,  and  reporter  of  the  decisions  of  the  Supreme 
Coun  of  the  United  States,"  which  are  given  with  great 
ability  and  knowledge  of  the  subject  under  discussion. 

e2 
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Experiments. 


3.  Must  be 
vendible. 


the  whole  profits  of  it,  relying  upon  his  superior 
skill  and  knowledge  of  the  structure,  and  then, 
and  then  only,  when  the  danger  of  competition 
should  force  him  to  procure  the  exclusive  right, 
he  should  be  allowed  to  take  out  a  patent,  and 
thus  exclude  the  patent  from  any  further  use 
than  what  would  be  derived  under  it  during  his 
fourteen  years,  it  would  materially  retard  the 
progress  of  science  and  the  useful  arts,  and  give 
a  premium  to  those  who  should  be  least  prompt 
to  communicate  their  discoveries. 

Whether  experiments^  made  with  a  view  to  try 
the  efiicacy  of  an  invention,  or  the  full  extent  of 
a  discovery,  are  a  using  within  the  meaning  of 
the  statute  of  James,  has  not  yet  been  decided,  (a) 
It  would  be  very  difficult  to  say  how  much  a 
substance  or  machine  might  be  used  by  way  of 
experiment  before  the  patent  is  obtained,  without 
running  a  great  risk  of  invab'dating  the  grant.  (6) 

The  subject  of  a  patent  must  be  vendible  matter. 
It  seems  reasonable  that  it  should  be  something 
capable  of  being  bartered  in  commerce, — or 
some  substance  in  contradistinction  to  any  thing 
that  is  to  be  learnt  by  practice.  If  it  cannot  be 
soldi — upon  what  principle  can  it  reasonably 
claim  protection  from  a  statute  made  for  the 
encouragement  of  trade  and  commerce  ? 

(a)  See  HiU  ▼.  Thompson^  2  B.  Moore,  457.  A  bill  was 
introduced  into  Parliament  in  a  late  session  to  protect  persons 
making  experiments.  It  was  thrown  out  on  the  second 
reading. 

(6)  See  Severne  y.  Olive,  3  B.  &  B.  72. 
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There  is  not  a  case  expressly  decided  on  this 
point :  but  it  is  a  fundamental  proposition,  which 
will  be  of  great  assistance  in  ascertaining  what 
methods  or  processes  may  be  denominated  new 
mmfactures:  and  therefore  the  dicta  of  the 
judges  respecting  it  have  been  ooUected  together. 

Heath,  J.,  said,  (c)  '^  The  term  *  manufacturer' 
precludes  all  nice  refinements:  it  gives  us  to 
understand  the  reason  of  the  proviso,  that  it  was 
introduced  for  the  benefit  of  trade;  and  that 
the  subject  ought  to  be  that  which  is  vendible^ 

otherwise  it   cannot   be  a  manufacture/'      ^'  It 

« 

must  be  for  the  vendible  matter,  and  not  for  the 
principle." 

Kenyon,  C.  J, — **  I  have  no  doubt  in  saying 
that  this  is  a  patent  for  a  manufacture,  which  I 
understand  to  be  something  made  by  the  hands 
of  man.'*  An  opinion  that  strongly  impresses 
the  idea  of  its  being  something  vendible,  (d) 

And  in  the  King  v.  Wheeler^  {e)  Abbott,  C.  J., 
observed,  that  the  word  **  manufacture"  had 
been  generally  understood  to  denote  either  a 
thing  made,  which  was  useful  for  its  own  sake, 
and  vendible  as  such^  as  a  medicine,  a  stove,  a 
telescope,  and  many  other  things,  or  to  mean 
an  engine,  or  instrument,  or  some  part  of  an 
engine  or  instrument,  to  be  employed  either  in 
the  making  of  some  previously  known  article, 

(c)  2  Hen.  Bla.  482. 

(li)  8  T.  R.  99. 

{e)  2  Bam.  &  Aid.  349,  350. 


54  Patents  for  Inventions. 

or  in  some  other  useful  purpose,  as  a  stocking 

frame,  or  a  steam  engine  for  raising  water  from 

mines.  (/) 

4.  Must  be  The  number  of  patents  that  have  been  can- 

useful.  celled  for  not  being  beneficial  to  the  public  is 

very  small ;  although  it  is  always  distinctly  left 
to  the  jury  to  say,  whether  the  invention  is  a 
material  and  useful  manufacture,  {g) 

(/)  See  S.  C*  poat,  as  to  methods,  &c. 

{g)  HM  ▼.  Thompson^  2  B.  Moore,  450,  454.  S  Merir. 
629,  and  see  King  y.  Arhwrighi^  where  it  is  said  that  the 
stripes  on  the  fillets,  if  new,  were  not  material  enongh  to  sup- 
port a  patent.  Printed  case,  185 ;  Dav.  Pat.  Cas.  135  ;  and 
see  id,  186,  id.  138.  Buller,  J. — Then  the  seventh  article  is 
what  they  call  the  can*  Holt,  (a  witness)  says,  the  only  dif- 
ference between  the  two,  the  spinning  machine,  and  the  pre- 
sent roving  machine,  is,  that  the  latter  has  a  can ;  and  indeed, 
that,  at  one  time,  was  admitted  by  the  counsel  for  the  de- 
fendant. If  it  be  so,  it  brings  the  case  to  a  short  point  indeed ; 
for,  if  nothing  else  is  iieer,  the  question  is,  whether  it  is  ma- 
terial or  useful?  The  witnesses  upon  the  part  of  the  prose- 
cution say,  it  is  of  no  use  at  all.  In  the  first  place,  they  had 
that  before  which  answered  the  same  purpose,  though  not 
made  exactly  in  the  same  form ;  it  was  open  at  top,  it  twisted 
round,  and  laid  the  thread  precisely  in  the  same  form,  and 
had  the  same  effect  this  had ;  so  if  it  was  new,  it  is  of  no  use. 
But  they  say  it  is  not  new ;  for,  though  it  was  not  precisely 
the  same  shai>e,  in  substance  it  was  the  same  thing,  that  is 
not  contradicted. 

That  part  also  stands  without  any  contradiction  upon  the 
part  of  the  defendant;  for  the  defendant's  witnesses  satisfy 
themselves  with  telling  you  they  think  it  intelligible,  and  it 
might  do  without  the  roller,  though  it  might  not  be  so  effectual 
as  with  the  roller.  It  is  admitted  by  several  it  could  do 
without,  that  appeared  from   the  experiment  made.     They 
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In  the  case  of  Bloxam  v.  MheCj  the  most  im- 
portant issue  was  left  to  the  jury  by  the  Chief 
Justice,  whether  the  machine  for  which  the  patent 
was  granted  was  capable  of  producing  useful 
paper.     The  jury  found  that  it  was  capable,  {g) 

An  inventor  may  honestly  imagine  that  there 
is  utility  in  his  discovery  when  there  is  not. 
Few  men  would  risk  the  expense  of  obtaining 
a  patent  for  an  article,  which  they  knew  to  be 
useless,  when  it  is  evident  that  their  reward,  de« 
pending  on  the  sale,  could  not  possibly  be  great, 
unless  the  manufacture  was  beneficial  to  the 
community.  But  it  is  not  difficult  to  conceive 
that  a  person  might  endeavour  to  monopolize  a 
known  article  of  trade,  by  a  patent  for  some 
immaterial  alteration  or  addition  to  it,  on  the 
speculation  that  the  public  would  give  him  credit 
for  the  patent  article  being  superior  to  the  old 
one.  To  prevent  such  deceit,  this  general  rule 
is  laid  down,  that  the  new  manufacture  or  subject 
must  be  material  and  useful.  It  must,  of  itself 
be  a  thing  of  some  consequence  in  commerce. 
Although,  as  Lord  EUenborough  observed,  (A) 
in  every  department  of  science  there  are  some 
things  which  are  common  and  cannot  be  ap- 
propriated, and  if  one  elementary  thing  be  sub- 
stituted  for  another,  and  make  an  important 

shewed  yoa  by  one  of  the  engines,  how  it  did  with  the  roller, 
and  how  without ;  and  that  it  was  done  without,  just  the 
same  as  with  it. 

0)  6  fiarn.  &  Cress.  1 73. 

(k)  Uuddart  v.  Grimshaw,  Dav.  Pat.  Cas.  297,  298. 
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improvement  (as  if  that  be  done  by  a  tube  wbicli 
was  before  done  by  a  ring,)  a  patent  for  the 
improvement  would  be  good,  for  it  is  a  substan- 
tive invention :  yet  in  general  the  substitution 
of  one  material  for  another  in  making  a  manu- 
facture is  insufficient  to  support  a  patent,  (t) 

(t)  Walker  v.  Congreve^  Eq.  July,  1816.  (And  see  RusseU 
V.  Ceweli,  1  C.  M.  &  R.  864.)  Sir  J.  Leach,  Vice-Chancellory 
saidi  Thongh  new,  the  invention,  which  was  a  barrel  for  carrying 
gunpowder,  was  not  of  such  a  nature  as  to  come  within  the 
statute  of  monopolies ;  and  did  not  exhihit  such  proof  of  skill 
and  invention  as  entitled  it  to  the  protection  of  that  law»  which 
encouraged  the  exertions  of  genius,  by  enabling  its  possessors 
to  reap  more  exclusively  its  reward. 

Every  thing  was  not  an  invention  worthy  of  a  patent;  nor 
could  every  original  former  of  a  machine  be  called  an  inventor. 

Every. fiovelty  was  not  an  invention  entitled  to  the  pro- 
tecticm  of  the  statute.  A  new  principle  must  be  discovered ; 
skill  and  ingenuity  must  be  exerted  to  entitle  an  inventor 
to  a  patent,  the  making  of  an  old  machine  of  new  materials 
could  not  be  a  discovery,  and  the  plaintiff  could  claim  no  pro- 
tection for  an  invention,  the  only  merit  of  which  consisted  in 
being  made  of  brass  instead  of  wood.  When  tea  was  first 
introduced  into  this  country,  earthenware  teapots  were  used ; — 
but  could  a  person,  who  made  the  first  one  of  silver,  be  en- 
titled to  a  patent,  restraining  all  his  fellow-subjects  from  using 
silver  teapots,  except  those  bought  of  him. 

Next  it  was  said  that  the  form  was  new :  but  was  the  in- 
vention of  making  a  barrel  Uke  a  cylinder  worthy  ai  being 
protected  by  the  statute  of  monopolies?  Well,  but  said 
the  patentee,  my  barrel  is  strengthened  with  hoapSm  And 
was  it  a  new  thing  displaying  great  ingenuity  to  strengthen 
a  barrel  with  hoops  ?  Was  the  circular  aperture  a  great  in- 
vention? No,  but  the  method  of  shutting  was  new.  And 
what  was  the  novelty  of  placing  upon  a  circular  aperture  a 
common  pot  lid  ?    What  was  new  was  unimportanL 
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If  a  contrary  rule  were  to  prevail,  a  patent 
might  be  obtained  for  a  thing,  which,  in  itself, 
is  a  mere  curiosity.  And  one  great  mischief  at 
least  would  arise ;  for  a  person,  who,  applying 
this  thing,  trifling  in  itself,  to  an  invention  of 
his  own,  might  thus  produce  something  beneficial 
to  the  community,  would  be  prevented  from 
availing  himself  of  the  use  of  it  for  several  years. 

In  the  case  of  ManUm  v,  Parker^  (A)  the  ques- 
tion of  utiUiy  was  considered.  By  means  of  a 
peribratiou  in  the  hammer  of  a  gun,  it  was 
specified,  that  the  air  formerly  confined  would 
escape,  but  that,  at  the  same  time,  the  powder 
would  be  secured.  On  experiment  it  appeared 
that  the  powder  passed  as  well  as  the  air.  The 
utility  of  the  invention,  and  the  purpose  of  the 
patent  thusyoi&t^,  the  plaintiff  was  nonsuited. 

The  same  point  was  again  agitated  in  the  case 
of  Brunton  v.  Hawhes^  (J)  and  was  much  con- 

(ib)  Day.  Pat.  Cas.  332,  and  see  ManUm  ▼.  MarUon^  Dav. 
Pat  Cas.  348. 

(0  4  Barn.  &  Aid.  455.  Bayley,  J.— Could  there  be  a 
patent  for  making  in  one  entire  piece  what  before  had  been 
made  in  two  pieces  ?  I  think  not :  but  if  it  could,  I  think 
that  still  this  would  not  be  new.  In  the  mushroom  and  the 
adze  andiors,  the  shank  is  introduced  into  the  anchor  by  a 
hole  in  the  centre  of  the  solid  piece ;  and  in  reality,  the  adze 
aachor  is  an  anchor  with  one  fluke,  and  the  double  fluke 
anchor  is  an  anchor  with  two  flukes.  After  having  had  a 
one-fluked  anchor,  could  you  have  a  patent  for  a  double  fluked 
anchor?  I  doubt  it  very  much.  After  the  analogies  alluded 
to  in  argument,  of  the  hammer  and  pickaxe,  I  do  not  think 
that  the  mere  introducing  the  shank  of  the  anchor,  which  I 
nay  call  the  handle,  in  so  similar  a  mode,  is  an  invention  for 
which  a  patent  can  be  sustained. 


quality. 
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sidered  lately  in  the  case  of  Haworth  v.  Hard- 
castle  ;  (/)  in  that  case  the  jury  found  that  the 
invention  was  new  and  useful  on  the  whole,  but 
that  the. machine  was  not  useful  in  some  cases 
for  taking  up  goods. 

IL    A   MACHINE   OR   INSTRUMENT. 

Peculiar  From   the   consideration  of  substances,  it  is 

easy  to  direct  attention  to  the  means  by  which 
some  new  or  old  thing  may  be  made.  Though 
a  man  cannot  have  a  patent  for  making  an 
article  of  trade  by  machinery  in  general  terms, 
yet  any  particular  machine,  engine,  or  instrument, 
used  in  the  production  of  a  substance,  is  a  new 
manufacture,  (m) 

It  must  possess  the  properties  which  have  been 
shewn  to  be  necessary  not  only  to  a  substance, 
but  to  every  other  manufacture.  One  of  its 
qualities  must  be  pre-eminent — it  must  be  very 
usefiiL  If  the  article  that  is  produced  by  the 
machine  be  old,  it  must  be  furnished  to  the 
public  at  a  much  cheaper  rate.     The  community 

(I)  1  Bing.  N.  C.  182.     See  S.  C.  post. 

(m)  BouUon  v.  Bull,  2  Hen.  Bla.  492,  (and  see  Brown  v. 
Moore,  Eq.  Nov.  1815.  And  The  King  r.  Wheeler,  2  B.  &  A. 
345.)  Eyre,  C.  J.^-It  was  admitted  that  the  word  "  manufacture" 
was  of  extensive  signification ;  that  it  applied  not  only  to  things 
made,  but  to  the  practice  of  making,  to  prindplea  carried  into 
practice  in  a  new  manner,  to  new  results  of  principles  carried 
into  practice.  Under  things  made,  we  may  class,  in  the  first 
place,  new  compositions  of  things,  such  as  manufactures  in 
the  most  ordinary  sense  of  the  word.  Secondly,  all  me- 
chanical inventions,  whether  made  to  produce  old  or  new 
effects ;  for  a  new  piece  of  mechanism  is  certainly  a  thing  made. 
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must  receive  some  benefit  from  the  invention ; 
and  when  it  is  not  a  new  article  which  is  in- 
troduced, the  old  one  must,  in  some  respect,  be 
rendered  a  better  commodity  for  trade. 

The  cases  of  Minter  v.  Wells,  (J)  and  Minter 
y.  Mower  J  (m)  illustrate  that  position. 

III.    AN    IMPROVEMENT,    OR   ADDITION. 

An  addition  to,  or  improvement  of,  a  manu- 
facture, whether  it  be  of  a  substance  or  machine, 
is  considered  as  a  new  manufacture  in  law,  and 
is  allowed  to  be  the  subject  of  a  patent.  So 
early  as  in  the  reign  of  Elizabeth,  in  Bircofs 
case,  (n)  it  was  decided,  that  if  the  substance 
were  in  esse  before,  an  addition,  though  it  made 
the  former  article  more  profitable,  was  not  a  new 
manufiicture. 

This  doctrine  was  overruled  by  Lord  Mans- 
field ;  (o)  who  said,  that  the  objection  that  there 
can  be  no  patent  for  an  addition,  would  go  to 
repeal  every  patent  that  ever  was  granted  :  that 
it  was  a  question  open  on  the  record,  and  the 
defendant  might  move  in  arrest  of  judgment. 
No  such  motion  was  ever  made,  and  the  decision 
has  ever  since  been  recognized  as  law. 

But  the  patent  must  be  confined  to  the  addition 
or  improvement,  that  the  public  may  purchase  it 
without  being  encumbered  with  other  things.  ( j?) 

(0  5  Tyrwhitt,  163.  (f»)  6  Adol.  &  £.  735. 

(a)  3  Inst.  1S4. 

(o)  In  Morris  v.  Branson,  Bulli  N.  P.  76. 

(f )  2  Hen.  Bla.  463. 
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If  the  grant  extend  to  the  whole,  it  will  be 
invalid ;  for  the  property  in  the  addition  or  im- 
provement can  give  no  right  to  the  thing  that 
has  been  improved.  Thus  in  Jessop's  case,  (g) 
the  patent  was  held  to  be  void,  because  it  was 
taken  out  for  the  whole  watch,  when  the  in- 
vention consisted  merely  of  a  single  movement. 
Huddarfs  invention  differed  from  that  of  Bel- 
four^Sf  because  the  thing  which  was  effected  with 
a  ring  or  circle  by  the  latter  person  was  pro- 
duced by  a  tube  in  the  mode  of  making  ropes 
by  the  former;  and  therefore  he  should  have 
taken  his  patent  for  that  improvement,  (r) 

(q)  Cited  by  BuUer,  J.,  in  BouUon  v.  BuU,  2  Hen.  Bla. 
489. 

(r)  Huddari  v.  Grinuhaw^  Day.  Pat.  Cas.  265.  See 
Saunders  ▼•  Asiout  3  B.  &  A.  881 ;  and  also  see  Hill  v. 
Thompson^  2  B.  Moore,  451,  and  ante,  54.  The  patent  in 
this  case  was  for  '*  a  new  mode  or  art  of  making  great  cables 
**  and  other  cordage,  so  as  to  attain  a  greater  degree  of  strength 
'^  therein  hff  a  more  equal  distribution  of  strain  upon  the  yams.** 
It  appeared  that  a  Mr.  Belfour  had  invented  some  machinery 
which  he  thought  would  produce  the  same  effect  as  Captain 
Huddart's  now  did :  but  it  failed. 

It  was  contended  that  the  object  of  the  plaintiff  and  Belfour 
was  exactly  the  same,  the  obtaining  an  equal  stress  upon 
each  yam.  That  Belfour's  machine  did  not  succeed,  and  the 
plaintiff's  was  only  an  improvement  of  it.  That  the  subject 
of  a  bad  patent  becomes  public  property ;  and  no  person  im^ 
proving  it  can  have  a  patent  for  the  whole.  Even  if  the  first 
patent  were  good,  leave  to  use  it  must  be  obtained,  and  then 
it  may  be  made  the  substratum  of  another  machine :  but  the 
second  patent  should  be  for  the  improvement.  EUenborougb, 
C.  J. — In  inventions  of  this  sort,  and  every  other,  through 
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There  appears  in  the  case  of  Harmer  v,  Playne^ 
an  exception  to  this  rule, — ^that  the  patent  should 
be  for  the  addition,  and  that  it  should  be  kept 
distinetly  apart  by  itself,  in  order  that  it  may 
easily  be  distinguished  from  the  subitratum  to 
which  it  has  been  applied.  A  patent  had  been 
granted  to  Harmer  for  a  machine,  of  which  he 
afterwards  discovered  some  improvements.  The 
second  grant,  in  which  was  described  the  ma- 
chine as  improved,  was  of  the  privilege  to  make 


Uie  medium  of  mechanismt  tkere  are  some  materials  which 
are  commoDt  and  cannot  he  supposed  to  he  appropriated  in 
the  terms  of  any  patent.  There  are  common  elementary 
materials  to  work  with  in  machinery :  hut  it  is  the  adoption 
of  those  materials  to  the  execution  of  any  particular  purpose, 
that  constitutes  the  inyention.  And  if  the  application  of  them 
he  new,  if  the  comhination  in  its  nature  he  essentially  new, 
if  it  be  productive  of  a  new  end  and  henefidal  to  the  puhlic, 
it  is  that  species  of  invention,  which,  protected  hy  the  King's 
patent,  ought  to  continue  to  the  person  the  sole  right  of  vend- 
ing it.  But  if^  prior  to  the  time  of  his  obtaining  a  patent, 
any  part  of  that  which  is  of  the  substance  of  the  invention 
has  been  communicated  to  the  public  in  the  shape  of  a  spe- 
cification of  any  other  patent,  or  is  a  part  of  the  service  of 
the  country,  so  as  to  be  a  known  thing,  in  that  case  he  cannot 
claim  the  benefit  of  his  patent. 

Now  with  respect  to  the  tube  it  does  seem  to  me,  with 
sahmiasioo  to  you,  an  important  difference  firom  the  mere 
circle  tfanmgh  which  it  passes,  because  it  keeps  it  in  a  degree 
of  confinement  for  a  greater  time,  and  more  certainly  obtains 
the  end  pointed  out.  In  Mr.  Belfour's  specification  the  same 
end  is  to  be  obtained  ;  and  had  the  patent  been  taken  out  for 
that  to  be  done  by  a  tube,  which  was  before  done  by  a  ring 
or  cirele,  I  should  have  thought  the  patent  good,  for  that  is 
a  distinct  substantial  invention. 
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use  of  and  vend  ^^  his  said  invention j**  which 
evidently  appears  at  first  sight  to  mean  a  patent 
for  the  whole  machine.  Yet,  inasmuch  as  the 
second  patent  recited  the  first,  it  was  held,  that 
the  grant  was  merely  for  the  addition,  and  was 
valid.  (5)  Lord  Eldon  seemed  to  lean  very  much 
against  this  patent,  when  it  was  before  him  in 
Chancery  prior  to  its  being  examined  in  a  court 
of  law.  (t) 
Peculiar  kind        A  Dcrson  may  take  for  the  foundation  on  which 

of  addition.  ^  ''  •' 

he  intends  to  erect  the  superstructure  of  his  im- 
provements, either  a  thing  that  has  been  long 
known,  or  one  that  has  lately  been  made  public ; 
either  the  subject  of  an  expired  patent,  or  that  of 
one  which  is  void,  (u)  But  if  the  improvement 
cannot  be  used  without  the  subject  of  an  existing 
grant,  he  must  wait  until  it  is  expired.  He  may, 
however,  at  once  take  out  a  patent  for  the  im- 
provement by  itself,  and  sell  it.  (v)  In  all  these 
cases  he  must  claim  nothing  more  than  the  mere 
addition ;  and  it  is  better  to  protest  against  con-^ 
sidering  any  other  part  of  the  manufacture  being 
taken  as  his  own  invention,  {w) 
Pccniiar  The  general  quality  most  peculiar  to  an  ad- 

dition, is,  that  it  must  be  useful.  It  must  be  a 
real  substantial  improvement,  (x)  If  the  ma- 
nufacture in  its  new  state  merely  answer  as  well 

(»)  11  East,  109.  (0  14  Vcs.  133,  4,  6. 

(«)  Huddari  v.  Grimshaw,  Dav.  Pat.  Cas.  27 1. 

(v)  Ex  parte,  Fox,  I  Ves.  and  Beam.  67. 

{w)  Post,  Chap.  IV.  Specification. 

(x)  See  ante,  p.  54.  as  to  the  utility  of  the  invention. 


New  Manufactures.  63 

as  it  did  before,  the  alteration  is  not  such  an 
invention  as  is  worthy  of  a  patent,  {y)  Buller,  J., 
observed,  that  many  parts  of  a  machine  may 
have  been  known  before,  yet,  if  there  be  any 
thing  material  and  new  which  is  an  improvement 
of  the  trade,  that  will  be  sufficient  to  support  a 
patent.  The  only  difference  between  Mr.  Ark- 
Wright's  two  machines — the  old  one  for  spinning, 
and  the  new  one  for  roving,  consisted  in  a  can. 
Supposing  that  the  new  patent  had  been  ob- 
tained tor  an  improvement  of  the  old  machine, 
then  the  question,  whether  the  can  was  absolutely 
necessary  for  roving,  would  have  arisen,  {z) 

IV.    A    COMBINATION   OR   ARRANGEMENT   OF 
THINGS   ALREADY    KNOWN. 

A  combinatiom  or  arrangement  of  old  mate- 
rials, when,  in  consequence  thereof,  a  new  effect 
is  produced,  may  be  the  subject  of  a  patent. 
This  effect  may  consist,  either  in  the  production 
of  a  new  article,  or  in  making  an  old  one  in  a 
better  manner  or  at  a  cheaper  rate. 

This  manufacture  may  be  made  of  different 
substances  mingled  together ;  or  of  different 
machines  formed  into  one ;  or  of  the  arrange- 
ment of  many  old  combinations.  And  there 
can  be  little  doubt  that  if  a  person  were  to  com-  * 
bine   the  different   subjects  of  several   expired 

(y)  King  v.  Arhwrighi.  Printed  Cas.  182.  Dav.  Pat. 
Cas.  129. 

(z)  Printed  Cas.  185.  Dav.  Pat.  Cas.  1.38.  See  ante, 
p.  29,  D. 
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patents,  he  would  be  the  inventor  of  a  new  ma- 
nufacture. 

Each  distinct  part  of  the  manufacture  may 
have  been  in  common  use ;  and  every  principle 
upon  which  it  is  founded,  may  have  been  long 
known,  and  yet  the  manufacture  may  be  a  proper 
subject  for  a  patent.  It  is  not  for  those  parts 
and  principles,  but  for  the  new  and  useful  com- 
pound, or  thing  thus  produced  by  combination, 
that  the  grant  is  made  ;  it  is  for  combining  and 
using  things  before  known  with  something  then 
invented,  so  as  to  produce  an  effect  which  was 
never  before  attained,  (a) 

If  to  an  old  machine,  consisting  of  combina- 
tions, an  improvement f  (b)  be  made  by  adding  a 

(a)  Manton  v.  Manton,  Dav.  Pat.  Cas.  346. 

(ft)  BeviU  y.  Moore,  For  this  case  at  Nisi  Prius,  see  Dav. 
Pat.  Cas.  361.  In  Bank  see  2  Marsh.  211.  The  plaintiff 
was  assignee  of  a  patent  granted  to  John  Brown  "for  a 
machine  for  the  manufacture  of  bobbin  lace,  or  twist  net, 
similar  to  and  resembling  the  Buckinghamshire  lace  net,  and 
French  lace  net,  as  made  by  the  hand  with  bobbins  on 
pillows." 

At  the  trial,  Oibbs,  C.  J.,  told  the  jury  that  if  they  thought 
Browne  had  invented  a  perfectly  new  combination  of  parts 
from  the  beginning,  though  all  the  parts  separately  might 
have  been  used  before,  his  specification  would  be  good.  But 
if  they  should  be  of  opinion  that  a  combination  of  a  certain 
number  of  those  parts  had  previously  existed  up  to  a  certain 
point,  and  that  Browne  had  taken  up  his  invention  from  that 
point  only,  adding  other  combinations  to  it,  then  his  speci- 
fication, which  stated  the  whole  machine  as  his  invention, 
was  bad.     The  jury  were  of  opinion  that,  up  to  the  point  of 
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set  of  new  combinations,  the  patent  must  be  for 
the  new  combinations  only ;  for  then,  as  in  the 
case  of  a  simple  improvement,  the  patent  is 
granted  only  for  the  addition.     If  it  be  taken 


aotnng  the  threads,  the  combination  was  not  new ;  and  ac- 
cordmglj  found  a  verdict  for  the  defendants. 

Gibhs,  C.  J. — I  think  a  little  confusion  has  been  made 
between  a  new  machine  for  nuiking  lace,  and  lace  made  in  a 
iiew  meihod  by  a  machine  partly  old  and  partly  new.     In  order 
to  tiy  whether  it  be,  or  be  not,  a  new  machine  throughout, 
we  must  consider  what  the  patent  purposes  to  give  to  the 
patentee,  and  what  privileges  he  would  possess  under  the 
patent.     Now  the  patentee  is  entitled  to  the  sole  use  of  this 
machine;  and  whoever  imitates  it,  either  in  part  or  in  the 
whole,  is  subject  to  an  action  at  the  suit  of  the  patentee. 
Sappoae  it  had  been  a  new  invention  fit>m  beginning  to  end, 
and  after  Browne  had  obtained  his  patent,  Heathcote  had 
made  a  machine  like  those  which  he  now  makes ; — is  there 
any  doubt  that  such  a  machine  would  have  been  an  imitation, 
in  pert,  of  Browne's  invention?     Indeed  all  the  defendant's 
witnesses  agreed  in  stating  that,  though  the  same   thought 
might  have  occurred  to  two  persons,  yet  if  Browne  had  seen 
Healhcote's  machine,  before  he  made  his  own,  they  should 
have  had  no  doubt  but  that,  up  to  a  certain  point,  Browne's 
was  an   imitation  of  Heathcote's.     It  is  not  immaterial  to 
consider  that  the  drawing  or  plans  of  the  machine  were  divided 
into  six  different  sections,  each  containing  a  part  of  the  ma- 
chine in  a  different  stage  of  its  progress  ;  and  that  as  to  one 
of  them,  which  contained  all  the  principles  of  the  warp,  the 
witnesses  said  that  every  part  of  that  section  existed  in  the 
old  machine ;  and  that  a  machine  carried  no  further  than  that 
would  have  been  a  very  useful  invention.     How  then  can  it 
be  said  diat  Browne's  specification,  which  described  from  its 
root  a  machine   containing  a  part  which  was   common   to 
Heatheote's,  does  not  contain  more  than  Browne  himself  in- 
vented? 

F 
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out  for  the  whole  machine  thus  combined,  it  will 
be  void.  In  all  instances  of  this  kind  of  manu- 
facture the  ostensible  object  of  the  patent  must 
be  the  new  combined  mattery  and  not  any  part 
of  the  old  article,  materials,  ingredients,  or 
machine,  (c) 

There  may  be,  said  Lord  Eldon,  a  valid  patent 
for  a  new  combination  of  materials  previously 
in  use  for  .the  same  purpose,  or  for  a  new  method 
of  applying  such  materials.  But,  in  order  to 
its  being  effectual,  the  specification  must  clearly 
express  that  it  is  in  respect  of  such  new  combi- 
nation or  application^  and  of  that  onl}',  and  not 
lay  claim  to  the  merit  of  original  invention  iu 
the  use  of  the  materials,  {d) 

The  case  of  Lewis  v.  Davis  (e)  is  very  im- 
portant in  shewing  what  ^*  combination  or  ar- 
rangement of  things  already  known"  may  be 
the  subject  of  a  grant.  A  patent  had  been 
granted  in  1815  to  Lewis,  for  a  machine  for 
shearing  cloths. 

Another  patent  was  granted  in  1818  to  Lewis 
and  another  person,  entitled  **  improvements  of 
a  machine  for  shearing  and  cropping  woollen 
cloths,  the  same  being  improvements  in  a  ma- 
chine for  which  John  Lewis  had  obtained  a 
patent  on  the  27th  July,  1816." 

The  specification  of  the  patent  granted  in  1815, 
was  given  in  evidence,  from  which  it  appeared 


(e)  2  Hen.  Bla.  487.     Dav.  Fat.  Cas.  267,  8,  9. 

(d)  3  Meriv.  629.  (e)  3  Car.  &  Pay.  502. 
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that  it  was  granted  for  a  machine  with  rotatory 
cutters,  which  were  used  to  shear  the  cXoiYi  from 
md  to  end. 

In  the  specification  to  the  patent  granted  in 
1818,  one  of  the  things  claimed  was  ^'to  shear 
with  rotatory  cutters  from  list  to  list^  in  the 
manner  specified." 

It  appeared  in  evidence  that  the  first  method 
of  shearing  cloth  was  by  the  use  of  common 
shears  in  mens'  hands,  which  operation  was  per- 
formed from  list  to  list :  that  a  machine  was 
invented  in  1788,  which  carried  the  shears  from 
list  to  list — that  the  next  improvement  was  dis- 
closed in  the  patent  of  1815,  by  which  the  ro- 
tatory cutter  passed  yrom  end  to  end. 

The  question  therefore  arose,  whether  these 
plaintifiTs  could  have  a  grant  for  cutting  cloth 
with  a  rotatory  cutter yrom  list  to  list? 

It  was  shewn  that  some  alteration  in  the 
machine  for  cutting  from  end  to  end  was  neces- 
sary, and  had  been  made  by  the  plaintifis  before 
it  could  be  applied  to  cut  from  list  to  list.  Those 
alterations  or  improvements  were  all  useful. 
The  defendant  had  not  taken  into  his  machine 
any  of  those  alterations  or  improvements,  being 
three  mechanical  contrivances,  claimed  by  the 
plaintiffs,  but  had  combined  the  rotatory  cutter, 
which  was  old,  with  other  mechanical  con- 
trivances. 

The  Lord  Chief  Justice  said,  it  appears  that  a 
rotatory  cutter  to  shear  from  end  to  end  was 
known,  and  that  cutting  from  list  to  list  by  means 

F  2 
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of  shears  was  also  known.  However,  if  before 
the  plaintiffs'  patent,  the  cutting  from  list  to  list, 
and  the  doing  that  by  means  of  rotatory  cutters 
were  not  cofnbined^  I  am  of  opinion  that  this  is 
such  an  invention  as  will  entitle  them  to  main- 
tain the  present  action. 

Another  case  to  illustrate  a  combination  of 
parts,  is  Cornish  v.  Keene.  {f)     The  patent  was 

(/)  3  Bing,  N.  C.  670.  Tindal,  C.  J.,  obserTed,— Now  the 
first  objection  made  to  the  patent  so  described,  is,  that  the 
invention  is  not  the  subject  matter  of  a  patent.  That  it  is 
neither  a  new  manufisicture,  nor  an  improvement  of  any  old 
manufacture ;  but  is  merely  the  application  of  a  known  ma- 
terial, in  a  known  manner,  to  a  purpose  known  before. 

The  question,  therefore,  as  to  this  point  is,  does  it  come 
under  the  description  of  *'  any  manner  of  new  manufacture" 
which  are  the  terms  employed  in  the  statute  of  James.  That 
it  is  a  manufacture,  can  admit  of  no  doubt ;  it  is  a  vendible 
article,  produced  by  the  art  and  hand  of  man  ;  and  of  all  the 
instances  that  would  occur  to  the  mind  when  inquiring  into 
the  meaning  of  the  terms  employed  in  the  statute,  perhaps  the 
very  readiest,  would  be  that  of  some  fabric  or  texture  of  doth. 
Whether  it  is  new  or  not,  or  whether  it  is  an  improvement  of 
an  old  manufacture,  was  one  of  the  questions  for  the  jury  upon 
the  evidence  before  them ;  but  that  it  came  within  the  descrip- 
tion of  a  manufacture,  and  so  far  is  an  invention  which  may 
be  protected  by  a  patent,  we  feel  no  doubt  whatever.  The 
materials  indeed  are  old,  and  have  been  used  before ;  but  the 
combination  is  alleged  to  be,  and  if  the  jury  are  right  in  their 
finding,  is  new,  and  the  result  or  production  is  equally  so. 
The  use  of  elastic  threads  or  strands  of  Indian  rubber,  previously 
covered  by  filaments  wound  round  them,  was  known  before ; 
the  use  of  yams  of  cotton  or  other  non-elastic  material  was 
adso  known  before ;  but  the  placing  them  alternately  side  by 
side  together  as  a  warp,  and  combining  them  by  the  means 
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taken  out,  and  held  good  by  the  Court,  ''  For  an 
improvement  or  improvements,  in  the  making 
or  manufacturing  of  elastic  goods  or  fabrics,  ap- 
plicable to  various  useful  purposes,"  and  the 
patentee  in  his  specification,  which  was  enrolled 
in  July,  1833,  described  his  invention  in  general 
terms  to  be  designed  for  the  production  of  an 
elastic  web-cloth,  or  other  manufactured  fabric 
for  bandages,  and  for  such  articles  of  dress  as 
the  same  might  be  applicable  to.  He  then  de- 
scribed more  particularly  three  distinct  objects 
which  he  proposed.  The  third  object  proposed  by 
the  patentee  was,  *'  to  produce  cloth  from  cotton, 
flax,  or  other  suitable  material,  not  capable  of 
felting,  in  which  should  be  interwoven  elasticcords 
or  strands  of  Indian -rubber,  coated,  or  wound 
round  with  filamentous  material."  He  after- 
wards described  the  mode  of  effecting  the  third 
object  to  be,  *'  by  introducing  into  the  fabric, 
threads  or  strands  of  Indian -rubber,  which  have 
been  previously  covered  by  winding  filaments 
tightly  round  them,  through  the  agency  of  an 
ordinary  covering  machine  or  otherwise ;  these 
strands  of  Indian-rubber  being  applied  as  warp 
or  weft,  or  as  both,  according  to  the  direction  of 

of  a  weft,  when  in  extreme  tension  and  deprived  of  their 
eUstkity,  appears  to  he  new ;  and  the  result,  namely,  a  cloth, 
in  which  the  non-elastic  threads  form  a  limit,  up  to  which  the 
elastic  threads  may  he  stretched,  hut  heyond  which  they 
cannot,  and,  therefore,  cannot  easily  he  hroken,  appears  a 
production  altogether  new.  It  is  a  manufacture,  at  once 
ingenious  and  simple.  It  is  a  weh  combining  the  two  qualities 
uf  great  elasciciiy,  and  a  timit  thereto. 
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the  elasticity  required.  That  by  thus  combining 
the  strands  of  Indian-rubber  with  yarns  of  cotton, 
flax,  or  other  non-elastic  material,  he  was  en- 
abled to  produce  a  cloth  which  should  afford  any 
degree  of  elastic  pressure,  according  to  the  pro- 
portion of  the  elastic  and  non-elastic  material/' 
He  added,  *'  that  the  strands  of  Indian*rubber 
were,  in  the  first  instance,  stretched  to  their 
utmost  tension,  and  rendered  not  elastic,  as  de- 
scribed in  a  former  specification  to  another  patent ; 
and  being  in  that  state  introduced  in  the  fabric, 
they  acquired  their  elasticity  by  the  application 
of  heat  after  the  fabric  was  made." 

As  to  the  possibility  of  combinations  and  pro- 
portions of  quantities,   times,  &c.,  in  a  process 
being  legal  subjects  of  patents,   mention   will 
hereafter  be  made.  (^) 
Pecaiiar  The  peculiar  quality  of  an  arrangement  is  its 

novelty.  It  is  the  new  adoption  of  the  old  ma- 
terials to  the  execution  of  any  particular  purpose 
that  constitutes  the  invention.  (A)  It  must  also 
be  a  substantial  and  beneficial  alteration.  A 
slight  variation  or  transposition  of  parts  will  not 
sustain  the  patent. 

Thus  in  Saunders  v.  Aston^  {%)  Lord  Tenterden 
said,  '*  It  is  stated  early  in  the  plaintiff's  specifi- 
cation, that  his  improvements  consist  in  ^  the 
substitution  of  a  flexible  material,  in  the  place  of 
metal  shanks  on  buttons.'  Before  this*  patent 
was  obtained,  the  plaintiff  had  obtained  another, 

{g)  Post,  81. 

{h)  Huddari  v.  Grimahaw,  Dav.  Pat.  Cas.  278. 

(0  3  B.  &  A.  881. 


quality. 
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for  a  mode  of  manufacturing  buttons  with  metal 
shanks.  Flexible  shanks  had  been  known  long 
before.  The  present  specification  describes  the 
mode  of  substituting  one  for  the  other.  A  great 
part  of  it  merely  repeats  the  process  employed 
under  the  former  patent,  when  metal  shanks  were 
used  ;  and  with  regard  to  the  modes  of  putting  on 
the  flexible  shank,  there  was  evidence  that  such 
shanks  had  been  put  on  buttons  for  many  years 
before,  in  several  of  the  ways  described  by  the 
plaintiff.  It  has  been  ingeniously  contended  that 
there  was  a  novelty,  at  least  in  the  application  of 
the  toothed  collet  to  the  production  of  a  flexible 
shank,  under  the  present  patent.  But  the  collet 
itself  is  not  new  ;  and  although  it  is  said  in  one 
part  of  the  specification,  that  the  teeth  of  the  col- 
let, when  it  is  pressed  down,  '  materially  serve 
to  hold  the  materials  forming  the  intended  button 
firmly  together,'  the  teeth  being  bent  by  coming 
in  contact  with  the  plate  which  bears  the  flexible 
substitute  for  metal  shanks,  yet  it  does  not  any 
where  appear  from  the  specification,  that  the 
patentee  relies  upon  this  collet  as  the  material 
part  of  his  invention.  He  declares  that  his  in- 
vention consists  in  the  substitution  of  a  soft  ma- 
terial for  the  metal  shank  ;  but  he  does  not  say 
a  substitution  by  the  special  aid  of  this  collet. 
And  even  assuming  that  the  collet,  where  it  is 
described  as  part  of  the  machinery,  is  meant  to 
be  represented  as  the  important  part,  then,  indeed, 
if  there  were  no  other  mode  in  which  the  object 
of  the  present  invention  could  be  accomplished, 
those  in  which  the  collet  is  so  used,  the  patent 
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might,  perhaps,  be  sustained ;  but  it  appears  in 
evidence  that  this  is  not  so.  I  think,  therefore, 
the  plaintiflp  is  not  entitled  to  recover/'  (t) 

y.   A  PRINCIPLli,   METHOD,   OR   PROCESS,   CARRIED 
INTO   PRACTICE   BT   TANGIBLE   MEANS. 

Though  a  philosophical  principle,  an  ele- 
mentary truth,  simply  and  by  itself,  unorganized 
and  known  only  in  theory,  cannot  be  moaopo«> 
lized,  yet,  (it  is  said,)  that  a  principle  carried 
into  practice  may  be  the  subject  of  a  patent. 
It  is,  (as  some  observe)  not  for  the  principle 
itself,  but  for  the  method^  mode,  manner,  or 
process  (founded  on  that  principle)  by  which  a 
thing  new  and  beneficial  is  made,  that  the  patent 
is  granted.  It  is,  (say  others,)  not  so  much  for 
the  method  or  process,  (as  these  words  are  used 
in  common  acceptation,)  as  it  is  in  fact  for  the 
device,  substance,  or  thing  made,  or  for  the  in- 
strument or  substantial  means  of  producing  the 
desired  efiect.  In  short,  that  the  patent,  though 
taken  out  for  a  method^  is  in  reality  for  a  suh^ 
stance  or  machine,  if  the  thing  described  in  the 
specification  be  some  composition  of  material 
parts. 

It  will  be  endeavoured  to  shew,  from  the  rules 
already  laid  down  and  investigated,  that  neither 
a  principle  nor  a  method,  as  stich,  can  be  the  sub- 
ject of  a  patent.  The  same  conclusion  will  be 
deduced  from  the  judgments  delivered  in  several 

(f)  In  jR.  V.  FusseU,  the  patent  was  held  by  Lord  Tenterden 
to  be  void,  because  the  only  alteration  was  using  steam  instead 
of  hot  water.  MSS. 
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cases ;  and  afterwards  it  will  be  the  business  of 
this  section  to  attempt  to  establish,  that  it  is  for 
a  principle  or  method,  when  it  is  carried  into 
practice  by  tangible  means,  and  then  only^  that 
a  patent  ought  to  be  granted — that,  in  fact,  it 
is  for  the  tangible  meanSy  and  not  for  the  method  ; 
or  in  other  words,  that  a  patent,  when  it  is  said 
to  be  for  a  method,  cannot  be  supported,  unless 
the  thing  invented  is  a  substance  or  a  machine. 

And  hence  it  will  be  proper  to  examine  an  in- 
vention of  this  description,  whether  it  be  a  proper 
subject  for  a  patent,  when — 

L  It  is  a  pinnciple. 

2.  It  is  a  method  or  process. 

3.  Patent  for  a  method^  but  the  subject  is 

something  material. 

That  a  mere  abstract  principle  (t)    cannot,  i.  As  to  a 
under  any  pretence  whatever,  be  monopolized,  p"°^*p*' 
admits  of  no  doubt.     The   elements  of  every 
science  are  common  property — data — upon  which 
every  man  may  exercise  his  ingenuity,  or  other- 
wise the  means  of  making  improvements  would 

be  entirely  destroyed. 

A  patent  must  be  for  a  vendible  matter,  and 
how  can  a  principle  be  matter,  and  become 
capable  of  being  sold  ?  {j) 

(t)  The  law  on  this  dirinon  will  be  found  in  the  cases  of 
BimlUm  and  WaU  v.  BuU,  C.  P.  2  Hen.  Bla.  463.  Horn- 
hlower  ▼.  Bauiion^  S  T.  R.  98 :  and  King  v.  Wheeler^  2  Barn. 
k  Aid.  345,  and  HiU  v.  Thompson,  2  B.  Moore,  451. 

(»  Ante,  52. 
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Eyre,  C.  J.,  thought  that  a  principle  so  far  em* 
bodied  and'  connected  with  corporeal  substances, 
as  to  be  in  a  condition  to  act  and  to  produce 
effects  in  any  art,  trade,  or  mystery,  or  manual 
occupation,  might  be  the  subject  of  a  patent. 
It  is  the  better  opinion  that  a  patent  for  the 
application  of  a  principle  must  be  as  bad  as  one 
for  the  principle  itself.  It  seems  impossible  to 
specify  a  principle,  or  describe  its  application  to 
all  cases,  which  affords  a  very  strong  reason  why 
it  cannot  possibly  be  the  subject  of  a  patent,  {k) 

Though  a  person  cannot  have  a  grant  for  the 
discovery  of  a  double  n^e  of  a  thing  known  before, 
yet  it  is  no  objection  to  a  patent  that  its  subject  is 
founded  on  the  same  principle  as  another,  if  the 
former  be  for  a  substance  distinctly  different  from 
the  latter.  (Z)  In  the  case  of  R.  v.  Cutler ,  (m)  it 
was  remarked,  by  Ellenborough,  C.  J.,  that  if  the 
patentee  had  claimed  a  grant  for  his  new  in- 

{k)  2  Hen.  Bla.  485.  Buller,  J.— The  very  statement  of 
what  a  principle  is  proves  it  not  to  be  a  ground  for  a  patent, 
it  is  the  first  ground  and  rule  for  arts  and  sciences,  or,  in 
other  words,  the  elements  and  rudiments  of  them.  A  patent 
must  be  for  some  new  production  from  those  elements,  and 
not  for  the  elements  themselves.  It  is  admitted,  that  if  a 
man  by  science  were  to  devise  the  means  of  making  a  double 
use  of  a  thing  known  before,  he  could  not  have  a  patent  for  it. 
A  principle  reduced  to  practice  can  only  mean  a  practice 
founded  on  principle,  and  that  practice  is  the  thing  done  or 
made ;  or,  in  other  words,  the  manu£Eu;ture  which  is  invented. 

(0  2  Hen.  fila.  486.  See  Brunton  v.  Hawkes,  4  B.  &  A. 
455. 

(m)   The  King  v.  Cutler,  1  Stark.  Rep.  354.     Ante,  38. 
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stnimenty  by  which  he  supplied  the  fire-grate 
with  fbel  from  below,  and  had  not  confined 
himself  to  the  principle,  which  was  old,  his 
patent  might  have  been  supported.  An  opinion 
in  which  it  is  evidently  presumed  that  two  grants 
might  be  made  for  manufactures  on  the  same 
priociple. 

And  in  The  King  v.  Wheeler,  (n)  Abbott, 
C.  J.,  observed : — "Or  it  may  perhaps,  extend 
also  to  a  new  process  to  be  carried  on  by  known 
implements,  or  elements,  acting  upon  known 
sobstances,  and  ultimately  producing  some  other 
known  substance,  but  producing  it  in  a  cheaper 
or  more  expeditious  manner,  or  of  a  better  or 
more  useful  kind.  But  no  merely  philosophical  or 
abstract  principle  can  answer  to  the  word  manufac- 
tures.  Something  of  a  corporeal  and  substantial 
nature;  something  that  can  be  made  by  man 
from  the  matters  subjected  to  his  art  and  skill,  or 
at  the  least,  some  new  mode  of  employing  practi- 
cally his  art  and  skill,  is  requisite  to  satisfy  this 
word.  A  person,  therefore,  who  applies  to  the 
crown  for  a  patent,  may  represent  himself  to  be 
the  inventor  of  some  new  thing,  or  of  some  new 
engine  or  instrument.  And  in  the  latter  case, 
he  may  represent  himself  to  be  the  inventor  of  a 
new  method  of  accomplishing  that  object,  which 
is  to  be  accomplished  by  his  new  engine  or  in- 
strument, as  was  the  case  of  Watt's  patent,  in 
which  he  represented  himself  to  be  the  inventor 

(ft)  2  Bam.  &  Aid.  350. 
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of  a  new  method  of  Idssemng  the  consumption  of 
steam  and  fuel  in  fire-engines,  and  by  his  speci- 
fication he  described  certain  parts  to  be  used  in 
the  construction  of  fire-engines.  Or,  supposing 
a  new  process  to  be  the  lawful  subject  of  a  patent, 
he  may  represent  himself  to  be  the  inventor  of 
a  new  process,  in  which  case  it  should  seem,  that 
the  word  '  method '  may  be  properly  used  as 
synonymous  with  *  process/  " 

Hence  it  may  fairly  be  concluded,  that  neither 
a  principle,  nor  the  application  or  practice  of 
principle,  can  be  the  subject  of  a  patent.  How 
far  the  first  discoverer  of  a  principle  should 
be  protected  in  a  monopoly  of  that  principle,  and 
not  be  confined  to  the  means  by  which  he  brought 
it  into  use,  is  a  question  of  great  difficulty;  but  it 
seems  to  be  very  dangerous  to  give,  by  legislative 
enactment,  the  monopoly  of  the  first  principles 
of  science. 

The  case  of  Hullett  v.  Hague^  (p)  illustrates 
the  position  of  law,  that  several  persons  may  have 
several  patents,  founded  on  the  same  principle, 
if  they  use  difierent  mechanical  contrivances. 

The  object  to  be  obtained  by  the  two  patents, 
was,  the  evaporation  of  fluids  at  comparatively  low 
temperatures ;  each  party  eflfected  that  object  by 
the  introduction  of  heated  air  into  the  fluid ;  but 
they  both  did  it  by  difierent  mechanical  means, 
and  were  therefore  entitled  to  hold  their  patents. 

The  case  cannot  be  understood  without  a  state- 
Co)  2  Barn.  &  Ad.  370. 
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meat  of  the  specifications.  Hullett  was  the 
assignee  of  Kneller  of  a  patent  granted  for  ^*  cer- 
tain improvements  in  evaporating  sugar/'  (which 
improvements  were  also  applicable  to  other  pur- 
poses). The  specification  was  as  follows :  *^  I, 
W.  G.  Kneller  J  do  declare,  that  my  invention 
consists  in  a  method,  or  process,  and  certain 
apparatus  as  hereinafter  described,  by  which  I 
am  enabled  to  evaporate  liquids  and  solutions  at 
a  low  temperature,  and  thereby  to  avoid  the  in- 
jury to  which  certain  substances,  which  require  a 
nice  and  delicate  application  of  heat,  such  as 
sugar,  for  instance,  are  liable  by  being  exposed 
to  too  high  a  temperature  :  and  I  do  further  de- 
clare, that  my  said  invention  and  improvement 
consists  in  forcing,  by  means  of  bellows,  or  any 
other  blowing  apparatus,  atmospheric  or  any 
other  air,  either  in  a  hot  or  cold  state,  through 
the  liquid  or  solution  subjected  to  evaporation, 
and  this  I  do  by  means  of  pipes,  whose  extremi- 
ties reach  nearly  (or  within  such  distance  as 
may  be  found  suitable  under  peculiar  circum- 
stances,) to  the  upper  part  or  interior  area  of  the 
bottom  of  the  pan  or  boiler  containing  such 
liquid  or  solution,  the  other  extremities  of  such 
pipes  being  connected  with  larger  pipes  which 
communicate  with  the  bellows,  or  other  blowing 
apparatus,  which  forces  the  air  into  them.  The 
pan  or  boiler  may  be  of  any  shape  or  dimensions, 
but  I  prefer  it  with  a  flat  level  bottom,  and  I 
introduce  the  liquid  or  solution  to  the  depth  of 
from   four  to  six  inches.     The  heat  may  be  ap- 
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plied  to  the  lower  or  exterior  area  of  the  bottom 
of  such  pan  or  boiler,  by  naked  fire,  steam,  or 
hot  air,  in  the  usual  manner,  and  by  means  well 
understood ;  the  air  then  forced  into  the  heated 
liquid  or  solution,  keeps  it  in  a  constant  agitation, 
abstracts  its  heat,  and  carries  off  the  steam  or 
vapour,  which  is  to  be  expelled  by  raising  the 
degree  of  heat  under  the  pan  or  boiler,  and  in- 
creasing  the   quantity  and   velocity  of  the  air 
injected  into  the  liquid  or  solution ;  or,  on  the 
contrary,  by  lowering  the  heat  and  moderating 
the  injection  of  air,   the  evaporation  is  retarded 
at  the  pleasure  of  the  operator."     The  specifica- 
tion then,  after  describing  at  what  degree  of  tem- 
perature this  might  be  done,  proceeded  as  fol- 
lows : — "  And  I  further   declare,  that  this,  my 
invention,  may  be  applied  to  the  evaporation  of 
other  liquids  as  well  as  sugar,  and  that  the  form 
or  construction  of  the  apparatus  which  I  use  to 
produce  the  above  efiect,  may  be  varied  accord- 
ing to  circumstances,  and  the  form  or  position  of 
the  pan  to  which  it  is  to  applied  ;  but  two  things 
are  essential  in  its  construction  ;  the  first  of  which 
is,  that  however  numerous  the  blowing  pipes  may 
be,  their  lower  orifices  should  be  distributed  as 
evenly  and  equally  over  the  whole  surface  of  the 
bottom  of  the  pan  as  possible  ;  and  secondly,  that 
a  stream  of  air  should  issue  from  the  lower  end 
of  every  one  of  them   at  the  same  time.      To 
ensure  this  latter  object,  it  is  immaterial  whether 
the  bottom  of  the  pan  or  boiler  be  perfectly  level, 
but  it  is  quite  necessary  that  all  the  lower  ends 
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of  the  blowing  tubes  should  be  on  a  level  and 
parallel  to  the  surface  of  the  fluid  to  be  evapo- 
rated, in  order  that  there  may  not  be  a  higher 
column  of  fluid  in  one  tube  than  in  another. 
The  mode  of  construction  necessary  to  produce 
these  objects,  may  be  various ;  but  in  order  the 
more  distinctly  to  explain  my  meaning  and  my 
mode  of  operating,  I  hereunto  subjoin  a  drawing 
of  the  apparatus  which  I  have  used,  and  find  to 
answer  the  purpose."  (The  drawing  was  annexed 
to  the  specification.)  '^  The  form  of  this  appara- 
tus may  be  varied,  provided  its  essential  proper- 
ties of  the  air  blowing  through  all  the  descending 
tubes,  and  these  being  so  disposed  as  to  produce 
greatly  divided  and  equally  distributed  currents 
of  air  over  the  whole  bottom  of  the  vessel  at  once, 
are  maintained ;  because  my  invention  consists 
in  producing  rapid  evaporation  at  low  tempera- 
ture than  usual  by  the  means  hereinbefore  de- 
scribed." 

This  specification  having  been  read  on  the 
part  of  the  plaintifi*,  the  defendant  put  in  another 
patent,  under  which  he  acted,  granted  to  Richard 
Knight  and  Rupert  Kirk,  on  the  9th  of  May, 
1822,  entitled  '^a  patent  for  the  invention  of  a 
process  for  the  more  rapid  crystallization,  and 
for  the  evaporation  of  fluids  at  comparatively 
low  temperatures,  by  a  peculiar  mechanical  ap- 
plication of  air;"  and  the  specification  was  as 
follows: — ''We,  the  said  Richard  Knight  and 
Rupert  Kirk,  do  by  these  presents  particularly 
describe  and  ascertain  the  nature  of  our  said 
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invention,  and  in  what  manner  the  same  is  to  be 
performed,  as  follows;  that  is  to  say,"  (They 
then  stated  the  inconveniences  resulting  from 
the  common  process  of  boiling  fluids  by  the  too 
rapid  access  of  heat,  and  proceeded  as  follows :) 
''  To  obviate  this  and  similar  difficulties,  and  also 
for  the  purpose  of  facilitating  the  process  of 
evaporation  of  fluids  in  general,  we  declare  this 
our  invention  to  be  peculiarly  adapted,  and  we 
do  hereby  set  forth  and  describe  the  means  by 
which  we  effect  the  same;  that  is  to  say,  we 
propel  a  quantity  of  heated  air  into  the  lower 
part  of  the  vessel  containing  the  liquor,  syrup, 
or  fluid,  whether  in  a  cold  or  heated  state,  and 
cause  such  heated  air  to  pass  through  the  whole 
body  of  the  liquor,  in  finely  divided  streams. 
The  means  used  by  us  for  heating  and  applying 
the  air  to  the  fluid  are  as  follows :  that  is  to  say« 
a  quantity  of  air  is  propelled  (by  means  of  a 
blowing  engine,  bellows,  or  other  machine  used 
for  propelling  air,)  through  a  pipe  or  pipes  (made 
of  lead,  copper,  iron,  or  other  fit  material,)  into 
the  lower  part  of  the  copper,  pan  or  vessel  con- 
taining the  heated  syrup,  liquid,  fluid,  or  other 
matter  to  be  operated  on,  coiled  or  otherwise 
shaped  and  accommodated  to  the  nature  or  form 
of  the  vessel ;  the  said  coil  of  pipe  within  and 
lying  at  the  bottom  of  the  said  vessel  being  per- 
forated with  a  number  of  small  holes ;  the  heated 
air  being  thus  forcibly  driven  out  in  minutely 
divided  currents  passes  rapidly  through  the 
liquid,  and  according  to  the  quantity  and  tem- 
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perature  of  the  air  so  passing  through  the  liquid, 
a  greater  or  a  less  quantity  of  the  liquid  will  be 
converted  into  vapour  and  carried  off  with  the 
air.  In  lieu  of  the  perforated  pipe,  a  shallow 
metallic  vessel,  of  the  nature  of  a  cuUendar, 
within  the  boiler,  may  be  connected  with  the  air 
pipe;  and  the  cuUendar  being  perforated  with 
small  holes,  the  heated  air  may  be  driven  through 
this  perforated  cuUendar,  or  any  similar  con- 
trivance that  may  best  suit  the  form  of  the  vessel^ 
or  the  nature  of  the  fluid  or  material  to  be  acted 
upon." 

The  specification  then  described  how  the  beat 
might  be  applied,  and  proceeded  thus : — ^*  We 
further  declare,  that  our  invention  consists  in  the 
ispplkatwn  of  currents  of  heated  air,  when  forced 
or  made  to  pass  through  the  body  of  any  fluid 
for   the  purpose   of  producing    or    facilitating 
evaporation ;  and  we  also  declare,  that  the  same 
may  be  advantageously  applied  to  processes  de- 
pendent  upon    the  disengagement  of  aqueous 
vapour  during  the  evaporation,  concentration, 
and  crystallization  of  various  substances  when 
dissolved   in   fluids,  as  in   the   manu&cture  of 
sugar,  glue,  salt,  alum,  soap,  tallow,  and  similar 
processes."     It  was  contended  by  the  defendant's 
counsel,  that  the  patent  assigned  to  the  plaintiff 
was  void;  first,  because  the  assignor  claimed, 
according  to  his  specification,  the  merits  of  the 
same  invention  for  which  Knight  and  Kirk  had 
obtained  a  patent  several  years  before ;  the  object 
of  both  patents  being  the  same,  viz.,  the  causing 
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of  evaporation  by  means  of  streams  of  atmospheric 
air  introduced  in  any  vessel  near  the  bottom  of 
the  liquid^  and  the  means  also  the  same,  viz., 
forcing  the  air  through  the  liquid  by  bellows  or 
other  blowing  machines.  Secondly,  supposing 
that  the  process  described  in  the  plaintiff's  patent 
was  an  improvement  on  that  pointed  out  in  Knight 
and  Kirk's  specification,  it  was  said  that  Kneller 
should  have  confined  his  patent  to  that  improve- 
ment only.  Lord  Tenterden  was  of  opinion,  that 
although  the  object  to  be  effected  by  the  two 
patents  was  the  same,  the  means  of  effecting  it 
were  different ;  and  that  the  patent  granted  to 
Kneller  must  be  considered  as  one  granted  for 
effecting  that  object  by  the  particular  method 
described  in  the  specification.  A  verdict  was 
found  for  the  plaintiff^,  but  liberty  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

A  motion  was  made  to  enter  a  nonsuit,  but  it 
was  refused:  and  in  delivering  the  opinion  of 
the  Court,  Lord  Tenterden  said, — Knight  and 
Kirk's  patent  was,  in  substance,  an  invention  of  a 
process  for  the  more  rapid  crystallization  and  for 
the  evaporation  of  fluids  at  comparatively  low 
temperatures ;  this  object  being  effected  by  means 
of  a  coil  of  pipes  lying  at  the  bottom  of  the  vessel, 
perforated  with  small  holes,  and  thus  operating 
on  the  liquid,  or  by  a  shallow  cullendar  placed 
at  the  bottom  of  the  vessel.  It  was  proved,  that 
a  pipe  employed  and  acted  upon  in  the  manner 
described  in  the  specification,  viz.  by  forcing  the 
air  at  the  end  of  it,  would  accomplish  that  object. 

The  patent  on  which   the  plaintiff  relied,  and 
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for  the  infringement  of  which  this  action  was 
brought,  was  for  certain  improvements  in  eva- 
porating sugar,  which  improvements  were  also 
applicable  to  other  purposes.  By  the  specifica- 
tion Kneller  declares  that  his  invention  consists 
in  a  method  or  process,  and  certain  apparatus  as 
thereinafter  described.  He  does  not  claim  as  his 
invention  the  principle,  bat  the  apparatus,  by 
which  the  principle  of  causing  evaporation  is  to 
be  carried  into  effect ;  for  he  states  that,  by  his 
apparatus,  he  is  enabled  to  evaporate  liquids  and 
solutions  at  a  low  temperature.  It  is  evident 
that  the  object  of  the  two  patents  is  the  same. 
But  the  mode  of  effecting  that  object  is  different 
The  specification  continues,  **  and  I  further  de- 
clare that  my  said  invention  and  improvement 
consists  in  forcing,  by  means  of  bellows  or  any 
other  blowing  apparatus,  atmospheric  or  any 
other  air,  either  in  a  hot  or  cold  state,  through 
the  liquid  or  solution  subjected  to  evaporation." 
Now  it  was  said,  that  the  words  which  imme- 
diately follow,  ^^  and  this  I  do  by  means  of  pipes," 
constituted  a  separate  and  distinct  sentence  from 
those  which  immediately  preceded  them,  and 
that  the  patentee  had  stated  his  invention  in  the 
preceding  sentence,  and  had  claimed  the  same 
invention  as  that  described  by  Knight  and  Kirk 
in  their  specification.  But  we  think  that  the 
words,  '^  and  this  I  do  by  means  of  pipes,"  &c., 
must,  in  conjunction  with  those  which  imme- 
diately precede  them,  be  taken  to  form  one  entire 
sentence,  and  that  they  amount  altogether  to  an 

o2 
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allegation  on  the  part  of  the  patentee,  that  his 
invention  consisted  of  the  method  or  process  of 
forcing,  by  means  of  bellows  or  any  other  blow- 
ing apparatus,  hot  or  cold  air  through  the  liquid 
subjected  to  evaporation,  this  being  effected  by 
means  of  pipes  placed  as  described  in  the  speci- 
fication.    Now  the  method  described  in  Knight 
and  Kirk's  patent  appears  to  us  to  be  perfectly 
different.     It  is  either  to  have  a  pipe,  accommo- 
dated to  the  form  of  the  vessel,  or  a  cullendar, 
placed  at  the  bottom  of  the  vessel.     The  method 
described  in  the  plaintiff's  specification  is  to  have 
a  large  horizontal  tube  {near  the  surface  of  the 
liquid,)  into  which  there  are  introduced  a  num- 
ber of  small   perpendicular  tubes,   descending 
through  the  liquid  to  the  bottom  of  the  vessel, 
and  having  their  lower  ends  exactly  on  a  level, 
and  parallel  to  the  surface  of  the  fluid.     The  air 
is  then  forced  by  the  blowing  apparatus  from  the 
open  end  of  the  large  tubes  to  the  other  end, 
which  is  closed,  and  as  soon  as  the  large  tube  is 
filled  the  air  descends  through  the  smaller  tubes 
to  the   bottom   of  the   vessel,   and   bubbles   up 
through  the  liquid,  and  the  evaporation  is  thereby 
kept  up  constantly  and  equally  in  all  parts.     It 
appears  to  us  that  this  is  a  method  or  apparatus 
perfectly  distinct  from  the  other,  and  for  that 
method    and   apparatus   the  patent  was    taken 
out." 
2.  As  to  a  That  a  mere  method  of  making  a  thing,  or   a 

method  or  /•  .  •  ^  t       aI^ 

procew.  process^  ov  a  manner  of  operating^  cannot  be  the 

subject  of  a  patent,  is  not  quite  so  clear.     Much 
discussion  has  taken  place  on  this  rule,  which  will 
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be  laid  before  the  reader,  that  he  may  form  his 
own  opinion. 

The  first  case  which  is  to  be  met  with  on  this 
point,  is  that  of  Dr.  Hartley,  who  had  a  patent 
for  a  method  of  securing  buildings  from  fire. 
The  invention  consisted  in  disposing  plates  of 
iron  in  buildings  so  as  to  produce  that  efiect. 

That  decision  certainly  goes  the  length  of 
proving  that  a  method^  independent  of  the  thing 
made,  or  the  things  used  to  produce  the  article, 
is  a  new  manufacture  within  the  meaning  of  the 
statute  of  James. 

And  the  language  of  Eyre,  C.  J.,  (p)  is  very 
strong.  He  said  that  the  effect  produced  was  no 
substance  or  composition  of  things;  it  was  a 
mere  negative  quality,  the  absence  of  fire :  that 
the  efiect  was  produced  by  a  new  method  of  dis- 
posing iron  plates  in  buildings ;  and  that  in  the 
nature  of  things  the  patent  could  not  be  for  the 
effect  produced.  He  thought  it  could  not  be  for 
the  making  the  plates  of  iron,  which,  when  dis- 
posed in  a  particular  manner,  produced  the  efi*ect ; 

(/))  In  Bcukon  v.  Bull,  2  Hen.  Bla.  493.  Day.  Pat.  Cas. 
208.  And  see  2  Hen.  Bla.  492,  where  the  same  learned  judge 
olwerved,  that  "  under  the  practice  of  making — all  new  arti- 
ficial nuinners  of  operating  with  the  hand,  or  with  instruments 
in  common  use,  new  processes  in  any  art  producing  effects 
uiefnl  to  the  public ; — new  methods  of  manufacturing  articles 
in  common  use,  where  the  whole  merit  and  effect  produced 
are  the  saving  of  time  and  expense,  and  thereby  lowering  the 
price  of  the  article,  may  be  said  to  be  new  manufactures  in 
one  of  the  common  acceptations  of  the  word,  and  agreeable 
to  the  spirit  and  meaning  of  the  act.*' 
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for  they  were  things  in  common  use.  But,  that 
the  invention,  consisting  in  the  method  of  disposing 
those  plates  of  iron  so  as  to  produce  the  effect, 
and  that  effect  being  a  useful  and  meritorious 
one,  the  patent  seemed  to  him  to  have  been  very 
properly  granted  to  Dr.  Hartley  for  his  inethod  of 
securing  buildings  from  fire. 

But  it  is  worthy  of  observation,  that  Eyre, 
C.  J.,  was  the  only  judge,  of  many  who  delivered 
opinions  on  Watt's  patent,  who  spoke  in  favour  of 
the  legality  of  Dr.  Hartley's  patent ;  and  that  he 
was  of  opinion  that  even  a  principle  might  be  the 
subject  of  a  patent  (y), 

DoUond's  patent  for  the  metliod  of  making 
the  object  glasses  of  telescopes  comes  next  in 
the  order  of  time  :  but  that  decision  cannot  be  an 
authority  here ;  for  BuUer,  J.,  in  a  subsequent 
case  said,  (r)  that  *'  the  question,  whether  the 
subject^  and  specification  of  that  patent  were  good 
was  not  agitated  at  the  time." 

Delivering  the  opinion  of  the  Court  in  a  late 
case,  (5)  Abbott,  C.  J.,  enumerated  the  different 
kinds  of  things  which  might  become  objects  of  a 
patent,  and  observed,  that  "  the  word  manufac- 
ture MAY,  PERHAPS,  cxtcud  to  a  new  process  to 
be  carried  on  by  known  implements,  or  elements 
acting  upon  known  substances,  and  ultimately 
producing  some  other  known  substance;  but 
producing  it  in  a  cheaper  and  more  expeditious 

{q)  Ante»  74. 

(r)  2  Hen.  Bla.  470.     Dav.  Pat.  Cas.  172. 

(«)  The  King  v.  Wheeler,  2  Barn.  &  Aid.  349. 
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manner^  or  of  a  better  and  more  useful  kind." 
And  afterwards  he  added,  '^  Supposing  a  new 
proeesB  to  be  a  lawful  subject  of  a  patent,  the 
patentee  may  represent  himself  to  be  the  in- 
Feator  of  a  new  process,  in  which  it  should  seem 
that  the  word  '  method '  may  properly  be  used  as 
syncMiymous  with  process^ 

The  doctrine  of  Eyre,  C.  J.,  had  long  been 
doQbted ;  and  the  manner  in  which  Abbott,  C.  J., 
expresses  himself,  confirms  that  doubt,  but  im* 
poses  the  duty  of  giving  the  point  a  full  inves- 
tigation. It  is  conceived  that  such  a  device, 
method,  or  process,  cannot  be  a  manufacture 
within  the  meaning  of  the  statute  of  James, 
because  it  ia  destitute  of  one  of  the  qualities  ab- 
solutely necessary  to  be  found  in  a  riew  manu- 
facture^ or  subject  proper  for  a  patent, — mate- 
riality. The  description  given  by  that  very 
learned  j  udge.  Eyre,  C.  J.,  is  not  of  any  thing 
that  can  be  made.  There  is  nothing  corporeal, 
—nothing  tangible, — nothing  that  can  be  bought 
or  sold ;  no  instrument  by  which  the  supposed 
benefit  is  produced,  and  which  might,  as  an 
article  of  trade,  be  purchased  and  used  by 
another  person,  {t) 

(l)  Ante,  36 ;  and  see  BouUon  v.  BuU,  2  Hen.  Bla.  486. 
Buller,  J. — This  brings  ns  to  the  trae  foundation  of  all  patents, 
which  most  be  the  manufacture  itself;  and  so  says  the  statute 
21  Jac.  I.  c.  3*  All  monopolies,  except  those  which  are  al- 
lowed by  that  statute,  are  declared  to  be  illegal  and  void :  they 
were  so  at  common  law ;  and  the  sixth  section  excepts  only 
those  of  the  sole  working  or  making  any  manner  of  new 
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When  an  invention  is  not  of  a  thing  made,  it 
can  only  be  known,  by  being  taught  by  the  in- 
ventor himself,  or  by  being  learnt  from  expert-- 
ments  made  on  the  faith  of  the  description  given 
of  it  in  the  specification.  With  that  assistance, 
however  well  the  method  or  process  may  be  set 
forth,  some  time  and  experience  must  necessarily 
be  required  before  a  person  can  make  use  of  the 
invention  so  beneficially  as  the  discoverer.  But 
the  public  are  not  bound  to  make  experiments,  (u) 
and  therefore  it  seems  reasonable  to  infer  that  a 
mere  process  or  methed  cannot  be  the  subject  of 
a  patent. 

But,  supposing  it  possible  that  a  new  method 
of  operating  with  the  hands  or  a  new  process  to 
be  carried  on  by  known  implements  or  elements, 
might  be  so  described  as  to  be,  by  bare  inspection, 
made  as  beneficial  to  the  public  as  to  the  disco* 
verer;  that  neither  time  nor  labour,  skill  nor 
experience,  are  required  to  put  it  in  practice: 
still  it  is  not  a  substance  or  thing  made  by  the 
hands  of  man,  it  is  not  vendible;  which,  it  has 
been  shewn,  is  an  inherent  primary  quality  of 
a  new  manufacture,  (v) 

manufiEicture ;  and  whether  the  manufacture  he  with  or  with- 
out principle,  produced  by  accident  or  by  art,  is  immaterial. 
Unless  this  patent  can  be  supported  for  the  manu&cture,  it 
cannot  be  supported  at  all.  I  am  of  opinion  that  the  patent 
is  granted  for  the  manufacture,  and  I  agree  with  my  brother 
Adair  that  verbal  criticisms  ought  not  to  avail,  but  that  jmn- 
ciple  in  the  patent,  and  engine  in  the  act  of  Parliament,  mean, 
and  are,  the  same  thing. 

(u)  2  Hen.  Bla.  484.  (jo)  Ante,  52. 
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To  permit  a  new  method  to  be  a  manufacture 
within  the  meaning  of  the  statute  of  James  would 
be  to  establish  the  rule  that  if  a  man  could  make 
a  double  use  of  a  thing  known  before,  he  might 
have  a  patent  for  it ;  a  doctrine  of  which  directly 
the  reverse  was  laid  down  by  BuUer,  J.,  and  not 
disputed,  (to) 

The  advantages  of  a  method  or  process,  in 
truth,  arise  from  the  skill  with  which  it  is  per- 
formed. Suppose,  for  instance,  that  one  person 
can  with  a  certain  machine  produce  a  particular 
article  of  dress  of  a  certain  quality ;  and,  another, 
with  the  same  machine,  by  using  it  in  a  different 
manner,  can  make  the  same  article  in  half  the 
time,  and  reduce  it  to  half  the  price ;  however 
new  and  ingenious  this  method  may  be,  still  it  is 
nothing  substantial  or  corporeal,  (x)  But  sup- 
pose, that  in  tkus  using  the  machine  some  op- 
patently  inconsiderable  alteration  is  made,  that 
would  be  sufficient  to  support  a  patent ;  (y)  and  it 
is,  indeed,  difficult  to  imagine  that  any  beneficial 
effect  could  be  produced  witliout  some  material 
alteration  in  the  instrument  itself;  and  then,  why 
not  oblige  the  inventor  to  take  out  a  patent  for 
the  improvement  ? 

It  is  expressly  enacted  in  the  statute  of  the  21 
James  L,  that  the  new  manufacture  must  not 
be  "  hurtful  to  trade^  nor  generally  inconvenient.** 
To  monopolize  such  methods  as  above  enume- 

(w)  In  BouUon  v.  BuU,  2  Hen.  Bla.  4S6 :  and  see  Manton 
r.  Manionf  Dav.  Pat.  Cas.  344. 
(x)  Ante,  36.  (y)  Ante,  54. 
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rated  appears  to  be  particularly  hurtfal  to  trade. 
In  every  branch  of  it  there  are  workmen  who  use 
the  machines  employed  in  their  respective  trades 
more  skilfully  than  their  fellows.  This  superior 
skill  may  be  in  consequence  of  a  particular  me- 
thod of  applying  their  implements.  But  it  would 
be  carrying  the  doctrine  to  a  great  length  to 
decide  that  the  workmen  are  entitled  to  patents 
for  their  respective  methods  of  working* 

And  further,  every  master  is  bound  to  teach 
his  apprentice  the  best  way  or  means  within  his 
knowledge  of  following  his  trade.  If,  therefore, 
a  master  obtained  a  patent  for  fourteen  years  for 
a  particular  method  of  operating  vntk  known 
instruments  J  to  produce  a  known  article  in  less 
time  than  usual,  or  of  making  it  better  and  more 
useful,  such  apprentice  would  not  be  allowed  to 
exercise  his  hands  in  the  most  skilful  manner  he 
was  able  until  several  years  after  he  had  com- 
menced business  for  himself.  Such  a  patent 
would,  indeed,  be  "generally  inconvenient." 
There  would  be  a  monopoly  in  every  handicraft 
trade ;  one  person  only  in  each  calling  would  be 
allowed  to  work  in  the  most  skilful  manner. 

For  these  reasons, — that  Dr.  Hartley's  case  is 
the  only  one  in  support  of  the  doctrine,  and  he 
did  not  first  make  iron,  nor  first  discover  the 
efiect  of  iron  on  fire,  so  that  he  was  not  the 
inventor  of  any  substance  or  instrument^ — that 
method  does  not  possess  the  qualities  which  have 
been  shewn  to  be  inherent  in  the  subjects  of  pa- 
tents, and  can  be  known  only  by  making  experi- 
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ments,  and  that  it  is  inconvenient  to  the  public, 
particularly  to  masters  and  apprentices,  that 
methods  should  be  monopolized ;  it  might  per- 
haps, be  fairly  inferred  that  a  method  or  process 
is  not  a  new  manufacture  within  the  meaning  of 
the  statute  of  monopolies.  The  same  inference 
will  hereafter  be  made  from  the  cases,  which 
shew  that  a  patent  for  a  method  may  be  obtained 
and  supported,  provided  the  subject  of  it  be  some 
material  tangible  substance,  {z) 

Though  an  attempt  has  been  made  to  prove,  3.  Patent  for 
that  neither  a  philosophical  principle  nor  a  mere  subject  is  some- 

^1      .  ,  1*1^         thing  material. 

method  or  process  can  be  monopohzed,  yet  a 
principle,  method,  or  process,  when  it  is  con- 
nected with  corporeal  substances,  and  when  it  is 
carried  into  effect  by  tangible  means^  may  be  the 
subject  of  a  patent,  (a)  Such  is  the  technical 
use  that  has  for  a  long  time  been  made  of  the 
word  "  method  "  in  patents,  that  it  is  quite  com- 
mon for  inventors  to  ask  for  a  patent  for  a  method 
of  doing  something,  and  then  to  set  forth  a  de- 
scription of  some  new  substance  or  machine.  It 
is  a  convenient  way  to  avoid  giving  a  title  to  the 
invention.  And  therefore,  it  is  now  clearly 
established,  that  if  the  patentee  claim  a  method, 
and  yet  in  the  specification  describe  some  tangi- 
ble matter,  the  grant  is  valid.  In  other  words, 
though  the  patent  is  for  something  called  a 
method,  yet  the  real  subject  of  the  grant  is  either 

(z)  Post. 

(a)  2  Hen.  Bla.  463.     8  T.  R.  101.     2  Barn.  &  Aid.  350. 
See  Erans's  Statutes,  607. 
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a  substance,  machine,  improvement,  or  combina* 
tion. 
Waiff  patent,  Thls  Hile  rests  for  support  upon  the  celebrated 
case  respecting  Watt's  steam  engine.  The  patent 
was  granted  for  a  *'  new  method  '*  of  lessening  the 
consumption  of  steam  and  fuel  in  fire-engines ; 
thus  using  the  old  one  with  some  alterations 
in  a  more  beneficial  manner  than  was  before 
known. 

The  specification  stated  that  the  method  was 
founded  on  certain  principles ;  and  described  the 
mode  of  applying  those  principles  to  the  pur- 
poses of  the  invention,  which  was  efiected  by 
certain  additions  to  the  old  engine.  The  novelty 
consisted  in  keeping  the  steam  vessel  as  hot  as 
the  steam  that  entered  it ;  first,  by  inclosing  it 
in  a  case  of  wood,  or  any  other  materials  that 
transmit  heat  slowly ;  secondly,  by  surrounding 
it  with  steam  or  other  heated  bodies  ;  and  thirdly, 
by  suffering  neither  water  nor  any  other  substance 
colder  than  the  steam,  to  enter  or  touch  it  dur- 
ing the  time  of  working.  The  condensation  of 
the  steam  was  produced  in  vessels  distinct  from 
the  steam-vessel.  This  was  entirely  new,  as  in 
the  old  steam  or  fire-engines  water  was  admitted 
into  the  cylinder  or  steam-vessel  to  condense  the 
vapour.  The  remainder  of  the  specification  was 
merely  speculative,  and  had  not  been  carried  into 
practice. 

The  manner  of  making  these  alterations  was 
not  set  forth.  An  Act  of  Parliament  reciting 
the  patent  to  have  been  granted  for  making  and 
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vending  certain  engines  invented  by  Watt,  ex- 
tended to  him  for  a  longer  term  than  fourteen 
years  the  privilege  of  making,  constructing,  and 
selling  the  said  engines. 

In  the  Common  Pleas  no  decision  took  place, 
although  it  was  twice  before  the  Court.  In  the 
first  instance,  the  judges  were  equally  divided  in 
opinion,  and  at  the  second  time  they  confirmed 
the  grant,  upon  an  understanding  that  it  should 
be  carried  on  error  into  the  King's  Bench,  for 
the  opinion  of  the  judges  of  that  Court. 

So  much  doubt  having  existed,  and  so  much 
discussion  having  taken  place  on  this  topic,  it 
may  be  useful  to  extract  a  few  sentences  from  the 
opinions  of  the  learned  judges,  who  expressed 
their  sentiments  on  the  validity  of  Watt's  patent: 
and  to  state  the  judgments  more  at  length  in  the 
notes. 

Eyre,  C.  J.,  supported  the  grant,  because  he 
thought  that  a  principle  might  be  the  subject  of 
a  patent,  (b) 

Rooke,  J.  (c)  What  does  method  mean,  but 
mode  or  manner  of  effecting  ?  what  method  can 
there  be  of  saving  steam  or  fuel  in  engines,  but 
by  some  variation  in  the  construction  of  them  ? 
A  new  invented  method  therefore,  conveys,  to 
my  understanding,  the  idea  of  a  new  mode  of 
construction. 

Kenyon,  C.  J.  (rf)     The  principal  objection 

(6)  2  Hen.  Bla.  492.  (c)  2  Hen.  Bla.  478. 

(rf)  8  T.  R  98. 
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made  to  this  patent  by  the  plaintiffs  in  error,  is 
that  it  is  a  patent  for  a  philosophical  principle 
only,  neither  organized,  nor  capable  of  being 
organized  ;  and  if  the  objection  were  well  founded 
in  fact,  it  would  be  decisive,  but  I  do  not  think 
it  is  so.  No  technical  words  are  necessary  to 
explain  the  subject  of  a  patent.  By  comparing 
the  patent  and  the  manufacture  together,  it 
evidently  appears  that  the  patentee  claims  a 
monopoly  for  an  engine  or  machine  composed 
of  material  parts,  which  is  to  produce  the  effect 
described  ;  and  that  the  mode  of  producing  this 
is  so  described  as  to  enable  mechanics  to  pro- 
duce it. 

Ashhurst,  J.,  was  of  the  same  opinion. 

Grose,  J.  (0     I  clo  not  consider  it  as  a  patent 

(e)  Homblower  v.  Baulton,  8  T.  R.  103.  Taking  it,  how- 
ever, as  a  patent  for  an  engine,  it  is  objected  that  the  thing 
was  made  before,  and  that  the  patent  should  have  been  for  the 
addition  only,  and  not  for  the  whole  engine :  but  I  do  not  con- 
sider it  as  a  patent  for  the  whole  engine,  but  only  for  the 
addition  to  or  improvement  of  the  old  engine.  The  method  is 
disclosed  in  the  specification,  and  it  is  by  the  adoption  of  what 
is  there  disclosed,  and  by  managing  it  in  the  way  described. 

The  patent,  therefore,  is  only  for  that  additional  improve- 
ment as  described  in  the  specification.  It  signifies  nothing 
whether  the  patent  be  for  the  engine  so  made,  or  for  the 
method  of  making  it,  if  that  method  be  sufficiently  described 
in  the  specification. 

I  incline  to  think  that  a  patent  cannot  be  granted  for  a 
mere  principle :  but  T  think  that,  although  in  words,  the  pri- 
vilege is  to  exercise  a  method  of  making  or  doing  any  thing ; 
yet  if  that  thing  is  to  be  made  or  done  by  a  manufacture,  and 
the  mode  of  making  that  manufacture  is  described,  it  then 
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for  the  old  engine,  but  only  for  an  addition  to, 
or  improvement  of  the  old  engine. 
Lawrence,  J.  (/)     The  word  "  engine  "  may 

beoomn  in  efiect,  by  whatever  name  it  may  be  called,  not  a 
patent  fat  a  mere  prindide,  but  for  a  mannfiusture,  for  the 
thing  so  made,  and  not  merely  for  the  principle  upon  which 
it  is  made. 

(/)  8  T.  R.  106.  I  should  feel  great  difficulty  in  deciding 
that  a  principle  might  be  the  subject  of  a  patent.  In  order 
to  see  iHiat  the  inTenfion  was,  it  is  necessary  to  refer  to  the 
specificalion.  "  Engine"  and  "  method"  mean  the  same  thing, 
and  may  be  the  subject  of  a  patent.  "  Method,"  properly 
speaking,  is  only  placing  several  things  and  performing  several 
operations  in  the  most  convenient  oider ;  but  it  may  signify  a 
contrivance  or  device.  So  may  an  engine,  and  therefore  I 
think  it  may  answer  the  word  method.  So  principle  may 
mean  a  mere  elementary  truth ;  but  it  may  also  mean  con* 
stitoent  parts.  The  clause  is  not  for  an  improvement  to  a  fire 
engine  for  any  particular  purpose,  but  generally  to  an  invention 
for  lessening  the  consumption  of  steam,  applicable  to  all  fire 
engines  for  whatever  purpose  they  may  be  used,  and  whatever 
may  be  their  construction,  by  an  alteration  of,  and  addition  to, 
parts  which  are  common  to  all,  and  upon  which  their  powers 
of  woridng  depend. 

In  the  argument,  the  engine,  to  diminish  the  consumption 
of  steam  was  confoxmded  with  that  which  it  was  intended  to 
improve.  Some  difficulties  in  the  case  have  arisen  from  con- 
sidering the  word  engine  in  its  popular  sense  ;  namely,  some 
mechanical  contrivance  to  effect  that  to  which  human  strength 
without  sndi  assistance  is  unequal.  Bat  it  may  also  signify 
denoe ;  and  that  Watt  meant  to  use  it  in  that  sense,  and  that 
the  li^islature  so  understood  it,  is  evident  from  the  word 
*'  engine"  and  ^'  method"  being  used  as  controvertible  terms. 
Now  there  is  no  doubt  but  that,  for  such  a  contrivance,  a 
patent  may  be  granted  as  well  as  for  a  more  complicated 
machine ;  it  equally  falls  within  the  description  of  a  "  manu- 
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signify  device^  and  that  Watt  meant  to  use  it  in 
that  sense,  and  the  legislature  so  understood  iU 
is  evident  from  the  words  "  engine  "  and  "  me- 
thod "  being  used  as  controvertible  terms. 

On  the  other  hand,  Heath,  J.,  (g)  observed. 
No  doubt  the  inventor  might  have  had  a  patent 
for  his  machinery  J  but  could  not  have  one  for  a 
method. 

facture/*  and  unless  such  devices  did  fisdl  within  that  descrip* 
tion,  no  addition  or  improvement  could  be  the  subject  of  a 
patent. 

{g)  BouUan  v.  Bull,  2  Hen.  Bla.  481.  The  question  is, 
inasmuch  as  this  invention  is  to  be  put  into  practice  by  means 
of  machinery,  whether  the  patent  ought  not  to  have  been  for 
one  or  more  machines ;  the  method  is  a  principle  reduced  to 
practice,  it  is  in  the  present  instance  the  general  application 
of  a  principle  to  an  old  machine.  No  doubt  that  the  patentee 
might  have  had  a  patent  for  his  machinery.  If  there  may  be 
two  different  species  of  patents,  the  one  for  an  application  of  a 
principle  to  an  old  machine,  and  the  other  for  a  specific  ma- 
chine,  one  must  be  good  and  the  other  bad ;  that  which  is 
the  subject  of  a  patent  ought  to  be  specified,  and  it  ought  to 
be  that  which  is  vendible,  otherwise  it  cannot  be  a  manu£sc- 
ture.  Another  objection  may  be  urged  against  the  patent, 
upon  the  application  of  the  principle  to  an  old  machine,  which 
is,  that  whatever  machinery  may  be  hereafter  invented, 
would  be  an  infringement  of  the  patent  if  it  be  founded  on 
the  same  principle.  If  this  were  so,  it  would  reverse  the 
clearest  positions  of  law  respecting  patents  for  machineiv,  by 
which  it  has  been  holden  that  the  organization  of  a  machine 
may  be  the  subject  of  a  patent,  but  the  principles  cannot. 
If  a  patent  were  obtained  for  a  principle,  the  oiganizadon 
would  be  of  no  consequence ;  the  patent  for  the  application 
of  a  principle  must  be  as  bad  as  the  patent,  for  the  principle 
itself. 
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And  Bailer,  J.,  (A)  said,  I  consider  the  patent 
as  granted  for  the  whole  engine  instead  of  an 
improvement ;  and  void  for  requiring  too  much. 

Hence  it  appears,  that,  of  the  very  learned 
judges  who  delivered  their  opinions  upon  Watt's 
patent  for  "  A  method  of  lessening  the  consump- 
tion of  fuel  in  the  steam-engine,"  and  his  speci- 
fication, in  which  were  described  the  alterations 
and  additions  of  machinery  to  be  made  in  that 
engine  to  produce  the  intended  effect,  six  held 
that  it  was  good,  and  two  thought  that  it  was  void. 

Among  the  six  learned  judges  who  thought 
that  this  patent  was  valid,  five  conceived,  that  if 
it  were  doubtful  whether  a  patent  could  be  granted 
for  a  method^  yet,  technical  words  placed  aside, 
this  one  was  in  reality,  for  a  substantial  hnprove- 
ment  in  the  steam-engine,  although  it  was  called 
a  method,  and  that  it  ought  therefore  to  be  sup- 
ported; whilst  the  other  judge.  Eyre,  C.  J., 
thought  that  a  principle  or  method,  if  reduced 
to  practice,  might  of  itself,  be  the  subject  of  a 

(k)  2  Hen.  Bla*  488.  We  are  not  told  wherein  the  inven- 
tion oonsists,  whether  there  he  an  addition  to  the  old  machine, 
or  whether  it  he  only  in  the  application  of  the  old  parts  of 
the  machine,  or  in  what  is  called  at  the  har  the  principle 
onlj,  or  in  what  that  principle  consists.  There  is  nothing 
new  in  the  engine.  I  consider  this  patent  as  granted  for  the 
whole  engine.  The  fire  engine  was  known  hefore ;  and, 
Uumgh  the  patentee's  invention  consisted  only  of  an  improve- 
ment of  the  old  machine,  he  has  taken  the  patent  for  the 
whole  machine,  and  not  for  the  improvement  alone.  A  patent 
br  an  addition  is  good :  but  then  it  must  he  for  the  addition 
only,  and  not  for  the  old  machine  too. 
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patent.  And  it  may  be  collected  from  the  ex- 
pressions of  the  two  learned  judges  who  thought 
the  patent  void^  that  it  was  their  opinion  that 
the  invention  was  a  substantial  improvement,  and 
would  have  supported  a  patent  for  an  improve- 
ment ;  but,  that  inasmuch,  as  the  patentee  claimed 
a  method,  and  in  the  specification  described  an 
improved  engine ;  the  latter  did  not  support  the 
former,  and  therefore,  that  the  grant  was  invalid. 

From  these  opinions,  it  is  submitted  that  a 
method  as  such  cannot  be  the  subject  of  a  patent; 
that  when  an  inventor  obtains  a  patent  for  a  new 
method,  if  he  does  not  give  to  the  world  some 
new  and  useful  substance  or  machine,  something 
material  and  tangible,  the  grant  is  invalid. 

Upon  this  point,  therefore,  the  law  seems  to 
be,  that  the  terms,  mode,  manner,  method,  prtn- 
ciple,  process,  &c.,  are  to  be  considered  as  synony- 
mous. And  that  a  patent  for  a  method  is  only 
good,  when  in  the  specification  there  is  something 
of  a  corporeal  and  substantial  nature  properly 
described. 

It  is  to  be  lamented  that  Mr.  Watt  did  not 
take  out  his  patent  for  an  improvement  of  the 
steam-engine,  as  Duller,  J.  and  Heath,  J.  thought 
that  he  ought  to  have  done.  Much  discussion 
would  then  have  been  prevented,  and  the  ano- 
maly that  a  method  under  any  circumstances 
could  be  the  subject  of  a  patent,  would,  in  all 
probability,  have  never  been  introduced. 

The  judges  who  finally  decided  this  case  felt 
that  Mr.  Watt  deserved  to  have  the  full  benefit 
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of  his  inventioii,  and  were,  therefore,  perhaps, 
inclined  to  think  favourably  of  his  8peci6cation  ; 
and  at  last,  it  was  declared  to  be  a  valid  patent, 
because  the  invention,  though  caUed  a  method, 
was,  in  kci,  something  substantial  and  very  bene- 
ficial to  the  public. 

The  circumstance,  that  the  validity  of  that 
grant  was  questioned,  when  this  part  of  the  law 
bad  not  been  much  investigated,  accounts  for  the 
contrariety  of  opinions  expressed  upon  it.  Lest 
SQch  a  patent  or  specification  should  not  be  able 
saccessfttUy  to  bear  the  test  of  a  legal  inquiry, 
an  mventor  under  similar  circumstances,  liad 
much  better  take  out  his  patent  for  an  improve- 
ment. 

The  opinions  of  the  Court  of  Exchequer,  in 
Mister  v.  Wells  (t)  are  important  on  this  point, 
although  the  merits  of  that  patent  were  afterwards 
decided  in  Mmler  v.  Mower,  (j) 

Lord  Lyndhurst  said, — Every  invention  of  a 
machine,  necessarily  includes  the  application  of 
some  principle,  and  in  this  instance,  the  applica- 
tion of  the  principle  of  a  lever  to  the  back  and 
seat  of  a  chair,  is  the  machine,  the  invention  of 
which  is  claimed  by  the  plaintiff.  He  has  not 
summed  up  the  extent  of  his  invention,  so  as  to 
include  in  it  the  principle  of  the  lever,  but  merely 
the  invention  of  applying  it,  in  the  manner  spe- 
cified. The  claim  is  not  leverage  only,  but  self- 
adjusting  leverage ;  nor  that  only,  but  the  appli- 

(0  5  Tyr.  163.  0)  «  A.  &  E.  735. 
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cation  of  it  in  the  manner  described.  He  says, 
^*  I  claim  the  application  of  a  self-adjusting  lever- 
age, applied  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counter- 
balance to  the  pressure  against  the  back  of  such 
chair,  as  above  described."  That  back  and  seat 
are  so  placed  and  contrived  that  the  pressure  on 
the  back  is  varied  and  counterbalanced  by  that 
on  the  seat.  Any  machine  applying  a  self-ad- 
justing lever  to  the  back  and  seat  of  a  chair,  by 
which  the  effect  of  one  counterbalancing  the  other 
is  produced,  would  be  an  infringement  of  this 
patent :  for  the  claim  is  for  a  self-adjusting  lever, 
as  applied  to  the  back  and  seat  of  a  chair,  in 
whatever  shape  or  form  it  may  be  made.  Mr.  B. 
Parke  said, — What  is  claimed  as  an  invention  is 
not  the  principle  of  the  lever,  but  merely  the 
mechanical  contrivance  by  which  the  principle  is 
combined  with,  and  made  applicable  to,  the  con- 
struction of  a  chair  adjusting  itself  in  a  manner 
regulated  by  the  mere  act  of  sitting  in  it.  The 
plaintiff  only  claims  the  combination,  and  that  is 
admitted  to  be  new.  (A) 

VI.    A   CHEMICAL   DISCOVERT. 

The  discoveries  in  chemistry  have  of  late  been 
so  numerous,  and  are  become  so  important  to 
the  community,  by  the  assistance  which  is  derived 
from  them  in  the  improvement  of  many  articles 
of  trade,  that  it  is  the  opinion  of  many  persons, 

(k)  MifOer  v.  fVeUs  and  Another,  5  T^rrwjutt's  Rep.  165. 
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that  if  methods  or  processes  in  general  cannot 
be  the  subjects  of  patents,  yet  a  chemical  process 
ought  to  be  considered  as  a  new  manufacture 
within  the  meaning  of  the  statute  of  21  James. 
It  is  upon  that  account  that  they  have  been 
placed  in  a  division  by  themselves.  If  distinct 
rules  should  ever  be  laid  down,  by  which  en- 
couragement might  be  held  ouf  to  ingenious  men 
to  make  experiments  in  this  branch  of  science ; 
care  at  the  same  time  must  be  taken  that  sup- 
port and  importance  are  not  given  to  mere 
cariosities. 
However,  as  the  law  now  stands,  a  chemcal  P»^nt 

..II..  i«        mediciDes. 

discovery  {I)  comes  within  the  description  of  a 
manufacture  only  when  it  gives  to  the  community 
some  substance,  (m)  or  compound  article,  new  and 
unused^  x>endxble  and  benefictal.  (n)  Of  this  de- 
scription are  medicines,  a  fruitful  source  of  pa- 
tents. They  partake  of  the  nature  of  a  substance, 
and  also  of  that  of  a  combination^  or  a  compound 
of  ingredients. 

It  is  no  available  objection  to  a  patent  for  a 
medicine,  that  the  properties  of  the  several  drugs 
of  which  the  subject  is  composed  were  already 

(Q  The  patents  of  this  description  which  have  come  before 
the  Conits,  are  in  the  cases  of  Turner  y.  Winter,  1  T.  R.  602  ; 
Kkg  ▼.  Wheeler,  2  Barn.  &  Aid.  345  ;  HiU  v.  Thomfstm^ 
2  B.  Moore,  424.  The  latter  case  at  Nisi  Prius,  in  1  Holt,  686 ; 
and  in  Equity,  8  Meriv.  622,  &c.,  neither  of  which  patents 
ootdd  successfully  bear  a  legal  inquiry. 

(n)  Heath,  J.  2  Hen.  Bla.  481,  482 ;  and  by  Buller,  J., 
id.  487.  (»)  Ante,  37. 
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known,  if  the  grant  be  for  the  ^ecified  compound^ 
and  not  for  the  articles  or  ingredients  of  which 
the  mixture  is  made. 

On  the  other  hand,  authorities  are  not  wanted 
to  shew  that  the  mere  process  of  a  chemical 
discovery  is  a  new  manufacture.  Mr.  Justice 
Dallas,  in  delivering  the  opinion  of  the  Court 
on  Hill's  patent  (o)  for  "  The  invention  of  certain 
Improvements  in  the  smelting  and  working  of 
Iron,"  said,  ^'  It  has  not  been  contended  that  it 
is  a  patent  introducing  into  use  any  one  of  the 
articles  mentioned  therein,  as  singly  and  sepa* 
rately  taken ;  nor  could  it  be  so  contended,  for 
the  patent  itself  shews  the  contrary ;  and  if  it  had 
been  a  patent  of  such  a  description,  it  would  have 
been  impossible  to  support  it,  for  slaga,  as  well 
as  mine  rubbish  and  lime,  had  undoubtedly  been 
made  use  of  before  it  was  passed.  But  it  is  said, 
it  is  a  patent  for  combinations  and  proportions, 
producing  an  effect  altogether  new,  by  a  made 
and  processj  or  series  of  processes,  unknown  be- 
fore, or  to  adopt  the  language  made  use  of  at  the 
bar,  it  is  a  patent  for  a  cambinaiion  of  processes 
altogether  new,  leading  to  one  end.''  From 
whence  it  might  be  inferred,  that  a  chemical  pro- 
cess may  be  the  subject  of  a  patent. 

Referring  the  reader  to  the  authorities  quoted, 
and  the  arguments  urged  in  a  former  part  of  this 
work,  to  shew  that  a  method  or  process  in  general 
is  not  a  new  manufacture,  I  shall  merely  observe 

(o)  HiU  V.  Thompson,  2  B.  Moore,  446,  ante. 
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that  if  a  new  substance  is  really  produced,  by  the 
chemical  process,  the  grant,  by  the  same  reason- 
ing that  a  method  may  be  claimed  when  the 
object  is  a  machine,  will  be  valid,  {p) 

There  should  be  a  body  of  laws  framed  express- 
ly for  discoveries  in  chemistry,  because  the  rules 
which  apply  to  the  inventor  of  a  machine,  do  not 
adapt  themselves  readily  to  the  discoverer  of  a 
chemical  truth. 

VII.    A    FOREIGN    INVEMTION. 

The  liberality  of  the  Courts  of  English  Juris- 
prudence soon  gave  to  the  words  '^  New  Manu- 
factures," a  signification  so  extensive  and  general, 
that,  in  the  oldest  case  in  our  reports  it  was  de- 
cided, that  a  patent  might  be  granted  for  a  new 
manufacture  which  was  ^*  new  in  this  reaJm^** 
although  it  was  originally  invented  abroad,  (q) 

The  fordgn  article^  if  it  have  the  requisite 
qualities  (r)  whai  published  in  this  kingdom, 
may,  to  become  a  new  manufacture  within  the 
meaning  of  the  statute  of  James,  belong  to  any 
one  of  the  classes  of  subjects  for  patents  above 
enumerated,  (s) 

From  the  decision  in  Edgeherry  v.  Stephens 
it  might  be  inferred,  that  if  an  Englishman  pub- 
lish an  invention  whilst  abroad,  he  is  nevertheless 


(/»)  Ante,  96. 

(f)  Edgeberry  ▼.  Stephens^  2  Salk.  477. 

(r)  Ante,  37.  (s)  Ante,  31. 
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entitled  to  a  patent  for  it,  if  he  apply  for  one 
before  it  is  known  in  this  country. 

This  construction  of  the  statute  has  been  of 
the  greatest  benefit  to  commerce  by  thus  na- 
turalizing the  inventions  of  other  nations.  And 
indeed  without  such  a  rule  patentees  would, 
upon  almost  every  trial  for  infringements,  be 
met  with  evidence  that  the  manufactures  or  parts 
of  them  were  not  new,  because  they  were  known 
in  some  distant  country. 


General 
observations 
on  new 
manufactures. 


Though  a  new  manufacture  has  really  been 
invented,  the  benefits  arising  from  it  will  be  lost 
to  the  inventor,  if  the  patent  is  not  rightly  taken 
out.  Yet  it  is  often  very  difficult  to  know  under 
which  of  the  divisions  of  .this  Chapter  inventions 
ought  to  be  arranged. 

When  the  effect  is  some  new  substance  or 
composition  of  things,  the  patent  ought  to  be 
taken  out  for  the  new  substance  or  composition 
without  regard  to  the  mechanism  or  process  by 
which  it  has  been  accomplished  ;  which,  though 
perhaps  also  new,  can  only  be  useful  as  pro- 
ducing the  new  substance. 

When  the  thing  discovered  is  no  particular 
substance,  but  is  the  means  of  producing  one ; 
when  it  is  a  machine^  the  patent  can  only  be 
maintained  for  the  nfechanism.  But  whether  it 
is  best  in  the  case  of  improved  machinery  that 
the   patent  should   be   obtained  for  the  whole. 
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protesting  against  any  claim  to  the  old  parts,  or 
whether  it  would  be  taken  simply  for  the  im- 
provement, be  it  a  single  piece  or  combination,  is 
a  question  for  the  judgment  of  the  inventor. 

But  a  very  slight  combination  of  mechanical 
means,  which  form  an  instrument  that  is  new  and 
useful  will  support  a  patent 

It  matters  not  that  two  patents  profess  by  their 
titles  to  be  for  the  same  objects,  if  the  inventions 
are  really  different  in  their  nature,  and  in  the 
effects  they  produce.  Under  the  title  method^ 
patents  are  made  for  every  kind  of  new  manu- 
£icture  :  and  several  grants  are  often  obtained  at 
the  same  time  with  the  general  title  for  an  m- 
praoement  of  a  particular  article. 
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CHAP.  IV. 

OF   THE    SPECIFICATION. 

The  part  of  the  grant  most  important  to  the 
public,  and  with  which  the  inventor  is  more 
immediately  concerned,  is  the  specification — 
the  instrument  in  which  is  contained  the  descrip- 
tion of  the  new  manufacture  for  the  information 
of  the  public. 

The  rules  of  law  respecting  the  specification  of 
an  invention  will  lead  to  the  consideration  of 

I.  Its  nature  and  general  properties. 
II.  Its  connection  with  the  patent. 
III.  The  particular  description  of  each  hind  of 
manufacture. 

I.    THE   GENERAL    PROPERTIES   OF   A    SPECIFI* 

CATION. 

In  the  specification  (a)  the  invention  must  be 

(a)  King  ▼.  Arkwrightf  printed  case,  172.  Dav.  Pat.  Cas. 
106. 

Buller,  J. — Upon  this  point  it  is  clearly  settled,  that  a  man, 
to  entitle  himself  to  the  benefit  of  a  patent  for  a  monopoly, 
must  disclose  his  secret,  and  specify  his  invention,  in  such  a 
way,  that  others  may  be  taught  by  it  to  do  the  tlung  for 
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accurately  ascertained  y  and  particularly  described : 
it  mast  be  set  forth  in  the  most  minute  detail. 
The  disclosure  of  the  secret  is  considered  as  the 
frice  which  the  patentee  pays  for  this  limited 
monopoly ;  and  therefore  it  ought  to  be  full  and 
correct,  (for  the  benefits  thus  secured  to  him  are 
great  and  certain,)  in  order  that  the  subject  of 
bis  patent  may,  at  its  expiration,  be  well  known, 
and  that  the  public  may  reap  from  it  the  same 
advantages  as  have  accrued  to  him. 

The  courts  of  law  have  ever  looked  with  jea- 
lousy on  the  specification,  lest  the  bargain  be- 
tween the  public  and  the  inventor,  as  Lord  Eldon 
called  it,  should  be  too  much  in  &vour  of  the 

which  the  patent  is  granted ;  for  the  end  and  meaning  of  the 
specification  is  to  teach  the  public,  after  the  tenn  for  which 
tbe  patent  is  granted,  what  the  art  is ;  and  it  must  put  the 
public  in  possession  of  the  secret  in  as  ample  and  beneficial 
a  way  as  the  patentee  himself  uses  it.  This  I  take  to  be 
ckar  law,  as  far  as  it  respects  the  specification ;  for  the  patent 
is  the  reward  which,  under  an  act  of  Parliament,  is  held  out 
for  a  discovery ;  and  therefore,  unless  the  discovery  be  true 
and  £ur,  the  patent  is  void.  If  the  specification  in  any  part 
of  it  be  materiaUy  false  or  defective,  the  patent  is  against  law, 
>nd  cannot  be  supported. 

It  has  been  truly  said  by  the  counsel,  that  if  the  specification 
be  such  that  mechanical  men  of  common  understanding  can 
comprehend  it  to  make  a  machine  by  it,  it  is  sufficient :  but 
^en  it  must  be  such  that  mechanics  may  be  able  to  make  a 
machine  by  following  the  directions  of  the  specification  without 
any  new  inventions  or  additions  of  their  own.  The  question 
»,  whether,  upon  the  evidence  this  specification  comes  within 
vhat  I  have  stated  to  you  to  be  necessary  by  law  in  order  to 
support  it. 
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patentee;  {h)  and  hence  more  questions  have 
arisen  upon  it  in  the  courts  of  law  than  upon 
any  other  part  of  the  grant,  and  more  patents 
have  been  declared  void  on  this  than  on  any 
other  ground.  It  therefore  behoves  the  inventor 
to  be  very  circumspect. 

II.    THE    CONNECTION    OP   THE    PATENT   AND 

SPECIFICATION. 

The  patent  and  the  specification  have  always 
been  considered  as  connected  together,  and  de- 
pendent on  each  other  for  support.  The  one 
may  be  looked  at,  to  understand  the  other.  If 
the  specification  be  obscure,  the  patent  may  be 
referred  to  for  an  explanation ;  and  to  leam  what 
the  patent  is,  the  specification  may  be  read,  (c) 
Still,  however,  the  specification  must  contain 
within  itself  a  full  description  of  the  invention. 
When  taken  together  they  should  be  complete, 
and  afibrd  every  information  that  may  be  re- 
quired. 
The  title  of  The  patent  and  specification  are  linked  together 

by  the  title  given  to  the  invention  in  the  patent, 
and  the  description  of  it  set  forth  in  the  specifi- 
cation. 

The  specification  must  support  the  title  of  the 
patent  The  latter  should  not  indicate  one  thing, 
and  the  former  describe  another  as  the  subject  of 
the  grant :  because,  if  the  petitioner  had  repre- 

(6)  Dav.  Pat.  Cas.  434. 

(c)  8  T.  R.  95  ;  and  see  2  Hen.  Bla.  478. 


patent. 
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» 

sented  himself  as  the  inventor  of  the  matter  really 
discovered,  it  might  perhaps  be  well  known  that 
tfae  thing  was  of  no  utility,  or  was  in  common 
ase,  and  he  might  not  have  obtained  a  grant  as 
the  inventor,  (d)  And  therefore  a  patent  taken 
out  for  a  tapering  brush  was  not  supported  by  the 
specification  of  a  brush,  in  which  the  hairs  or 
bristles  were  made  of  unequal  lengths,  (e) 

This  doctrine,  with  respect  to  the  inventor  claiming  too 
claiming  too  much,  was  illustrated  by  Lord  Eldon,  title. 
who  observed, — *^  I  will  go  farther,  and  say  that 
not  only  must  the  invention  be  novel  and  useful, 
and  the  specification  intelligible,  but  also  that  the 
specification  must  not  attempt  to  cover  more 
than  that  which,  being  both  matter  of  actual  dis- 
covery, and  of  useful  discovery,  is  the  only  proper 
subject  for  the  protection  of  a  patent.  And  I  am 
compelled  to  add,  that  if  a  patentee  seek  by  his 
specification  any  more  than  he  is  strictly  entitled 
to,  his  patent  is  thereby  rendered  ineffectual, 
even  to  the  extent  to  which  he  would  be  other- 

(i)  Bex  V.  Wheeler,  2  Barn.  &  Aid.  350,  1. 
(e)  King  v.  Metedfe,  2  Stark.  N.  P.  C.  249.  The  patent 
was  for  the  manufacture  of  hair  brushes,  which  were  described 
to  be  tapering  brushes.  It  appeared  that  the  hair  or  bristles 
in  each  compartment  of  the  brush  varied  in  length  from  a 
quarter  of  an  inch  to  an  inch. 

EllenborDUgh,  C.  J. — Tapering  means  conveying  to  a  point ; 
soooiding  to  the  spedfieation,  the  bristles  would  be  of  unequal 
length ;  but  there  would  be  no  tapering,  no  conveying  to  a 
point — His  lordship  advised  the  jury  to  find  that  it  was  not 
a  tapering,  but  only  an  unequal  brush. — ^Verdict  for  the 
(jown. 
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wise  fairly  entitled."  (/)  As  if  there  be  a  patent 
for  a  machiAe,  and  for  an  improvement  upon  it, 
which  cannot  be  sustained  for  the  machine; 
although  the  improvement  is  new  and  useful,  yet 
the  grant  altogether  is  invalid  on  account  of  its 
attempting  to  cover  too  much,  {g) 

Indeed  the  title  of  the  patent  being  a  definition 
or  short  description  of  the  patent,  should  not  be 
very  extensive^  nor  yet  very  confined^  but  should 
be  commensurate  with  the  thing  invented,  and 
correctly  inform  the  public  of  the  exact  nature  of 
the  thing,  which  they  may  expect  to  find  de- 
scribed more  at  length  in  the  specification.  A 
patent  was,  therefore,  considered  as  taken  too  ex- 
tensively, and  consequently  void,  when,  a  new 
lamp  being  the  object,  the  title  indicated  that  the 
invention  was  an  improved  mode  of  lighting  cities, 
towns,  and  villages.  (A) 

(/)  HiU  y.  Thampion,  S  Taunt.  375.  3  Meriv.  629.  See 
S.  C.  in  2  B.  Moore,  454 ;  and  1  Holt,  N.  P.  C.  636.  Gibbs 
T.  Coie,  3  P.  Wms.  255. 

Ql)  George  v.  Beaumont  and  Others^  £q.  MSS« ;  and  see 
2  Hen.  Bla.  489. 

(h)  Cochrane  v.  Smethurat,  K.  B.  1  Stark.  205.  The  patent 
was  granted  lor  *'  A  method  or  methods  of  more  completely 
lighting  cities,  towns,  and  villages.*'  The  novelty  consisted 
in  an  improvement  of  Argand's  lamp,  in  which  the  flame  is 
placed  between  two  currents  of  air,  by  bringing  in  a  current 
of  atmospheric  air,  whilst  the  impure  air  escaped  by  means  of 
a  tube,  through  the  external  part  of  the  lamp,  which  conducts 
the  air  to  the  flame.  The  most  important  part  of  the  inven- 
tion, the  exclusion  of  the  foul  air  from  returning,  was  obtained 
by  the  non-absorbing  cover,  which  formed  what  was  called  the 
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And  another  patent,  which  was  for  a  new  or 
improved  method  of  dr3nng  and  preparing  malt^ 
was  considered  as  incorrectly  made,  and  not 
sustained  by  a  specification,  in  which  was  de- 
scribed a  method  for  heating,  &c.,  ready  made 
maU.(t) 

Uk  of  exclusion.  It  was  contended  by  defendant,  after  some 
technical  objections,  that  the  specification  was  larger  than  the 
patent,  because  it  alluded  to  ship  lights,  convoy  signals, 
tiwtttBea,  chnrdies,  &c.,  and  to  the  generaUiy  of  the  wordSf 
"or  otherwise  by  preserring  it  in  a  state  of  purity." 

Le  Blanc,  J.,  inquired  if  there  was  any  specification  of  the 
use  of  the  line  of  exclusion,  or  a  description  of  what  it  is. 

The  Attomey-G^eneral  contended,  that  Lord  Cochrane  had 
not  by  Us  patent  claimed  too  much,  although  he  might  hare 
inserted  too  much  in  his  specification. 

Le  Blanc,  J. — Under  the  general  terms  of  the  patent,  mn^ 
it  not  be  taken  with  re£erence  to  the  specification ;  atuL  if  the 
speeificaiion  is  too  large,  is  not  the  patent  so  too? 

The  Attorney- Genera]. — Bringing  in  a  current  of  pure 
atmospheric  air  is  not  new :  but  bringing  the  current  of 
stmospheric  air,  and  excluding  all  other  air,  is  new.  Le 
Bhnc,  J. — ^I  think  the  patent  cannot  be  supported :  it  is  in 
labstanoe  a  patent  for  an  improvement  in  street  lamps,  and 
should  have  been  so  taken.    Plaintiff  nonsuited. 

(0  King  v.  Wheeler,  2  Bam.  &  Aid.  350.  In  fact  the 
malt,  by  being  thus  exposed  to  a  great  degree  of  heat,  would 
colour  more  beer  than  it  otherwise  would  do.  But  such 
was  not  seated  to  be  the  object  of  the  patent. 

Abbott,  C.  J. — Upon  reading  the  patent  and  the  specifica- 
tbn,  it  appealed  to  me  that  the  proviso  had  not  been  com* 
I^ed  with. 

It  is  obviona,  that  if  the  patentee  had  not  invented  the 
matter  or  thing,  of  which  he  represents  himself  to  be  the  in- 
ventor, the  consideration  of  the  royal  grant  fails,  and  the  grant 
consequently  becomes  void ;  and  this  will  not  be  the  less  true 
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An  iiiventioii  for  giving  paper,  by  the  applica- 
tion of  a  certain  composition,  such  a  surface  as 
rendered  the  lines  of  copper  and  other  plate  print- 
ing more  clear  and  distinct,  may  properly  be 
described  in  the  title  of  a  patent  as  an  improve- 
ment  in  copper  and  other  plate  printing,  {h) 

A  patentee  summed  up  his  invention  thus : 
^'  My  invention  is  the  application  of  a  self-adjust- 
ing leverage  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counter- 
balance to  the  pressure  against  the  back  of  such 
chair  as  above  described  :"  the  Court  held  that 
the  patent  was  valid  ;  for,  without  assuming  to 
appropriate  the  principle  of  the  lever,  it  claimed 
the  invention  of  means  by  which  that  principle 
was  applied  to  a  chair  in  a  new  manner.  {I) 

Many  patents  appear  to  be  for  the  same  thing, 
a  circumstance  which  sometimes  puts  the  grants 
in  jeopardy.  It  is  better  to  prevent  all  objections 
to  the  title  that  the  patent  should  be  taken  out 

if  it  should  happen  that  the  patentee  has  invented  some  other 
thing,  of  which,  upon  a  due  representation  thereof,  he  might 
have  been  entitled  to  a  grant  of  the  exclusive  use. 

The  language  of  the  patent  may  be  explained  and  reduced 
to  a  certainty  by  the  specification :  but  the  patent  must  not 
represent  the  party  to  be  the  inventor  of  one  thing,  and  the 
specification  shew  him  to  be  inventor  of  another,  because  per- 
haps if  he  had  represented  himself  as  the  inventor  of  that  other, 
it  might  have  been  well  known  that  the  thing  was  of  no  use, 
or  was  in  common  use,  and  he  might  not  have  obtained  a  grant 
as  the  inventor  of  it. 

(k)  Stun  V.  De  la  Rue  and  Others,  5  RusselFs  Rep.  322. 

(0  MifUer  v.  Wells  and  Another,  5  Tyrwhitt's  Rep.  16S. 
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'or  those  parts  hy  name,  which  are  new  and  es«- 
sentially  different  from  any  prior  invention. 

And  moreover,  if  one  thing  be  mentioned  in 
the  patent  as  a  new  manufacture,  and  the  spe- 
cification describe  the  manner  of  making  another 
thing  quite  different^  although  the  patent  would 
be  good,  if  the  manufacture  claimed  had  been 
described,  or,  if  on  the  contrary,  the  subject  spe- 
cified had  been  claimed,  yet  for  this  incongruity^ 
and  becanse  the  patent  is  not  supported  by  the 
specification,  it  is  void.  Thus,  a  patent,  for  an 
invention  founded  on  a  principle  already  known, 
for  lifting  fuel  into  the  fire-grate  from  below  the 
grate,  in  the  specification  whereof  was  described 
a  new  apparatus,  was  held  to  be  bad  for  not 
claiming  the  new  instrument  as  the  thing  in-^ 
vented,  (m) 

The  rules  of  law  respecting  the  title  of  the 
patent  have  not  been  relaxed,  and  it  would  be 
imprudent,  under  any  change  in  the  system,  that 
they  should  be  much  altered. 

In  the  case  of  Bloxam  and  another,  assignees 
of  Fimrdrinier  and  another  v.  Ehee,  (n)  it  ap- 
peared that  a  patent  was  granted  to  Gamble  for 
a  machine  for  making  paper  in  single  sheets 
without  seam  or  joining  from  one  to  twelve  feet 
and  upwards  wide,  and  from  one  to  forty-five 

(m)  King  v.  Cutler,  1  Stark.  N.  P.  C.  354.     Ante,  38. 

(a)  6  Bam.  &  Cress.  169,  178.  It  has  been  the  happiness 
of  the  author  of  this  Treatise  to  assist,  as  a  member  of  Par- 
Hament,  in  obtaining  for  Messrs.  Fourdrinier  a  public  reward 
of  15,000/.  for  their  services,  a  reward  well  merited. 

I 
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feet  and  upwards  in  length,  the  method  of  making 
which  machine  had  been  communicated  to  him 
by  a  certain  foreigner,  with  whom  he  was  con- 
nected. 

The  description  in  the  specification,  shewed 
that  the  machine  invented,  was  so  constructed  as 
to  be  capable  of  producing  paper  of  one  definite 
width  onlyy  and  in  order  to  vary  the  width,  a 
new  machine  was  required. 

The  patent  was  declared  to  be  void,  and  the 
Chief  Justice  (Abbott)  said,  I  think  one  of  the 
objections  which  has  been  taken  in  this  case  is 
valid,  and  must  prevail ;  and  consequently,  it  is 
not  necessary  to  give  any  opinion  upon  the  others. 
By  the  patent,  it  appears  that  the  patentee  had 
represented  to  the  crown  that  he  was  in  possession 
of  a  machine  for  making  paper  in  single  sheets, 
without  seam  or  joining,  from  one  to  twelve  feet 
and  upwards  wide,  and  from  one  to  forty-five  feet 
and  upwards  in  length.  Upon  this  representa- 
tion the  patent  is  granted.  The  consideration  of 
the  grant  is  the  invention  of  a  machine  for  mak- 
ing paper  in  sheets  of  width  and  length,  varying 
within  the  limits  designated.  If  any  material 
part  of  the  representation  was  not  true,  the  con- 
sideration has  failed  in  part,  and  the  grant  is 
consequently  void,  and  a  defendant  in  an  action 
for  infringing  the  patent  has  a  right  to  say  that 
it  is  so.  Now,  I  think  it  impossible  to  say  that 
both  width  and  length  are  not  important  parts  of 
this  representation.  It  may  be  that  if  the  repre- 
sentation had  mentioned  length  only,  a  patent 


7^  Spec^oatian.  115 

would  have  been  granted  for  the  inyention,  which 
(in  its  improved  state  at  least)  is  eminently  use- 
fiil  in  a  very  important  manu&eturey  as  saving 
both  time  and  labour  in  a  very  considerable  de*- 
gree.  But  although  I  may  think  this  probable, 
I  am  not  at  liberty  to  pronounce  judicially  that 
it  would  have  been  so.  I  must,  therefore,  see 
whether  the  representation  was  true.  It  has  been 
contended,  in  support  of  the  patent,  that  the  re- 
cital does  not  import,  that  paper  of  different 
widths  was  to  be  made  by  one  and  the  same 
machine,  but  may  mean  only  that  the  width 
might  be  obtained  by  different  machines,  each 
adapted  and  constructed  to  the  extent  required. 
But  I  think  this  construction  of  the  recital  cannot 
be  allowed  ;  for  it  is  a  different  thing  whether  a 
manoiiEu^turer  must  supply  himself  with  several 
different  machines  or  with  one  only,  capable  alone 
of  accomplishing  all  the  purposes  to  be  obtained 
by  many.  And  if  the  width  is  not  to  be  considered 
as  material,  the  length  cannot  so  be  considered, 
and  then  the  representation  will  only  be  that  he 
has  invented  machines,  by  the  use  of  several  of 
which,  paper  of  various  widths  and  lengths  may 
be  made  without  seam  or  joining.  And  this  will 
be  at  variance  with  all  the  specifications,  which 
plainly  shew  that  whatever  was  done,  was  done 
by  one  and  the  same  machine.  Then  if  the  repre- 
sentation be,  (as  I  think  it  is,)  that  paper  of 
various  widths  may  be  obtained  by  one  and  the 
same  machine,  I  must  look  to  the  evidence  to  dis- 
cover whether  the  patentee  was  possessed  of  a 

i2 
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machine,  or  of  the  invention  of  a  machine,  ca- 
pable of  accomplishing  this  object.  And  unfor- 
tunately, the  evidence  shews  that  he  was  not.  I 
say  unfortunately,  because  it  is  to  be  lamented 
that  the  advantage  of  great  ingenuity,  labour, 
anxiety,  and  expense,  should  be  lost  to  those  who 
have  bestowed  them.  The  patentee  was  at  the 
time  possessed  of  one  machine,  and  one  only, 
and  this  adapted  to  one  degree  of  width,  and  one 
degree  only.  And  he  was  not  then  possessed  of 
any  method  by  which  different  degrees  of  width 
might  be  manufactured  by  that  machine  or  any 
other,  (o) 

A  patent  wiis  granted  (p)  for  "  certain  im- 
provements in  extracting  sugar  and  syrups  from 
cane  juice  and  other  substances  containing  sugar, 
and  in  refining  sugar  and  syrups."  The  speci- 
fication stated  a  method  of  depriving  syrups  of 
every  description  of  colour,  by  filtering  them 
through  charcoal,  produced  by  the  distilla- 
tion of  bituminous  schistus,  and  used  alone  or 
mixed  with  animal  charcoal,  or  even  through 
animal  charcoal  alone,  when  placed  in  thick 
beds.  It  was  alleged  that  the  title  had  claimed 
a  larger  invention  than  was  disclosed  by  the  spe- 
cification ;  but  the  Court  held,  that  the  specifi- 

(o)  It  appeared  afterwards  to  the  Committee  of  the  House 
of  Commons,  that  if  Mr.  Fourdrinier  had  been  present  in  Court, 
he  would  have  explained  that  one  machine  for  a  wide  breadth 
might  easily  and  readily  have  been  adapted  to  different  breadths 

r 

of  papers  of  less  width  eacu. 

(/>)  Derosne  v.  Fairrie^  5  Tyr.  393, 
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cation  sofficiently  described  both  branches  of  the 
invention  recited  in  the  title  of  the  patent,  viz.j 
the  refining  sugar,  by  melting  it  after  it  had 
granulated,  and  applying  the  patent  process  to 
it  when  thus  brought  into  a  syrup ;  and  also  the 
refining  the  syrup  as  extracted  from  the  cane 
juice,  before  it  had  been  so  far  subjected  to  the 
action  of  fire  as  to  granulate  and  become  sugar. 

HI.  THB  DESCRIPTION  OF  EACH  KIND  OF  MANU- 
FACTURE. 

With  respect  to  the  description  of  the  thing 
found  out,  whilst  tracing  the  several  properties 
of  a  good  specification,  the  same  arrangement  of 
the  diflTerent  kinds  of  new  manufactures  will  be 
adopted  as  that  which  was  followed  in  the  former 
chapter.  That  classification  was  made  to  keep 
the  several  kinds  of  subjects  distinct,  in  order, 
that  being  viewed  apart,  geTieral  rules  for  describ- 
ing them  might  more  easily  be  framed,  and 
more  readily  understood. 

lu  the  specification  of  a  substance,  the  thing  j.  suhuanet. 
ittdf  should  be  accurately  ascertained.  The 
materials  of  which  it  is  composed,  the  method  by 
which  it  is  made,  and  the  use  to  which  it  is  to 
be  applied,  should  be  accurately  developed,  and 
particularly  described;  for  corporeal  substances 
seldom  afibrd  any  information  of  the  mode  of 
making,  or  the  manner  of  using  them. 

In  the  former  chapter,  under  the  division  sub- 
stance f  were  investigated  the  qualities  that  must 
necessarily  be  found  in  every  manufacture  fit  to 
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be  the  subject  of  a  patent.  At  a  similar  and 
corresponding  place  in  this  chapter,  will  now  be 
enumerated  those  causes  which  render  all  sorts 
of  specifications  incorrect,  and  in  consequence, 
make  the  patents  void. 

In  the  divisions  appropriated  for  the  rules 
illustrative  of  the  modes  for  making  proper  de- 
scriptions of  each  subject,  will  hereafter  be  in- 
vestigated, such  mistakes  as  are  likely  to  be  fallen 
into  by  persons  attempting  to  describe  particular 
subjects  of  patents. 
General  rules.        It  is  a  fundamental  rulcy  on  which  all  others 

for  making  and  judging  of  a  specification  de- 
pend, that  the  secret  must  be  disclosed,  and  the 
invention  described  in  such  a  manner,  that  men 
of  common  understanding,  with  a  moderate  know- 
ledge  of  the  art,  may  be  enabled  to  make  the 
subject  of  the  patent. 

The  description  must  Se  confined  to  the  manu- 
facture, that  the  novelty  may  be  known.  Ex- 
traneous matter,  however  learned,  must  not  be 
introduced  to  darken  it.  Though  it  is  addressed 
to  the  public  in  general,  it  need  not  be  so  cir- 
cumstantial, or  so  explanatory,  that  persons 
entirely  ignorant  of  the  elements  of  the  science 
from  which  the  subject  is  taken,  may  thereby 
alone  be  able  to  learn  and  use  the  invention. 
Nor,  on  the  other  hand,  should  the  description 
be  so  concise  as  to  become  obscure,  (g) 

(q)  Bull.  N.  P.  76.  Dav.  Pat  Cas.  106,  128.  2  Hen. 
Bla.  484, 496.     1 1  East,  107,  8.     2  Barn.  &  Aid.  854. 
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Thus  in  OrosUy  v.  Beverley^  (r)  at  nisi  prius, 
ia  which  case,  the  patent  was  granted  for  an 
improved  gas  apparatus,  no  direction  having  been 
given  respecting  the  condenser,  (which  is  a 
necessary  part  of  every  gas  apparatus,)  Lord 
Tenterden  said  : — ^'  A  workman,  who  is  capable 
of  making  a  gas  apparatus,  would  know  that  he 
must  put  in  a  condenser ;  the  patentee  does  not 
direct  it  to  be  put  in,  but  he  does  not  say  that  it 
is  to  be  left  out." 

The  clearness  of  the  description  will,  of  course, 
depend  upon  the  matter  of  the  invention ;  but, 
upon  the  whole,  it  may  be  observed,  that  if  a 
person  of  moderate  capacity,  having  a  little 
knowledge  of  the  science  which  led  to  the  inven- 
tion, can  immediately  see  the  method  pointed 
out,  and  eal»ily  apprehend  the  purport  for  which 
the  subject  was  invented,  without  study,  without 
any  invention  of  his- own,  and  without  experi- 
meets,  the  disclosure  is  fully  and  fairly  made. 

That  this  general  proposition,  as  to  the  requi- 
site description,  may  be  fnlly  understood,  the 
grounds  upon  which  patents  have  been  cancelled 
for  the  insufficiency  of  the  specification  will .  now 
be  examined.     The  specification  is  bad,  when 

1 .  The  terms  are  ambiguous. 

2.  Necessary  descriptions  are  omitted. 

3.  Parts  claimed  are  not  original. 

4.  Things  are  put  in  to  mislead. 

(r)  3  Car.  &  P.  513. 
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5.  The  drawings  are  incorrect. 

6.  One  of  different  ways^  or  different  ingre- 

dients named,  fails. 

7.  One  of  several  effects  specified  is  not  pro- 

duced. 

8.  The  things  described  are  not   the    best 

known  to  the  patentee. 

1.  Tenni  If  the  tcrms  in  which  the  description  of  the 

subject  is  expressed  be  ambiguous^  if  the  words 
are  used  in  any  other  sense  than  that  in  which 
they  are  generally  understood,  the  invention  may 
be  wholly  or  partially  concealed ;  and  therefore, 
on  that  account,  the  grant  would    be   invalid. 

Taking  the  title,  patent,  and  specification  of 
Campions  letters  patent  (s)  together,  it  was  very 
difficult  to  say  whether  the  word  ^'  whaiever^^  re- 
ferred to  the  total  exclusion  of  starch,  or  whether 
when  combined  with  the  words  ^*  without  any 
starch,"  it  was  merely  a  description  of  the  thread 
of  the  sail-cloth  which  had  been  improved.  For 
that  ambiguity  the  patent  was  declared  to  be  void. 

It  is  mentioned  in  Tumer^s  specification,  (f) 
<*  take  any  quantity  of  lead,  and  calcine  it ;  or 
minium,  or  red  lead,"  whence  it  was  inferred 
that  the  lead  only  was  to  be  calcined,  and  a 
doubt  arose  whether  the  minium  or  the  red 
lead  was  to  be  calcined.  Such  an  objection, 
if  the  only  one,  would  probably  not  invalidate  a 

(«)  Campion  v.  Benyon^  3  B.  &  B.  5« 
(0  Turner  v.  W^tnter,  1  T.  R.  602. 
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grant,  though  a  similar  ambiguity  is  carefully 
to  be  guarded  against.  In  that  case,  however, 
calcination  would  not  produce  the  effect;  fusion 
was  necessary. 

It  was  objected  to  the  same  patent,  that  the 
substance  intended  to  be  produced,  and  called 
white  lead,  could  only  be  applied  to  a  few  of  the 
purposes  of  white  lead.  The  answer,  that  it  was 
not  intended  to  make  white  lead  was  not  suffi- 
cient. In  the  specification,  the  inventor  should 
have  stated  that  the  effect  produced  a  substance 
similar  to  white  lead,  and  then  have  set  forth  the 
useful  purposes  to  which  this  new  substance 
might  be  converted ;  and  ought  not  to  have  mis- 
applied the  term  white  lead. 

There  was  also  another  word  in  that  specifica- 
tion which  was  not  intelligible.  It  was  directed 
ih^tfassU  salt  should  be  used.  Now,  fossil  salt  is  a 
genus  having  many  species,  and  only  one  of  the 
latter  sal  gem  would  answer  the  intended  purpose. 
For  those  reasons  the  patent  was  declared  to 
be  void. 

If  a  term  have  a  technical  meaning,  or  one 
differing  in  the  usage  of  trade  from  the  ordinary 
sense  annexed  to  it,  the  word  may  be  received 
in  its  perverted  sense ;  and  if  the  manufacture 
be  otherwise  intelligibly  described,  a  mere  verbal 
ioaccnracy  will  not  vitiate  the  patent ;  (u)  but  if 
a  word  be  not  used  in  its  common  acceptation, 
then  it  should  be  explained.    Thus,  in  Wheeler's 

(«)  2  Hen.  Bla.  4S5. 
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specification,  (v)  it  appeared,  that  by  the  word 
^^malt,"  the  patentee  meant  barley  fully  prepared 
for  making  beer ;  but  that  the  word  '*  malt/'  in  its 
common  acceptation,  is  applied  to  the  grain  as 
soon  as  it  has  germinated  by  the  effect  of  mois- 
ture, and  before  it  has  been  dried ;  and  it  was 
held  that  he  ought  to  have  explained  his 
meaning. 

In  another  case,  (w)  one  of  the  ingredients  was 
a  white  substance  imported  from  Germany,  and 
which  could  be  purchased  at  one  or  two  colour 
shops  in  London.  The  only  description  or  de- 
nomination given  to  it  in  the  specification  was, 
*'  The  purest  and  finest  chemical  white  lead ;" 
but  there  was  no  article  known  by  that  deno- 
mination in  the  tradci  or  in  the  shops  where 
white  lead  is  usually  sold,  and  the  finest  white 
lead  that  could  be  obtained  would  not  answer  the 
purpose.  The  specification  was  held  to  be  in- 
sufficient. 

If,  in  a  manufacture  something  well  known 
be  used,  and  the  inventor  give  a  design  of  it 
which  appears  to  be  of  a  different  thing,  though 
he  means  that  the  thing  known  should  be  used, 
the  specification  is  in  terms  ambiguous ;  and  it 
will  be ,  considered  as  being  worded  with  an  en- 
deavour to  conceal  the  invention  and  deceive  the 
public.  Thus,  Mr.  Arkwright,  although  he  used 
the  old  spiral  cylinder  in  his  machine,  so  managed 

(»)  King  v.  Wheeler,  2  Barn.  &  Aid.  349.     Ante,  111. 
(tr)  Sturz  V.  De  la  Rue  and  Others,  5  RusseU's  Rop.  322. 
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the  drawing  and  description,  that  on  the  face  of 
the  specification  it  appeared  that  be  intended  to 
use  a  parallel  c}'linder.  (x) 
The  several  distinct  parts  of  the  subject  of  a  2.  Necessary 

^  **  descnptions 

patent  may  be  divided  into  the  new  and  the  old.  omitted. 
In  a  specification,  all  that  is  new,  mast  of  course, 
be  clearly  elucidated.     The  old  parts  may  be  dis- 
tinguished as  they  are  material  and  immaterial 
in  producing  the  desired  effect. 

Any  particular  thing,  although  in  common  use, 
when  it  is  applied  in  a  new  manner  to  the  pro- 
duction of  a  new  effect,  is  material,  and  becomes 
a  part  of  the  substance  of  the  invention,  and 
must  be  described.  And  if  it  is  not  mentioned, 
and  its  use  pointed  out,  the  description  will  be 
defective.  It  is  only  the  well  known  and  tm^ 
material  old  parts  that  need  not  be  described .  (tf) 

A  material  alteration,  from  rollers  in  general, 
had  been  made  in  the  rollers  of  Arkwright's 
machine  of  which  no  description  was.given,  and 
it  was  considered  as  wilfully  concealed,  {z) 

lifr.  Arkwright's  machine  was  intended  to  pre- 
pare for  spinning,  not  only  cotton,  but  silk,  fiax, 
and  wool ;  yet  he  described  all  the  parts  of  it  as 
one  entire  instrument.  He  did  not  state,  as  he 
should  have  done,  that  the  hammer  in  the  front 
of  it  was  only  to  be  used  in  preparing  flax,  (a) 

(x)  Printed  Case,  175.     Dav.  Pat  Cas.  113. 
(y)  HiU  V.  Thompson,  2  B.  Moore,  450, 455,  &c.   Ante,  54. 
(z)  Printed  Case,  173.     Dav.  Pat.  Cas.  107. 
(a)  King  v.  Arkwrighi,  Printed  Case,  175.     Dav.  Pat.  Cas. 
117. 
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Other  parts,  which  were  put  on  or  off  as  occa- 
sion required^  appeared  as  though  they  were 
fixed)  and  to  be  used  in  every  stage  of  manufac- 
turing each  of  the  articles.  (5)  Those  omissions 
in  the  description  were  considered  of  sufficient 
importance  to  invalidate  the  patent. 

Every  part  of  the  invention  which  is  new  must 
be  accurately  described,  as  to  the  manner  in 
which  it  is  to  operate.  In  the  case  of  FeUon  v. 
Greaves,  (c)  The  patent  was  granted  for  a  ma- 
chine for  an  expeditious  and  correct  mode  of 
giving  a  fine  edge  to  knives,  razors,  sdzzors  and 
other  cutting  instruments.  The  machine  de« 
scribed  in  the  specification  consisted  of  two  circular 
rollers  of  steel  made  rough,  like  files,  and  the  in- 
strument to  be  sharpened  was  passed  backward  and 
forward  in  an  angle  formed  by  their  intersection. 
It  appeared  in  evidence  that  if  the  machine  was 
intended  to  give  a  fine  edge  to  sdzzors  that  the 
one  roller  should  be  smooth. 

In  the  specification  it  was  also  stated  that  other 
materials  besides  steel  might  be  employed,  and  it 
appeared  that  if  Turkey  stones,  instead  of  steel, 
were  used  for  both  the  rollers,  it  was  possible  to 
succeed  with  scizzors.  The  Lord  Chief  Justice 
observed : — ^'  The  specification  describes  both  the 
rollers  as  files.  It  is  not  stated  either  that  the 
rollers  must  be  one  rough  and  the  other  smooth, 
or  that  Turkey  stones  must  be  substituted  for  the 

(b)  King  v.  Arkwright,  Printed  Case,  173.     Dav.  Pat  Cas. 
109. 

(c)  3  Car.  &  Payne's  Rep.  611. 
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files,  when  it  is  intended  to  sharpen  the  edges  of 
scizzors.    The  specification  is  insufficient." 

There  are  persons  who  imagine  that  if  they 
introduce  the  words,  **  and  for  other  useful  pur- 
poses," into  the  title  of  the  patent  that  the  title 
must  be  good ;  and  that  if  they  insert  the  words, 
''  other  materials  may  be  used,"  or  *'  any  other 
sabstance  from  which  the  thing  can  be  obtained," 
into  the  description,  that  it  is  impossible  to  find 
fault  with  the  specification.  There  is  not  a 
greater  error.  In  the  last  case  it  appeared  that 
the  words,  ^'  other  materials,"  did  not  assist  the 
description  or  save  the  specification. 

In  addition  to  the  old  authorities,  another 
case  (d)  has  been  decided,  by  which  it  appears 
that  the  words  "  any  other  substance"  had  been 
nearly  fatal  to  an  important  patent.  In^the  in- 
troductory part  of  the  specification,  Clegg,  the 
original  patentee,  used  these  words,  "  My  im- 
proved gas-apparatus  is  for  the  purpose  of  ex- 
tracting inflammable  gas  by  heat  from  pit-coals, 
tar,  or  any  other  mbstance  from  which  gas  or 
gases,  capable  of  being  employed  for  illumination, 
can  be  extracted  by  heat ;"  and  then  he  went  on 
to  mention  the  other  inventions.  In  the  des- 
cription of  the  retort,  he  called  it  ^^  a  horizontal 
fiat  retort,  in  which  coal,  or  other  materials 
capable  of  producing  inflammable  gas,  are  heated, 
and  the  gas  extracted  by  distillation ;"  and  in  the 

(i)  Crosley  v.  Beverley^  1  Mood.  &  Malk.  283 ;  and  see 
3  Car.  &  P.  513. 
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course  of  it  he  spoke  of  the  *^  coal  or  other 
substance,"  being  "  spread  in  a  thin  layer." 
Throughout  the  description  of  the  retort,  and  the 
explanation  of  the  drawings,  he  always  spoke  of 
"  coal,"  or  "  coal  or  coke,"  or  **  coal  or  other 
substance,"  only. 

It  appeared  that  the  retort  was  incapable  of 
obtaining  gas,  except  very  imperfectly,  or  by 
considerable  modifications,  from  oil. 

The  date  of  the  patent  was  December  9,  1815, 
that,  of  the  specification,  June  8,  1816.  At 
these  periods  it  was  known,  as  a  philosophical  fact, 
that  gas  was  producible  from  oil ;  but  it  had  not 
been  proposed  to  manufacture  such  gas  for  pur- 
poses of  illumination.  Some  speculations,  indeed, 
were  then  going  on,  and  a  patent  was  obtained 
about  the  same  time  for  making  it:  and  the 
manufacture  was  subsequently  brought  into  use, 
though  not  very  generally. 

The  counsel  for  the  defendant  submitted  that 
the  unfitness  of  the  retort  for  making  gas  from 
oil  was  fatal  to  the  patent,  and  contended  that  it 
was  the  duty  of  the  patentee  not  to  overstate  the 
limits  within  which  his  invention  would  be  useful, 
that  no  person  may  be  led  to  unavailing  expense 
in  trying  it  upon  purposes  for  which  it  is  unfit. 

Lord  Tenterden  said — ^*  I  must  look  at  the 
whole  of  the  specification  together ;  and  doing  so, 
I  think  it  is  evident  that  it  only  represents  the  re- 
tort as  suited  to  materials  of  the  same  kind  as 
coal.  I  am  of  opinion  also  that  I  ought  to 
understand  the  ^'  other  substances"  mentioned  to 
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signify  substances  then  hnown  to  be  available  for 
the  purpose  of  illuminating  widi  gas,  not  every 
thiog  which  will  bum  with  a  flame ;  for  all  these, 
in  a  certain  sense,  will  produce  gas.  It  is  clear, 
on  the  evidence,  that  oil  was  not  then  generally 
considered  as  such  a  substance ;  and  the  fact  that 
some  speculations  were  going  on  at  the  time  with 
respect  to  its  being  so,  will  make  no  difference. 
The  patentee  cannot  be  required  to  foresee  the 
success  of  these  speculations,  if  they  have  sue* 
ceeded ;  but  I  must  consider  him,  as  a  practical 
man,  to  have  spoken  of  things  which  practical 
men  then  treated  as  usable  for  the  purpose  speci- 
fied. On  both  grounds,  therefore,  I  must  deetde 
against  the  objection.  The  law  is  severe  enough 
in  breaking  up  patents  altogether  for  a  fault  in 
any  part  of  them,  without  straining  it  in  favor  of 
such  an  objection." 

This  position  of  law  was  further  illustrated  in 
the  case  of  Oromptan  v.  Ihhotson.  (e)  The  patent 
was  for  an  improved  method  of  drying  and 
finishing  paper.  The  specification  contained 
these  words:  ^^  the  invention  consists  in  con- 
ducting paper  by  means  of  a  cloth  or  cloths 
against  a  heated  cylinder ;  which  cloth  may  be 
made  of  any  suitable  material,  but  /  prefer  it  to 
be  made  of  linen  warp  and  woollen  weft ;  which 
cloth  is  shewn  in  the  drawing  by  blue  lines." 

It  appeared  by  the  evidence  of  the  plaintiff's 
witness,  that,  as  to  the  conducting  medium,  he 

{e)  Danson  &  Lloyd's  Reports,  33. 
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had  tried  several  things,  but  he  was  not  aware  of 
any  thing  that  would  answer  the  purpose  except 
the  material  which  the  patentee  said  he  pre- 
ferred. Whereupon  Mr.  Justice  Bay  ley  directed 
a  nonsuit. 

A  motion  was  made  to  set  aside  that  nonsuit. 
It  was  refused,  and  Lord  Tenterden  said,  the 
patent  was  obtained  for  the  discovery  of  a  proper 
conducting  medium.  The  plaintiff  found,  after 
repeated  trials,  that  nothing  would  serve  the  par- 
pose  except  the  cloth  described  in  the  specifica- 
tion ;  yet  he  says  the  cloth  may  be  made  of  "  any 
suitable  material,"  and  merely  that  he  prefers 
the  particular  kind  there  mentioned.  Other 
persons,  mislead  by  the  terms  of  this  specification, 
may  be  induced  to  make  experiments  which  the 
patentee  knows  might  fail,  and  the  public  has 
not  the  full  and  entire  benefit  of  the  invention — 
the  only  ground  on  which  the  patent  is  obtained. 
But  this  rule  must  not  be  extended  to  the  ru- 
diments of  a  science,  nor  to  the  mere  incidents 
of  a  subject.  If  gold  were  directed  to  be  used  in 
a  state  of  fusion,  the  manner  and  utensils  for 
putting  it  in  that  state  need  not  be  mentioned.  (/) 
3.  Parts  That  the  new  parts  of  the  subject  may  be 

ori^ai.'  ^^^     more  clearly  seen  and  easily  known,  the  patentee 

must  not  only  claim  neither  more  nor  less  than 
his  own  invention,  but  he  must  not  appear  even 
unintentionally  to  appropriate  to  himself  any 
part  which  is  old,  or  has  been  used  in  other  ma- 

(/)  Turner  v.  Winter^  1  T.  R.  602. 
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nufactures.  (g)  Those  parts  that  are  old  and 
immaterial,  or  are  not  of  the  essence  of  the 
invention,  should  either  not  be  mentioned,  or 
should  be  named  only  to  be  designated  as  old. 

(s)  HvddaH  ▼•  Ormshm,  Dav.  Pat.  Cas.  295.  Ellen-. 
borough,  C.  J. — ^As  to  the  bobbins,  they  are  not  worth 
mendonmg ;  the  springs  and  tube  are  the  things  in  which  it 
ihoold  seem  the  principal  originality  of  the  invention  consists. 
It  is  contended  that  the  springs  are  not  an  essential  part  of 
the  iaventkm :  if  they  are  enroDed  as  an  essential  part,  whether 
they  are  BO  or  not,  it  would  certainly  go  to  destroy  this 
patent,  because  no  deceptive  things  are  to  be  held  out  to  the 
public ;  those  that  are  material  are  to  be  held  out  as  material ; 
according  to  the  evidence  of  Mr.  Rennie,  they  are  material. 
It  appears  to  me  that  the  springs  in  Belfour  and  Huddart's 
nttdune  both  produce  the  same  end  to  regulate  the  tension. 
Now  if  it  18  a  spring  to  regulate  the  tension  of  the  yam, 
which  is  essential  to  be  regulated,  it  does  seem  to  me ;  but 
it  is  for  your  judgment  to  say  whether  it  is  a  material  part  of 
the  invention,  and  relied  upon  as  such,  as  it  should  seem  it 
is  by  both ;  and  if  it  is  the  same,  then  that  which  has  been 
oommnnicated  by  Mr.  Belfour,  Mr.  Huddart  cannot  take  the 
benefit  ol 

It  is  for  you  to  say,  for  that  is  the  substance  of  the  case, 
as  to  the  invention  of  the  patent,  whether  any  esaential  part 
of  U  was  disclosed  to  the  pubUe  before.  If  you  think  the 
same  effect  in  substance  is  produced,  and  that  the  springs  in 
Mr.  BelCbnr's,  by  producing  tension,  obtains  a  material  end  in 
the  makiag  of  ropes  in  this  way  proposed,  and  that  it  is  in 
suhstaaoe  the  same  as  in  the  other,  this  patent  certainly  must, 
upon  ^ndples  of  law,  fall  to  the  ground.  If  you  think  it 
is  not  the  same,  or  if  you  think  it  is  not  material,  though  we 
have  had  the  evidence  of  Mr.  Rennie  upon  its  materiality — 
if  yon  think  this  patent  has  been  for  a  new  invention,  carried 
rato  e&ct  by  methods  new,  and  not  too  laige  beyond  the 
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The  patentee  is  not  required  to  say  that  a  screw 
or  bobbin,  or  any  thing  in  common  use,  is  not 
part  of  his  discovery  ;  yet  he  must  not  adopt  the 
invention  of  another  person,  however  insignifi- 
cant it  may  appear  to  be,  without  a  remark.  If 
any  parts  are  described  as  essential  without  a 
protest  against  any  novelty  being  attached  to 
them,  it  will  seem,  though  they  are  old,  that  they 
are  claimed  as  new.  {h)  The  construction  will 
be  against  the  patentee  that  he  seeks  to  mono- 
polize more  than  he  has  invented,  or  that,  by 
dwelling  in  his  description  on  things  that  are 
immaterial  or  known,  he  endeavours  to  deceive 
the  public,  who  are  not  to  be  deterred  from 
using  any  thing  that  is  old  by  its  appearing  in 
the  specification  as  newly  invented.  They  are 
to  be  warned  against  infringing  on  the  rights 
of  the  patentee,  but  are  not  to  be  deprived  of  a 
manufacture  which  they  before  possessed.  {%)  It 
seems,  therefore,  to  be  the  safest  way  in  the 
specification  to  describe  the  whole  subject,  and 
then  to  point  out  all  the  parts  which  are  old  and 
well  known. 

actual  invention  of  the  party,  in  that  case  the  patent  may 
be  sustained.  But  if  you  think  othervnse  in  point  of  law  or 
expediency,  the  patent  cannot  be  sustained. 

The  verdict  was  for  the  plaintiff,  with  nominal  damages : 
but  it  is  evidently  at  variance  with  the  opinion  of  Lord 
EUenborough. 

(A)  BovUk  V.  Moore t  Dav.  Pat.  Cas.  404 ;  and  see  Manton 
V.  Parker^  Dav.  Pat.  Cas.  329. 

(t)  Dav.  Pat.  Cas.  279,  and  3  Meriv.  629. 
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In  the  case  of  Campion  v.  Benyon^  (j)  it  ap- 
peared that  the  patent  was  taken  out  ^'  for  an  im- 
proved method  of  making  sail-cloth,  without  any 
starch  whatever.''  The  improvement  or  discovery 
consisted  in  a  new  mode  of  texture,  and  not  in 
the  exclusion  of  starch,  and  the  advantage  of  ex- 
cluding that  substance  had  been  discovered  and 
made  public  before  that  time.  The  Court  held 
that  the  patent  was  void,  as  claiming,  in  addition 
to  what  the  patentee  had  discovered,  the  invention 
of  something  already  made  public.  Mr.  Justice 
Park  observed,  "  In  the  patentee's  process  he  tells 
OS  that  the  necessity  of  using  starch  is  superseded, 
and  mildew  thereby  entirely  prevented :  but  if 
he  meant  to  claim  as  his  own  an  improved  method 
of  texture  or  twisting  the  thread  to  be  applied  to 
the  making  of  unstarched  cloth,  he  might  have 
guarded  himself  against  ambiguity,  by  disclaiming 
as  his  own  discovery  the  advantage  of  excluding 
starch." 

Upon  the  same  principles  of  reasoning,  but  Oneofaeverai 

,  ,  things  not  new. 

certainly  with  much  more  force,  if  there  be  several 
things  specified  that  may  be  produced,  and  one 
of  them  is  not  new,  the  whole  patent  is  void. 
This  point  underwent  a  very  full  discussion  in 
the  case  of  Brunton  v.  Hawkes.  {k) 

0)  3  B.  &  B.  5. 

{k)  4  Bam.  &  Aid.  550.  Abbott,  C.  J. — It  seems  to  me, 
therefore,  ^t  there  is  no  novelty  in  that  part  of  the  patent 
tt  tffiBcts  the  anchor ;  and,  if  the  patent  had  been  taken  out 
^  that  alone,  I  should  have  had  no  hesitation  in  declaring 
that  it  was  bad.     Then,  if  there  be  no  novelty  in  that  part 

k2 
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4.  PartB  or  If  things  useless  and  unnecessary  have  been 

things  put  m  ^                                                             ''                      ^ 

to  mislead.  mixed  with  a  substance^  or  attached  to  a  machine. 


of  the  patent,  can  the  plaintiff  sustain  his  patent  for  the  other 
part,  as  to  the  mooring-chain  ?  As  at  present  advised,  I  am 
inclined  to  think  that  the  comhination  of  a  link  of  this  par- 
ticular form,  with  the  stay  of  the  form  which  he  uses,  although 
the  form  of  the  link  might  have  been  known  before,  is  so  £Eir 
new  and  beneficial  as  to  sustain  a  patent  for  that  part  of  the 
invention,  if  the  patent  had  -  been  taken  out  for  that  alone. 
But,  inasmuch  as  one  of  the  things  is  not  new,  the  question 
arises  whether  any  part  can  be  sustained.  It  is  quite  clear 
that  a  patent  granted  by  the  crown  cannot  extend  beyond  the 
consideration  of  the  patent.  The  king  could  not,  in  con* 
sideration  of  a  new  invention  in  one  article,  grant  a  patent 
for  that  article  and  another.  The  question  then  is,  wbether, 
if  a  party  applies  for  a  patent,  reciting  that  he  has  discovered 
improvements  in  three  things,  and  in  the  result  it  turns  out 
that  there  is  no  novelty  in  one  of  them,  he  can  sustain  his 
patent  It  appears  to  me  that  the  case  of  HiU  v.  Thompson^ 
which  underwent  great  consideration  in  the  Common  Pleas,  is 
decisive  upon  that  question. 

Bayley,  J. — I  have  no  doubt  that  if  the  patent  be  bad  as  to 
part,  it  is  bad  as  to  the  whole.  If  the  patent  is  taken  out  for 
many  different  things,  the  entire  discovery  of  all  those  things 
is  the  consideration  upon  which  the  king  is  induced  to  make 
the  grant.  That  consideration  is  entire ;  and,  if  it  fiuls  in 
any  part,  it  fails  in  toto.  Upon  an  application  for  a  patent, 
although  the  thing  may  be  new  in  every  particular,  it  is  in 
the  judgment  of  the  crown,  whether  it  will  or  will  not,  as 
matter  of  favour,  make  the  grant  to  the  person  who  has  made 
the  discovery.  And  when  application  is  made  for  a  patent, 
for  three  different  things,  it  may  be  considered  by  the  persons 
who  are  to  advise  the  crown  as  to  the  propriety  of  the  grant, 
that  the  discovery  as  to  the  three  things  together  may  £arm 
the  proper  subject  of  a  patent,  although  each  per  se  would  not 
induce  them  to  recommend  the  grant.    It  seems  to  me,  there- 
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though  the  terms  are  intelligible,  and  every 
necessary  description  has  been  introduced,  and 
the  parts  claimed  are  only  those  which  have  been 
newly  invented,  the  patent  is  void.  Of  this 
nature  are  those  parts  that  have  never  been  used 
by  the  patentee.  It  is  from  that  circumstance 
inferred,  that  they  have  been  introduced  to  over- 
load the  subject,  and,  by  clouding  the  descrip- 
tion, to  mislead  the  public,  and  conceal  the  real 
invention.  Thus  in  Arkwright's  machine  the 
introduction  of  several  things,  (/)  which  were 
never  used  by  him,  was  considered  as  done 
merely  to  mislead  the  public. 

If  any  considerable  part  of  a  manu&cture  be 
unnecessary  to  produce  the  desired  effect,  it  will 
be  presumed  that  it  was  inserted  only  with  a 
view  to  perplex  and  embarrass  the  enquirer.  In 
the  specification  to  Turner's  patent  (m)  for  pro- 
ducing a  yellow  colour,  among  other  ^  things 
minium  is  directed  to  be  used,  which  it  appeared 
would  not  produce  the  desired  effect.  In  the 
same  case,  among  a  great  number  of  salts  which 
were  specified,  it  was  left  to  the  public  to  use 
those  they  pleased,  without  either  of  them  in 
particular  being  pointed  out,  and  only  one  would 
answer  the  intended   purpose.      For  either  of 

fare,  tliat  if  any  port  of  the  conaideratioxi  fidls,  the  patent  is 
9ind  ia  UOo. 

(0  Ante,  p.  29,  n. ;  and  see  Printed  Case,  182, 186, 187 ; 
ndsee  Dst.  Pat  Cas.  129,  139,  140 ;  also  Hill  y.  Thompson, 
2  fi.  Moore,  450. 

(m)  Turner  v.  Winter,  1  T.  R.,  602 ;  ante,  120. 
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these  reasons  the  validity  of  a  patent  could  be 
itn  peached. 

This  rule,  that  if  any  considerable  part  of  the 
things  described  in  the  specification  be  unneces* 
sary,  it  will  be  presumed  that  it  was  inserted  only 
with  a  view  to  perplex  and  embarrass  the  inquirer, 
was  confirmed  by  the  case  of  Savory  v.  Price,  (n) 

That  patent  had  been  granted  for  a  method  of 
making  a  neutral  salt  or  powder,  possessing  all 
the  properties  of  the  medicinal  spring  at  Seidlitz, 
under  the  name  of  '*  Seidlitz  Powder." 

The  specification  enrolled  within  the  time  re- 
quired by  the  patent,  set  out  three  distinct  recxpes, 
and  described  the  modes  and  proportions  in 
which  the  results  were  to  be  mixed,  in  order  to 
produce  the  "  Seidlitz  Powder." 

It  was  proved  that  the  three  products  so  mixed 
answered  the  purpose  professed  in  the  patent,  and 
that  the  combination  was  new  and  useful. 

But  upon  cross-examination  of  the  plaintiff's 
witnesses,  the  following  facts  were  established. 
The  recipe  No.  1.  produced  the  substance  called 
"  Rochelle  Salts."  Rochelle  Salts  were  known 
to  the  world  before  1815  under  that  name,  and 
also  as  Soda  Tartarizata. 

Recipe  No.  2.  produced  **  Carbonate  of  Soda," 
which  was  known  before  1815,  and  was  in  the 
Pharmacopoeia  of  1809 ;  and  a  more  expensive, 
but  more  perfect  way  of  making  it  was  also 
known,  and  it  might  be  bought  in  shops. 

(n)  Ryan  &  Moody,  1. 
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The  recipe  No.  3.  produced  **  Tartaric  Acid,*' 
the  method  of  making  which  was  known  at  the 
time  of  the  patent,  and  under  that  or  some  other 
name  it  might  be  bought  in  chemists'  shops  ;  and 
other  methods  of  making  it  were  known,  all  of 
which  would  be  equally  efficacious  for  the  com* 
bination  of  Seidlitz  Powders. 

Rochelle  salts,  carbonate  of  soda,  and  tartaric 
acid  mixed  in  the  manner  prescribed^  produced 
the  Seidlitz  Powders. 

The  Chief  Justice  said, — **  It  is  the  duty  of  any 
one,  to  whom  a  patent  is  granted,  to  point  out  in 
his  specification  the  plainest  and  most  easy  way 
of  producing  that  for  which  he  claims  a  monopoly ; 
and  to  make  the  public  acquainted  with  the  mode 
which  he  himself  adopts.  If  a  person,  on  reading 
the  specification,  would  be  led  to  suppose  a 
laborious  process  necessary  to  the  production  of 
any  one  of  the  ingredients,  when,  in  fact,  he 
might  go  to  a  chemist's  shop  and  buy  the  same 
thing  as  a  separate  simple  part  of  the  compound, 
the  public  are  misled.  If  the  results  of  the 
recipes,  or  of  any  one  of  them,  may  be  bought  in 
shops,  this  specification,  tending  to  make  people 
believe  an  elaborate  process  essential  to  the  in* 
vention,  cannot  be  supported." 

Although  the  unnecessary  part  had  occasionally 
been  used,  it  would  still  be  a  question  whether 
it  had  not  been  put  there  to  mislead  the  public. 

But  this  rule  is  not  so  strictly  enforced  that  a 
person  is  compelled  to  ^  on  unng  every  part  of 
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Matters  of 
iDtentioD. 


5.  Thednw- 
ingB  incorrect. 


his  invention  to  secure  and  continue  his  patent* 
right.  If  any  particular  parts  have  been  once 
feirly  introduced,  and  not  laid  aside,  until,  bj 
some  discovery  or  contrivance  made  subsequent 
to  the  date  of  the  patent,  they  were  found  to  be 
unnecessary,  the  patentee  may,  without  prejudice, 
leave  them  out ;  or  cease  to  make  use  of  them. 
But  the  presumption  is  against  the  inventor, 
until  he  give  a  good  reason  for  the  disconti- 
nuance, (p) 

Watts  in  his  specification  gave  a  description  of 
several  things  which,  being  incomplete,  would 
not  have  supported  a  patent ;  and  yet,  inasmuch 
as  he  did  not  claim  them  as  part  of  the  subject  of 
his  patent,  it  was  considered  that  they  were 
matters  of  intention  only,  and  that  the  specifica- 
tion was  not  rendered  less  intelligible  by  the 
introduction  of  them,  (p) 

It  is  not  absolutely  necessary  to  annex  to  the 
specification  a  model,  diagram,  picture,  or  draw- 
ing, descriptive  of  the  manufacture,  (q)  If  vrith- 
out  it  the  subject  is  clearly  described,  it  is  better 
omitted.  It  is  however  an  es»y  way  of  illus- 
trating the  parts  of  a  machine,  and,  therefore,  has 
generally  been  adopted.  It  was  formerly  said 
that  in  every  instance  in  which  a  drawing  was 

(o)  BoviUe  V.  Moore,  Dav.  Pat  Cas.  398. 

(p)  BouUon  V.  BuU,  2  Hen.  Bla.  480.  Dav.  Pat.  Cas. 
187-8. 

iq)  2  tien.  Bla.  479.  Dav.  Pat.  Cas.  187  ;  and  see  Ex 
parte  Fox,  1  Yes.  &  Beam.  67. 
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introduced,  it  was  indispensable  that  it  should  be 
drawn  on  a  sealer  Sec. :  (r)  that  in  it  the  diameters 
(^  wheels,  the  lengths  of  levers,  &c.|  every  pro- 
portion and  relation  of  the  parts,  ought  to  appear 
in  due  ratio  to  each  other :  and  that  the  whole 
^ould  be  capable  of  being  put  together  without 
leaving  the  length,  breadth,  or  relative  velocity, 
of  any  of  the  parts  to  be  found  out  by  conjecture 
and  experiments,  or  the  patent  would  be  void. 
Arkwright's  machine,  (s)  though  shewn  in  a  per- 
spective drawing,  could  not  be  made  for  want  of 
a  scale  to  determine  its  dimensions. 

This  rule  has  of  late  been  modified.  If  a 
common  mechanic  can  make  the  subject  of  the 
patent  from  the  drawing  in  perspective,  it  is  not 
necessary  that  there  should  be  a  scale.  It  was 
also  formerly  considered  that  the  words  of  the 
specification  ought  of  themselves  to  be  sufficiently 
descriptive  of  the  improvement ;  that  the  specifi- 
cation ought  to  contain  within  itself  all  the  neces- 
sary information,  without  the  necessity  of  having 
recourse  to  a  diagram ;  and  that,  if  a  diagram 
were  given,  it  ought  to  be  taken  merely  as  an 
illustration,  and  not  as  constituting  a  principal,  or 
essential  part  of  the  specification ;  and,  therefore, 
that  a  person  was  not  bound  to  look  at  the  dia- 
gram to  learn  the  invention.  But  a  very  learned 
judge  has  however  held,  that  if  a  drawing  or 
figure  enable  a  workman  of  ordinary  skill  to  con- 

(r)  Harmar  v.  Playne,  11  East,  1 12.      14  Yes.  ISO.  S.  C. 
(i)  King  t.  Arkwright,  Printed  CasCi  176.     Dav.  Pat.  Gas. 

111. 
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coal  alone  when  placed  in  thick  beds.  It  ap- 
peared that  iron  was  combined  with  the  hitu- 
mmous  sckistus  found  in  this  country,  and  it  was 
doubtful  whether  the  charcoal  distilled  from  the 
schistus  was  not  only  disadvantageous  but  in- 
jurious to  the  matter  going  through  the  process. 
The  charcoal  sworn  to  have  answered  the  pur- 
pose of  the  patent,  was  received  from  Derosne  at 
Paris,  where  it  had  been  made,  and  was  declared 
by  him  to  be  the  residuum  of  bituminous  schistus 
from  which  the  iron  had  been  extracted.  But 
no  means  existed  of  ascertaining  in  this  country, 
of  what  substance  it  actually  was  the  residuum, 
nor  did  the  specification  mention  any  process  for 
extracting  the  iron  from  bituminous  schistus.  The 
Court  held,  that  whether  the  latter  omission 
avoided  the  patent  or  not,  the  patentee  ought  to 
prove,  either  that  the  presence  of  iron  in  the 
bituminous  schistus  used  in  the  process  of  filtering 
was  not  absolutely  disadvantageous  to  the  matter 
going  through  that  process,  or  that  the  method 
of  extracting  the  iron  from  it  was  so  simple 
and  known,  that  a  person  practically  acquainted 
with  the  subject  could  accomplish  it  with  ease, 
or  that  bituminous  schistus,  as  known  in  England, 
could  be  used  in  this  process  with  advantage ; 
and  a  verdict  having  been  found  for  the  plaintiff, 
the  Court  set  it  aside  on  terms,  and  granted  a 
new  trial,  (a?) 
7.  Some  of  Not  onlv  must  there  not  be  any  unnecessarv 

seTOral  effects  •^  J  J 

produced.  t^)  '^^^^  ^^^  not  any  further  Utigation,  but  the  patentee 

disclaimed  the  use  of  bituminous  schistus. 
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meofu  mentioned  in  the  specification,  but  effects 
that  cannot  accurately  be  produced  must  not  be 
mentioned  and  described.  The  patentee  should 
infonn  the  inquirer  of  the  exact  nature  of  the 
manufisicture  invented.  If  the  article  described 
hare  not  the  qualities,  or  the  machine  produce 
not  the  results  which  are  set  forth  in  the  specifi- 
cation, the  grant  is  invalid,  {y) 

(y)  See  Haworih  v.  Hardeadlct    1   Bing.  N.  C.  1822. 

lliidal,    C.  J.*-*'*  The  motion  for   entering  a  nonsuit  was 

grounded  on  two  points.     First,  that  the  jury  had,  hy  their 

special  finding,  n^^tived  the  usefulness  of  the  invention  to 

the  fall  extent  of  what  the  patent  and  specification  had  held 

out  to  the  public.     Secondly,  that  the  patentee  had  claimed 

in  his  specification,  the  invention  of  the  rails  of  staves  over 

irhich  the  cloths  were  hung,  or,  at  all  events,  the  placing  them 

ia  a  tier  at  the  upper  part  of  the  drying-room." 

As  to  the  finding  of  the  jury,  it  was  in  these  words  : 

"The  jury  find  the  invention  is  new,  and  useful  upon  the 

whole,  and  that  the  specification  is  sufiicient  for  a  mechanic, 

properly  instructed,  to  make  a  machine ;  and  that  there  has 

heen  an  infringement  of  the  patent ;  but  they  also  find  that 

the  machine  is  not  useful  in  some  cases  for  taking  up  goods." 

The  specification  must  be  admitted,  as  it  appears  to  us,  to 

desdibe  the  invention  to  be  adapted  to  perform  the  operation 

of  removing  the  calicoes  and  other  cloths  from  off  the  rails  or 

staves,  after  they  have  been  sufficiently  dried.     But,  we  think 

we  are  not  warranted  in  drawing  so  strict  a  conclusion  from 

this  finding  of  the  jury,  as  to  hold  that  they  have  intended  to 

negative,  or  that  they  have  thereby  negatived,  that  the  machine 

was  not  useful,  in  the  generality  of  the  cases  which  occur  for 

that  purpose.     After  stating  that  the  machine  was  useful  on 

the  whole,  the  expression,  that  in  some  cases,  it  is  not  useful 

to  take  up  the  cloths,  appears  to  us,  to  lead  rather  to  the  in- 

fereDoe,  that,  in  the  generality  of  cases,  it  is  found  useful. 
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Such  is  the  law  too,  if  the  patentee  take  his 
grant  for  the  invention  of  several  things,  and  he 
fail  in  any  one  of  them.  By  Winter's  inven- 
tion {z)  three  things  were  to  be  produced ;  one 
reason  for  its  being  considered  void  was,  that  the 
second  article,  which  was  called  in  the  patent 
'*  white  lead,"  was,  in  fact,  quite  a  different  sub- 
stance, and  which  could  be  used  only  for  a  very 
few  of  the  purposes  for  which  common  white 
lead  is  applied.  Bainbridge's  patent  (a)  for 
the  improvement  of  the  hautboy  was  for  new 
notes — in  the  plural  number.  On  proof,  it  ap- 
peared that  he  had  only  found  out  one  new 
note,  and  he  consequenly  failed  in  an  action  of 
damages  for  an  infringement  of  the  grant,  al- 

And  if  the  jury  think  it  useful  in  the  general,  because  some 
cases  occur  in  which  it  does  not  answer,  we  think  it  would  be 
much  too  strong  a  conclusion  to  hold  the  patent  void.  How 
many  cases  occul:,  what  proportion  they  bear  to  those  in  which 
the  machine  is  useful*  whether  the  instances  in  which  it  is 
found  not  to  answer  are  to  be  referred  to  the  species  of  cloth 
which  are  hung  out,  to  the  mode  of  dressing  the  cloths,  to  the 
thickness  of  them,  or  to  any  other  cause  distinct  and  different 
from  the  defective  structure,  or  want  of  power  in  the  machine, 
this  finding  of  the  jury  gives  us  no  information  whatever. 
Upon  such  a  finding,  therefore,  in  a  case  where  the  jury  have 
given  their  general  verdict  for  the  plaintiff,  we  think  that  we 
should  act  with  great  hazard  and  precipitation  if  we  were  to 
hold  that  the  plaintiff  ought  to  be  nonsuited,  upon  the  ground 
that  his  machine  was  altogether  useless  for  one  of  the  purposes 
described  in  his  specification. 

(a)  Turner  v.  Winter,  1  T.  R.  602. 

(a)  Bainbridge  v.  Wtgley,  K.  B.  Dec.  1810  ;  and  see  Brun-^ 
Um  V.  Hawke$,  4  Bam.  &  Aid.  451. 
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though  great  ingenuity  had  been  exerted,  and 
the  fingering  was  rendered  less  complicated  by 
the  invention. 

In  the  case  of  Lewis  v.  Marling^  (b)  a  most 
important  point  was  settled.  A  patent  was 
granted  for  improvements  on  shearing  machines 
for  shearing  or  cropping  woollen  and  other  cloths. 
The  patentees  in  their  specification  claimed, 
(amongst  other  things,)  '^  the  application  of  a 
proper  substance  fixed  on  or  in  the  cylinder  to 
brush  the  surface  of  the  cloth  to  be  shorn."  The 
brush  for  the  surface  of  the  cloth  was  soon  found 
to  be  useless,  and  the  patentees  never  sold  any 
machines  with  it. 

The  Court  decided,  that  if  the  patent  be  granted 
for  several  things,  one  of  which  is  supposed  (at 
the  time  of  enrolling  the  specification,)  to  be  use- 
ful, but  is  afterwards  found  not  to  be  so,  yet  the 
grant  is  good  in  law.  The  opinions  of  the  judges 
are  very  excellent. 

Lord  Tenterden  observed,  "  As  to  the  objec- 
tion, on  the  ground  that  the  application  of  a 
brush  was  claimed  as  a  part  of  the  invention, 
adverting  to  the  specification,  it  does  not  appear 
that  the  patentee  says  the  brush  is  an  essential 
part  of  the  machine,  although  he  claims  it  as  an 
invention.  When  the  plaintiffs  applied  for  the 
patent,  they  had  made  a  machine  to  which  the 
brush  was  affixed,   but  before  any  machine  was 

(5)  10  Barn.  &  Cress.  22. 
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made  for  sale,  they  discovered  it  to  be  unneces- 
sary. I  agree,  that  if  the  patentee  mentions  that 
as  an  essential  ingredient  in  the  patent  article, 
which  is  not  so,  nor  even  useful,  and  whereby  he 
misleads  the  public,  his  patent  may  be  void ;  but 
it  would  be  very  hard  to  say  that  this  patent 
should  be  void,  because  the  plainti£b  claim  to  be 
the  inventors  of  a  certain  part  of  the  machine  not 
described  as  essential,  and  which  turns  out  not 
to  be  useful.  Several  of  the  cases  already  de- 
cided have  borne  hardly  on  patentees,  but  no 
case  has  hitherto  gone  the  length  of  deciding 
that  such  a  claim  renders  a  patent  void,  nor  am 
I  disposed  to  make  such  a  precedent." 

Mr.  Justice  Bayley  said,  ^^  I  am  of  the  same 
opinion.  To  support  a  patent,  it  is  necessary 
that  the  specification  should  make  a  full  and  fair 
disclosure  to  the  public  of  all  that  is  known  to 
the  patentee  respecting  his  invention.  If  it  does 
not,  the  consideration  on  which  he  obtains  his 
patent  £uls.  If  he  represents  several  things  as 
competent  to  produce  a  specific  effect,  when  only 
one  will  answer,  that  is  bad  ;  or  if  he  suppresses 
any  thing  which  he  knows  will  answer,  that  also 
is  bad.  But  it  is  objected  here,  that  the  plain- 
tiffs described  the  application  of  the  brush  as 
parcel  of  their  discovery.  At  the  time  when  the 
patent  was  obtained,  a  brush  was  used,  and  there 
is  no  reason  to  doubt  that  the  plaintiffs  at  that 
time  thought  it  necessary." 

Mr.  Justice  Parke. — "  The  objection  to  the 
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patent  as  exjdain^d  by  the  specification  may  be 
thus  stated :  the  patent  is  for  several  things,  one 
of  which  being  supposed  to  be  useful  is  now 
found  not  to  be  so ;  but  there  is  no  case  deciding 
that  a  patent  is  on  that  ground  void,  although 
cases  have  gone  the  length  of  deciding,  that  if  a 
patent  be  granted  for  three  things,  and  one  of 
them  is  not  new,  it  fails  in  toto.  The  preroga- 
tiFe  of  the  crown  as  to  granting  patents,  was 
restrained  by  the  statute  21  Jac.  1»  c.  3,  s.  6,  to 
cases  of  grants,  ^  to  the  true  and  first  inventors 
of  manufiMstures,  which  others  at  the  time  of 
granting  the  patent  shall  not  use/  The  condi- 
tions, therefore,  is,  that  the  thing  shall  be  new, 
uot  that  it  shall  be  useful;  and  although  the 
question  of  its  utility  has  been  sometimes  left  to 
a  jury,  I  think  the  condition  imposed  by  the 
statute  has  been  complied  with,  when  it  has  been 
proved  to  be  new/' 

Although  the  description  may  be  oth^*wise  8-  Tinoff 
complete  and  correct,  although  the  means  may  th«  beit. 
be  adapted  to  the  end,  and  the  things  specified 
be  produced  ;  yet,  if  the  subject  be  not  given  to 
the  public  in  the  best  and  most  improved  state 
known  to  the  inventor,  the  patent  is  void.  If, 
at  the  time  of  obtaining  the  grant,  he  was  ac« 
quainted  with  a  mode  of  making  his  manufacture 
more  beneficial  than  by  the  one  specified,  the  con- 
cealment will  be  considered  fraudulent.  Thus, 
Lord  Mansfield  held  a  patent  for  ^'  steel  trusses" 
to  be  void,  because  the  inventor  had  omitted  to 
mention,  that  in  tempering  the  steel,  he  rubbed 

L 
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it  with  tallow,  which  was  of  some  use  in  the 
operation,  (c) 

In  the  specification  for  a  patent  for  making 
verdigris,  {d)  aqua  fortis,  which  was  used  by 
the  inventor,  was  not  mentioned.  It  appeared 
that  the  patentee  mixed  the  aqua  fortis  with  great 
secrecy,  which  raised  the  presumption  that  he 
knew  of  its  value  when  the  grant  was  sealed. 
The  patent  was,  therefore,  declared  to  be  void. 

Nor  can  any  alteration^  known  to  the  inventor 
before  he  procures  the  patent,  be  made,  however 
insignificant  it  may  be,  even  if  it  were  nothing 
more  than  the  means  of  working  the  machine  a 
little  more  expeditiously,  without  raising  a  pre- 
sumption  that   the    patentee  fraudulently  con- 

(c)  Liardei  v.  Johnson,  Ball.  N.  P.  76 ;  and  see  1  T.  R. 
60S. 

(d)  Wood  and  Others  v.  Zimmer  and  Others^  1  Holt,  58. 
Gribbs,  C.  J. — It  is  said  that  tbis  patent  makes  verdigris,  and 
18  therefore  sufficient.  The  law  is  not  so.  A  man  who  ap- 
plies for  a  patent,  and  possesses  a  mode  of  carrying  on  that 
invention  in  the  most  beneficial  manner,  must  disclose  the 
means  of  producing  it  in  equal  perfection,  and  with  as  little 
expense  and  labour  as  it  costs  the  inventor  himself. 

The  price  that  he  pays  for  his  patent  is,  that  he  will  enable 
the  public,  at  the  expiration  of  his  privilege,  to  make  it  in  the 
same  way,  and  with  the  same  advantages.  If  any  thing  which 
gives  an  advantageous  operation  to  the  thing  invented  be  con- 
cealed, the  specification  is  void.  Now,  though  the  specification 
should  enable  a  person  to  make  verdigris  substantially  as  good 
without  aqua  fortis  as  with  it ;  still,  inasmuch  as  it  would  be 
made  with  more  labour  by  the  omission  of  aqua  fortis,  it  is  a 
prejudicial  concealment,  and  a  breach  of  the  terms  which  the 
patentee  makes  with  the  public. 
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cealed  the  beet  method.  A  lace  machine,  (e)  for 
which  Mr.  Boville  had  obtained  a  patent,  waB 
worked  with  greater  expedition  by  bending  toge* 
ther  two  teeth  of  the  diyiders,  or  by  making  one 
longer  than  the  others,  than  if  it  were  nsed  sa 
specified.  This  mode  of  using  it  was  known  to 
the  inventor  before  he  obtained  the  patent ;  and, 
therefore,  Gibbs,  C.  J.  thought  that  the  patent 
was  bad  on  that  account. 

If  the  patentee  use  cheaper  materials  in  making  cheaper 
the  manufacture  than  those  he  has  enumerated,        ^  ' 
his  grant  will  not  be  sustained  by  his  proving 
that  the  articles  specified  will  answer  the  purpose 
as  well.  (/) 

It  signifies  not  in  what  manner  this  advantage 

{e)  Bovitte  t.  MoorCy  Dav.  Pat.  Cas.  400.  Gibbs,  C.  J.— 
There  is  anotber  consideratioii  respecting  tbe  specificadon, 
which  is  also  a  material  one ;  and  that  is,  whether  the  patentee 
has  given  a  full  spedfication  of  his  invention  ;  not  only  one 
that  win  enable  a  workman  to  construct  a  machine  answerable 
to  the  patent,  to  the  extent  most  beneficial  within  the  know- 
ledge of  the  patentee  at  the  time ;  for  a  patentee,  who  has 
invented  a  machine  useful  to  the  public,  and  can  construct  it 
in  one  way  more  extensive  in  its  benefit  than  in  another,  and 
states  in  his  specification  only  that  mode  which  would  be 
least  beneficial,  reserving  to  himself  the  more  beneficial  mode 
of  praetinng  it,  although  he  will  have  so  fiur  answered  the 
patent  as  to  describe  in  his  spedfication  a  machine  to  which 
the  patent  extends;  yet  he  will  not  have  satisfied  the  law  by 
oominunieatiag  to  the  public  the  most  beneficial  mode  he  was 
then  possessed  of  for  exercising  the  privilege  granted  to  him. 
And  see  Brown  ▼.  Moored  Rep«  of  Arts,  28th  Vol.  p.  60. 

(/)  1  T.  R.  607.  1  Holf  8  N.  P.  C.  60.  King  v.  Wheeler. 
2  Bam.  &  Aid.  345. 
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Inadvertence. 


Sabieqiient 
diKOTery, 


accrues  to  the  patentee  ; — it  is  not  necessary  that 
any  palpable  alteration  has  taken  place  ;  that 
something  has  been  added  or  something  taken 
away  from  the  invention  as  specified,  to  render 
the  patent  void :  it  will  be  invalid  if  hy  any 
means  whatever  a  benefit  is  derived  by  the  pa- 
tentee, which  was  concealed  from  the  public  at 
the  time  the  patent  was  obtained,  even  if  it  be 
merely  a  small  part  of  a  machine  on  which  a  par- 
ticular motion  is  impressed  at  a  given  moment 
in  a  particular  direction,  {g) 

If  this  improved  manner  of  using  the  inven- 
tion be  wdntenlionally  left  undescribed,  still  the 
patent  is  void.  ^*  If  it  was  inadvertent,''  says 
Gibbs,  C.  J.,  speaking  of  Boville's  omission  in 
not  describing  the  bending  of  the  teeth,  'Mf  he 
actually  knew  and  meant  to  practise  that  mode, 
and  inadvertently  did  not  state  the  whole  in  his 
specification,  he  must  answer  for  his  inadvert- 
ence." (A) 

But  if  it  appear  that  this  better  mode  of  using 

(^)  King  v.  Arhwrighi^  Printed  Cases,  50.  The  cylinder 
in  the  specification  was  a  parallel  one :  hut  that  which  was 
used,  spiral. 

(h)  Boviile  v.  Moore,  Dav.  Pat  Cas.  413.  Gibhs,  C.  J., 
ohserved  to  the  jury, — You  will  say  whether  yon  think  there 
is  any  fraudulent  concealment  in  the  specification.  A  joxyman. 
— It  might  he  inadvertent,  and  not  fraudulent.  Gibhs,  C.  J. — 
Certainly ;  and  if  it  were  inadvertent,  if  he  actually  knew 
and  meant  to  practise  that  mode,  and  inadvertently  did  not 
state  the  whole  in  his  specification,  he  must  answer  for  his 
inadvertence :  but  it  might  be  a  subsequent  discovery.  Verdict 
for  the  defendant. 
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the  manu&ctare  be  a  subsequent  discovery;  that 
the  patentee  has  since  the  date  of  the  grant  found 
out  this  new  means  of  carrying  on  his  own  in- 
rention  to  a  better  effect;  then  the  grant  will 
continue  valid  :  (t)  but,  as  before  stated,  the  pre- 
samption  of  concealment  will  be  against  him. 

Another  important  rule  of  law  was  established 
io  the  case  of  Crosley  ▼.  Beverley,  (j)  Mr.  Clegg, 
the  patentee,  had  a  grant  for  an  improved  gas 
apparatus,  and  he  claimed  a  gas  meter  (or  part  of 
it),  as  described  in  the  specification.  It  appeared , 
on  the  examination  of  Mr.  Clegg  himself,  that 
he  had  invented  the  method  of  making  the  gas* 
meter,  as  described  in  the  specification,  in  the 
time  bettoeen  the  dates  of  the  patent  and  the  sped'- 
ficaiion.  Before  he  took  out  the  patent  he  had 
completed  the  design  of  the  meter,  but  he  had 
not  actually  made  one,  and  he  found  several  im- 
provements upon  it  before  he  sent  in  his  specifi- 
cation, in  which  he  described  the  meter  so  im- 
proved as  the  invention  claimed  by  him.  The 
Court  was  clearly  of  opinion  the  patent  was  valid 

(0  BovUle  V.  Moore,  Dav.  Pat.  Cas.  401.  Gibbs,  C.  J.— 
If  BIr.  Brown,  nnce  he  obtained  his  patent,  had  discovered 
an  improvement,  effected  by  bending  the  teeth  or  adding  a 
longer  tooth,  he  might  apply  that  improvement;  and  his 
pstent  will  not  be  affected  by  his  using  his  own  machine  in 
tbat  improved  state :  but  if,  at  the  time  he  obtained  his  patent, 
he  was  apprised  of  this  more  beneficial  mode  of  working,  and 
did  not  by  his  specification  communicate  it  to  the  public,  that 
must  be  considered  as  a  firaudulent  concealment,  although  it 
was  done  inadvertently,  and  will  render  the  patent  void. 

(;)  9  Bam.  &  Cress.  63. 
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in  law,  and  Lord  Tenterden  observed,  that  he 
was  at  a  loss  to  know  upon  and  for  what  reason  a 
patentee  is  allowed  time  to  disclose  his  invention, 
unless  it  be  for  the  purpose  of  enabling  him  to  bring 
it  to  perfection.  If,  added  his  Lordship;  in  the 
intermediate  time  another  pei'son  were  to  discover 
the  improvements  for  so  mnch  of  the  machine,  the 
patent  woald  not  be  available.  And  Mr.  Justice 
Bayley  said, — *'  It  is  the  duty  of  a  person  taking 
out  a  patent  to  communicate  to  the  public  any 
improvement  that  he  may  make  upon  his 
invention  before  the  specification  has  been  en- 
rolled." 
II.  MaiMnt.  Upou  these  grounds,  and  for  these  reasons, 
applicable  to  the  specifications  of  almost  all  kinds 
of  manufactures,  many  patents  have  been  de* 
clared  to  be  void.  The  inventor  bearing  them 
in  mind,  and  attending  to  the  nature  of  each 
kind  of  manufacture,  whether  it  be  a  substance, 
or  machine,  &c.,  as  it  is  distinguished  from  the 
rest  in  the  last  Chapter,  will  be  able,  by  avoiding 
similar  errors,  to  make  a  correct  specification  for 
any  invention.  Indeed,  no  further  assistance 
can  be  given  to  him  than  that  which  may  be 
derived  from  a  few  general  observations  on  the 
description  peculiar  to  each  manufacture. 

The  description  of  a  machine  must  disclose 
the  nature  of  the  invention,  and  the  manner  in 
which  it  is  to  be  performed.  It  must  be  minute 
without  perplexity,  and  luminous  without  being 
overwrought.  When  it  descends  to  particulars, 
the  elements  that  are  known  to  all  should  not  be 
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noticed ;  nor  yet,  in  its  falness,  should  any  thing 
be  included  that  is  not  necessary  to  render  it  in- 
telligible* It  should  be  such  that  a  common 
mechanic,  with  a  reasonable  degree  of  skill  upon 
the  subject  may  comprehend  it.  Though  it 
need  not  be  so  ftiU  as  to  instruct  a  person  igno- 
rant of  the  first  principles  of  mechanics  in  the 
method  of  its  formation  and  use ;  yet,  on  the 
other  hand,  a  person  eminently  skilled  in  the 
subject  must  not  be  required  to  make  it,  A  rea- 
sonable knowledge  and  skill  (of  which  the  jury 
decide)  must  be  possessed  by  the  person  who 
complains  that  the  specification  is  obscure,  and 
that  he  cannot  make  the  machine.  No  contriv- 
ance or  addition,  no  trial  or  experiment,  it  is 
said,  must  be  resorted  to  for  a  full  knowledge  of 
the  invention.  (A)  This  rule  must,  however,  be 
taken  in  a  limited  sense.  Though  no  inventive 
faculty  must  be  exercised,  nor  any  thing  new 
added,  yet  trials,  if  they  are  not  essentially  ne- 
cessary, may  be  made.  If  the  inventor  leave 
any  thing  to  be  found  out  by  experiment,  the 
specification  is  bad  :  unless  the  data,  manner  of 
performing,  and  the  expected  results  are  so 
clearly  given,  that  it  may  easily  be  done. 

Reference  may  be  made  to  the  rudiments  of  ScieDtUw 
that  science   by   which   the  principles  of   the 
machine    are    explained,   but  not  to  scientific 
books.  (/)      A   proposition,   or  truth   generally 
known,  needs  no  reference ;  and  that  which  can 

{k)  2  Hen.  Bla.  484.  (0  11  East.  105. 
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be  found  only  in  some  particular  treatise  must 
be  explained,  but  not  claimed  as  new. 

If  a  piece  of  machinery  be  contemplated  for 
the  purpose  of  giving  a  full  description  of  it,  the 
several  parts,  as  wheels,  rollers,  screws,  springs, 
&c.  ko.f  must  be  set  forth,  together  with  the 
proportion  of  their  diameters,  thickness,  tension, 
&c.  (in)  Then  the  method  by  which  they  are 
united,  and  the  relative  velocities  of  the  moveable 
parts,  (n) 

If  the  thing  specified  be  the  component  parts 
of  ttao  machines,  the  union  of  the  parts  that 
make  up  each  of  them  must  be  clearly  shewn,  {o) 
If  parts  of  the  machine  are  to  be  put  on  and  off 
during  some  of  its  operations,  in  order  to  pro- 
duce the  desired  effect,  or  if  several  articles  are 
intended  to  be  worked  on,  or  several  manu&c- 
tures  to  be  produced, — it  must  be  distinctly 
stated  what  those  parts  are,  their  proportions 
for  different  purposes,  and  where  they  are  to  be 
applied,  (p) 
III.  improt^  It  has  been  shewn  that  the  grant  must  not 
^itiZi.  be  more  extensive  than  the  invention ;  {q)  and 
that,  where  the  patent  is  for  an  improvement 
or  addition,  the  inventor  cannot  monopolize  the 
whole  subject.    The  specification  will,  therefore, 

(m)  King  ▼.  Arkwright^  Printed  Cas.  174.  Dav.  PaU  Cas. 
111. 

(n)  Id.  Printed  Cas.  62, 179.     Dav.  Pat.  Cas.  122. 

(o)  Id.  Printed  Cas.  174  and  177.  Dav.  Pat.  Cas.  ill 
and  117. 

(jp)  Ibid.  0)  Ante^  69. 
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be  incorreGt,  if  it  contain  a  description  of  mare 
than  the  improvement  or  addition ;  (r)  unless  it 
particQlarly  distinguish  the  new  from  the  old 
parts. 

The  inventor  is  not  bound  down  to  any  par- 
ticular mode  of  describing  his  improvement,  so 
that  he  informs  the  public  exactly  in  what 
his  invention  consists.  He  may  describe  it  by 
words^  or  by  diagrams :  {s)  but  he  must  confine 
himself  to  his  invention. 

The  patent  for  the  improvement  of  a  thing,  or 
for  the  thing  improved,  is  in  essence  for  the  same 
manu&cture.  (I)  The  inventor  may  either  ac- 
curately describe  the  addition,  and  then  point  out 
the  method  by  which  it  is  applied  to  the  known 
parts;  or  he  may  describe  the  whole  as  one 

(r)  BranuMh  v.  Hordeastle,  MSS.,  post,  156 ;  and  WiUianu  v. 
Brodie,  cited  by  counsel  in  King  v.  Arkwright,  Printed  Gas.  162. 

(«)  Matfarlane  y.  Price,  1  Stark.  199.  Action  for  in- 
'nogement. — ^The  patent  was  for  certain  improvements  in  the 
leaking  of  umbrellas  and  parasols.  The  specification  professed 
to  set  out  the  improvements  as  specified  in  certain  descriptions 
ud  dnwings  annexed :  but  no  distinction  was  made  either 
in  the  description,  or  by  any  marks  in  the  drawings,  between 
^Hot  was  new  and  what  was  old. 

fillenborough,  C.  J.-^The  patentee  in  his  specification 
ought  to  inform  the  person  who  consults  it  what  is  new  and 
yihi  u  old.  The  specification  states  that  the  improved  in- 
itrnment  is  made  in  manner  following.  That  is  not  true, 
>mce  the  description  comprises  what  is  old  as  well  as  what  is 
oew.  Then  it  is  said,  that  the  patentee  may  put  m  aid  the 
liguies.  But  how  can  it  be  collected  from  the  whole  of  these, 
ifl  what  the  improvement  consists  ? 

(0  2  Hen.  Bla.  481, 2. 
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machine,  and  then  particalarize  the  parts  newly 
discovered. 

It  is  not  absolutely  necessary  that  the  old  parts 
should  be  described.  They  may  be  referred  to 
generally,  if  the  whole  is  not  thereby  rendered 
unintelligible.  Thus  in  Jessop's  case^  (u)  whose 
invention  consisted  of  a  single  movement  in  a 
watch,  it  was  said  to  be  sufficient  to  refer  gene- 
rally to  a  common  watch,  and  then  to  give  direc- 
tions how  the  new  part  was  to  be  added  to  it. 

There  is  one  decision  on  an  improvemeni  which 
appears  to  be  an  anomaly.    Harmar  (t^)  obtained 

(tt)  2  Hen.  Bla.  489. 

(f?)  Harmar  v.  Playne^  11  East,  101.  The  patent  was  for 
**  a  machine  invented  for  raising  a  shag  on  all  sorts  of  woolleo 
doths,  and  cropping  or  shearing  them»  which  together  come 
under  the  description  of  dressing  woollen  cloths,  and  also  for 
cropping  or  shearing  of  fustians."  There  were  drawings  of 
the  machine.  Harmar  afterwards  invented  some  improvement 
of  his  machine,  for  whidi  he  prayed  a  patent ;  which  patent 
was  granted  upon  the  usual  condition,  that  he  should  ascertain 
the  nature  of  the  said  invention  or  the  said  improvements. 
The  second  specification  recited  the  first  patent^  and  descrihed 
the  10^0^  of  the  machine,  without  shewing  in  words  or  marking 
in  the  drawing  where  the  first  machine  ended,  <Hr  firom  what 
point  the  improvements  began.  The  improvement  could  only 
appear  by  comparing  together  the  two  specifications.  It  was 
contended  for  the  plaintiff,  that  the  patent  and  specification 
referring  to  it  are  to  be  construed  together  as  one  instrument. 
The  first  patent  being  enrolled,  the  public  were  bound  to  take 
notice  of  it :  and  being  recited  in  the  secondi  the  improvements 
easOy  appeared  by  comparing  them.  That  it  vtras  more  con- 
venient to  give  a  description  of  the  whole,  than  by  a  literal 
compliance  to  state  what  the  improvements  were. 

For  the  defendant  it  was  said,  that  improvements  should 
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a  patent  for  a  machine.  Having  very  much  im- 
proved it»  he  procured  another  patent,  in  which 
the  first  was  recited.  In  the  second  specification, 
without  any  reference  being  made  to  the  descrip- 
tion of  the  former  subject,  the  whole  machine  so 
improved  was  set  forth,  without  the  new  parts 
being  distinguished  from  the  old  ones.  The 
second  grant  was  held  to  be  good,  because  the 
second  patent,  by  reciting  the  first,  referred  to  its 
specification,  which  by  the  enrolment  was  matter 
of  record,  and  therefore  supposed  to  be  within 
every  person's  knowledge. 

be  distinctly  marked  and  made  known  by  this  second  specifi- 
cation alone,  without  further  search  or  trouble. 

Le  Blancy  J. — Suppose  the  specification  had  merely  de- 
icnbed  the  improvements,— must  not  the  party  still  have 
lefiened  to  the  original  specification,  or  at  least  have  brought 
t  fall  knowledge  of  it  with  him,  before  he  could  understand 
truly  to  adapt  the  new  parts  described  to  the  old  machine  ? 

EUenboTough,  J. — It  would  lead  to  great  inconvenience, 
if  books  of  science  were  allowed  to  be  referred  to.  A  person 
ought  to  tell  from  the  specification  itself  what  the  invention 
was  fior  which  the  specification  was  granted,  and  how  it  is 
to  be  executed.  If  xeference  may  be  made  to  one,  why  not  to 
many  works  ?  It  may  not  be  necessary  indeed,  in  stating  a 
specification  of  a  patent  for  an  improvement,  to  state  precisely 
all  the  former  known  parts  of  the  machine,  and  then  to  apply  to 
those  the  improvement :  but  on  many  occasions  it  may  be 
nxfBcient  to  refer  generaUy.  But,  however,  I  feel  impressed 
by  the  observation  of  my  brother  Le  Blanc,  that  the  trouble  and 
labour  of  referring  to  and  comparing  the  former  specification 
with  the  latter  would  be  fully  as  great  if  the  patentee  only  de- 
acribed  in  this  the  precise  improvements  of  the  former  machine. 
Reference  may  be  made  to  general  science.  The  Court  certified 
to  the  Lord  Chancellor  in  favour  of  the  specification. 
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It  must  be  here  observed  that  Harmar  referred 
to  his  own  patent.  It  seems  by  the  same  reason* 
ingy  that  it  might  be  laid  down  as  a  general  rule, 
that  every  person,  making  a  manufacture  from 
the  subjects  of  several  expired  patents,  might 
recite  and  refer  to  the  specifications  of  them, 
without  taking  any  notice  of  their  contents. 

Sometimes  it  is  difficult  to  determine,  whether 
the  improvements  be  an  addition  of  new  parts, 
properly  so  called,  or  the  parts  of  an  old  machine 
newly  arranged  with  some  material  alteration. 
In  the  latter  case  it  is  safer  to  claim  the  whole  as 
a  new  engine ;  and  then  in  the  specification  to 
distinguish  accurately  between  the  old  and  new 
manufacture,  shewing  the  peculiar  qualities  of 
each,  the  improvement  effected,  the  means  that 
produced  it,  and  the  use  to  which  it  is  to  be 
applied. 
5*^'*"rrn*^  From  these  decisions  it  appears  that  there  are 
an  improve-      scveral  ways  of  making  a  correct  specification  of 

an  improvement : — 

First.  By  describing  the  whole  manufacture, 
and  then  particularizing  with  great  exactness  the 
addition  or  improvement  of  the  inventor.  (9) 

Secondly.  By  a  description  of  the  whole  ma- 
nufacture, pointing  out  the  parts  that  either  are 
old  or  not  material  to  the  invention. 

Thirdly.  By  giving  an  accurate  and  intelli- 
gent description  of  the  improvement,   and  the 

(v)  In  Bramah  v.  Hardcastle,  before  Lord  Kenyon,  17S9| 
the  inventor  did  not  distinguish  the  part  he  really  invented 
from  the  parts  that  were  old  in  his  new  water  closet. 
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manner  in  which  it  is  applied  to  the  subject,  or 
parts  that  are  old. 

Foorthly.  By  describing  the  whole  manufac- 
ture, if  it  be  an  improvement  of  another  for  which 
a  patent  has  been  obtained,  taking  care  to  refer 
in  the  new  specification  to  that  of  the  former 
patent. 

The  observations  of  the  Court  in  Minter  v. 
Mower,  (w)  are  worthy  of  attention  in  drawing  a 
specification  of  a  machine.  In  the  specification 
the  invention  was  described  to  be  of  ^'  An  im- 
provement in  the  construction,  making,  or  manu- 
fecturing  of  chairs,"  and  to  consist  in  the  appli- 
cation of  a  self-adjusting  leverage  to  the  back 
and  seat  of  a  chair,  whereby  the  weight  on  the 
seat  acted  as  a  counterbalance  to  the  pressure 
against  the  back,  and  whereby  a  person  sitting 
in  the  chair,  might,  by  pressing  against  the  back, 
cause  it  to  take  any  inclination,  and  yet  might 
be  supported.  In  an  action  for  infringing  the 
patent,  it  was  pleaded  that  the  specification  did 
not  describe  the  invention.  It  was  proved  that  a 
chair  had  previously  been  sold,  to  which  a  simi- 
lar leverage  was  applied,  acting  by  the  pressure 
in  the  same  way,  but  having  also  other  machinery 
which  prevented  the  inclination  of  the  back  from 
being  shifted,  except  when  a  spring  was  touched 
by  the  hand.  The  jury  found,  that  without  such 
other  machinery,  the  chair  previously  sold  would 
have  produced  an  equilibrium  by  the  self-adjusting 
leverage  ;  that  the  maker  of  it  was  the  inventor 

{te)  Minier  v.  Mower,  6  AdoL  &  Ell.  R^p.  735. 
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of  the  machine,  and  found  out  the  principle,  but 
not  the  practical  purpose  to  which  it  was  now 
applied ;  and  that  the  plaintiff  had  discovered 
such  purpose. 

Lord  Den  man,  ordering  a  nonsuit,  thus  de- 
livered the  judgment  of  the  Court. 

'^  An  action  between  the  same  parties  has  al^ 
ready  been  decided  by  the  Court  of  Exchequer, 
in  which  the  patent  claimed  by  the  plaintiff  was 
deemed  good  and  valid.  But,  on  the  trial  in  this 
Court,  an  entirely  new  fact  was  given  in  evi- 
dence, and  affirmed  by  the  verdict  of  the  jury  ; 
namely,  that  a  chair  very  closely  resembling 
that  made  by  the  plaintiff's  patent  had  been 
made  and  sold  before  that  patent  was  taken  out. 
The  words  of  the  jury  were  these : — *  We  are  of 
opinion  that  Browne  (w)  was  the  inventor  of  the 
machine,  and  found  out  the  principle,  but  not 
the  practical  purpose  to  which  it  is  now  applied. 
We  think  that  Minter  (the  plaintiff,)  made  that 
discovery.' 

**  This  statement  might  not  be  &tal  to  the 
plaintiff 's  title,  if  his  invention  were  truly  set 
forth  in  the  specification  ;  but  the  material  issue 
in  this  cause  being  simply,  whether  the  plaintiff 
did  thereby  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  we  find  it  need- 
ful to  examine  the  terms  of  it. 

**  Now,  the  patent  is  taken  out  for  ^^  An  im- 

(w)  A  workman,  see  ante,  p.  27i  also  Barker  v.  Shaw, 
before  Holroyd,  J.,  at  Lancaster,  1823,  in  which  the  plaintiff  was 
nonsuited,  because  his  workman  invented  the  improvement  in 
hat8« 


n 
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provement  in  the  construction,  making,  or  manu- 
fectoring  of  chairs ;'  the  method  of  making  the 
machine,  and  the  way  in  which  it  acts,  are  then 
fully  described,  without  any  mention  of  any  of  the 
means  employed  in  Browne's  chair.  The  speci- 
fication thus  concludes : — '  What  I  claim  as  my 
invention,  is  the  application  of  a  self-adjusting 
leverage  to  the  back  and  seat  of  a  chair,  whereby 
the  weight  on  the  seat  acts  as  a  counterbalance 
to  the  pressure  against  the  back  of  such  chair,  as 
above  described/  Now,  it  was  perfectly  clear, 
upon  the  evidence,  that  this  description  applies 
to  Browne's  chair,  though  that  was  encumbered 
with  some  additional  machinery.  The  specifica- 
tion, therefore,  claimed  more  than  the  plaintiff 
had  invented,  and  would  have  actually  precluded 
Mr.  Browne  from  continuing  to  make  the  same 
chair  that  he  had  made  before  the  patentee's  dis- 
covery. We  are  far  from  thinking  that  the 
patentee  might  not  have  established  his  title  by 
sbevnng  that  a  part  of  Browne's  chair  could  have 
effected  that  for  which  the  whole  was  designed. 
But  his  claim  is  not  for  an  improvement  upon 
Browne's  leverage,  but  for  a  leverage  so  described 
that  the  description  comprehended  Browne's. 
We  are,  therefore,  oC  opinion,  that  the  patent 
cannot  be  sustained,  and  a  nonsuit  must  be 
entered." 

Every  combination  appears  at  first  sight  to  be  iv.  cmnbi- 
subject  to  the  same  rules  for  describing  it,  as  an 
improvement  or  addition.    The  same  end,  a  clear 
and  intelligent  description  of  the  manufacture. 
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without  any  extraneous  matter,  is  to  be  obtained : 
but  the  manner  of  attaining  it  is  somewhat  dif- 
ferent. 

If  it  is  only  a  combination  of  substances, 
materials,  or  parts  of  machines  in  common  use, 
previously  applied  for  the  same  or  different  pur- 
poses, then  the  specification  will  be  correct  which 
sets  out  the  whole  as  the  invention  of  the  paten- 
tee ;  (x)  if  he  clearly  express  that  it  is  in  respect 

(«)  BoviUe  y.Mooret  2  Manh.  21 1.  S.  C.  Dav.  Pat.  Cas. 
411.  A  patent  was  taken  out  by  Mr.  Bxown,  for  "  a  machine 
or  machines  for  the  manu£Eu;tare  of  bobbin  lacci  or  twist  net, 
similar  to  and  resembling  the  Buckinghamshire  lace  net,  and 
French  lace  net,  as  made  by  the  hand  with  bobbins  or  pillows," 
who  assigned  it  to  the  plainti£ 

Gibbs,  C.  J. — Now,  gentlemen,  the  objections  made  to  this 
specification  upon  this  part  of  the  case  are,  that  it  goes  fiuther 
than  it  ought ;  that  it  states  more  to  be  the  inrention  of  Mr. 
Brown  than  reaUy  was  so ;  and  I  think  I  may  state-  generaUy 
to  you,  that  they  say  that  all  that  precedes  the  crossings  of 
the  threads  is  old,  whereas  he  has  stated  it  as  part  of  his  in- 
vention ;  and  besides  that  they  state,  that  the  forks  and 
dividers  which  he  has  stated  as  part  of  his  invention  are  equally 
old.  I  think  with  respect  to  the  principle,  if  there  existed  at 
the  time  Mr.  Brown  took  out  his  patent  engines  for  the 
making  of  lace,  of  which  his  was  only  an  improvement,  then 
his  patent  ought  to  have  been  only  for  an  improvemefU ;  and 
certainly,  if  he  conld  have  supported  his  patent  for  an  engime^ 
his  specification  ought  to  have  pointed  out  those  parts  only 
which  were  of  his  invention,  as  those  to  which  his  privflege 
applied ;  and  if  you  should  be  of  opinion  that  he  has  in  his 
specification  stated  more  than  he  is  entitled  to,  as  what  was 
his  invention,  then  in  my  opinion  his  specification  is  bad. 

Now  the  answer  that  the  plaxntifis  have  endeavoured  to 
give  to  that  objection  is  this  : — They  say  there  is  nothing  in 
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of  such  new  combination  or  application ,  and  of 
that  only,  without  laying  any  claim  to  the  merit 


fhe  world  that  ib  absolutely  new;  you  may  refer  it  all  to 
fint  principles.  The  wheels  are  well  known ;  and  yet  you 
may  state  them  in  your  specification  as  one  of  the  means 
by  which  you  efiCect  your  purpose.  Levers  are  well  known : 
bat  yet  yon  may  state  them  in  the  same  way ;  that  certainly 
is  10.  They  go  on  to  say,  their  invention  consists  not  in  this 
or  that  particular  part,  of  which  their  machine  is  composed, 
as  being  new,  but  in  the  conformation  of  all  the  parts  of  it ; 
the  novelty  consisting  in  that  conformation :  and  if  the  new 
eonfbnnation  of  all  those  parts  was  of  the  plaintiff's  invention, 
then,  althoiigh  every  one  of  the  parts  was  old,  they  wotdd  be 
entitled  to  a  patent  for  a  machine  composed  by  that  new 
conformation  of  the  whole;  but  if  you  find  that  another 
person  had  combined  all  those  parts  up  to  a  given  point,  and 
that  Mr.  Brown  took  up  his  combination  at  that  point,  and 
went  on  combining  beyond  that,  if  the  subsequent  combina- 
tions alone  were  his  invention,  the  former  combinations  he 
will  have  no  right  to.  Those  combinations  could  not  exist 
before,  unless  there  had  existed  an  engine  in  which  they  were 
fimnd;  and  if  there  existed  before  this  time  an  engine  in 
which  they  were  found,  it  is  for  you  to  say,  whether  this 
which  Mr.  Brown  has  invented  is  any  more  than  an  improve- 
ment of  that  engine,  or  whether  it  is  the  invention  of  a  new 
engme  ?  If  Mr.  Brown  has  only  invented  an  improvement  of 
the  old  engine,  be  it  Heathcote's,  or  be  it  any  one  or  two 
engines  which  existed  before,  then  his  specification  by  which 
he  daima  the  whole  to  himself  will  be  bad.  If,  on  the  other 
hand,  you  diink  that  he  has  invented  an  eng^e,  which  consists 
of  a  perfectly  new  conformation  of  parts,  although  all  the  parts 
were  used  before,  yet  he  will  be  entitled  to  support  his  patent 
for  a  new  machine. 

Now,  I  wish  to  have  what  I  state  upon  this  subject,  ob- 
•erred  by  the  counsel  on  both  sides,  that  they  may  be  aware 
how  I  put  it.     If  a  combination  of  those  parts  existed  before ; 
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of  original  invention  in  the  use  of  the  materials. 
Nothing  more  than  the  invention  must  be  claimed. 
Every  old  part  which  is  essential  and  material 
in  producing  the  intended  effect  will  be  con- 
sidered as  claimed  9  if  it  be  not  designated  as  old. 
If  the  part  in  common  use  be  even  an  elementary 
principle,  or  a  single  combination,  and  effect  a 
new  end,  it  becomes  a  part  of  the  substance  of 
the  invention,  and  must  be  protested  against  as 
not  being  claimed. 

If  the  invention  consist  of  a  new  set  of  conibi- 
nations,  added  to  a  manufacture  composed  of 
combinations,  then,  though  the  effect  produced 
be  different  throughout,  the  specification  should 
only  describe  the  new  combinations  which  have 
been  invented,  and  how  they  are  to  be  added  to 
the  old  ones. 

If  the  combination  consist  of  the  subjects  of 
several  patents  which  have  expired,  or  of  some 

if  a  combination  of  a  certain  number  of  these  parts  existed 
up  to  a  given  point  before,  and  Mr.  Brown's  invention  sprung 
from  that  point,  and  added  other  combinations  to  it;  then 
I  think  this  specification,  stating  the  whole  machine  as  his 
invention,  is  bad.  If,  on  the  -other  hand,  you  think  he  has 
the  merit  of  inventing  the  combination  of  aU  the  parts  from 
the  beginning,  then  I  think  the  specification  is  good,  and 
that  he  is  entitled  to  your  verdict.-*-Verdict  for  the  defendant 

Gibbs,  C.  J.-^Gentlemen,  I  will  just  ask  you  this :-— do 
you  find  that  the  combination  of  the  parts  up  to  the  crossing 
of  the  threads  is  not  new  ? 

Foreman. — Yes,  my  Lord. 

Juryman.-— The  threads  then  taking  a  new  direction,  and 
certainly  the  most  valuable  part  to  the  plaintiff,  is  a  new 
invention :  but  we  are  of  opinion  it  is  nothing  more  than  an 
improvement. 
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new  ones  that  have  been  bought,  it  would  appear 
from  the  reasoning  of  Ellenborough,  C.  J.,  that 
a  description  of  the  method  by  which  they  were 
combined,  with  a  reference  to  the  several  speci- 
fications, would  be  all  that  is  required  to  sustain 
the  patent,  (y) 

Pursuing  the  same  order  in  giving  rules  for  v.  Method 
making  speci6cations  as  was  followed  in  the  for-  practice. 
mer  chapter,  when  the  different  subjects  of  patents 
were  examined,  the  necessary  description  of  the 
fifth  kind  of  new  manufactures,  principles  or 
methods  carried  into  practice  by  tangible  means, 
must  now  be  investigated. 

It  was  shewn  in  the  last  chapter,  that  a  prin-  Specification 

•  1  11  111.  i»  mi       of  a  principle. 

ciple  could  not  be  the  object  of  a  patent.  Ihe 
impossibility  of  giving  a  description  of  it  in  every 
instance  in  which  it  might  be  used,  was  urged 
as  a  strong  argument  against  its  being  allowed 
to  be  monopolized. 
Reasons  have  also  been  assigned  why  a  me-  Soecification 

aLi  V  ?•  .  \  •      A   I*  of  a  method. 

tbod  merely  as  such,  is  not  a  proper  subject  for  a 
patent.  If  a  method  can  be  the  subject  of  a 
patent,  the  description  of  it  must  indeed  be  very 
accurate.  It  must  be  so  clear  and  evident  that 
no  experiments  must  be  necessary  to  learn  it, 
and  to  put  it  in  practice  as  beneficially  as  the 
patentee  enjoys  it. 
If  neither  a  principle  nor  a  method  can  be  the  Specification 

01  the  tangible 

subject  of  a  patent  within  the  meaning  of  the  means  of  prin- 
statute  of  James ;  if,  when  a  patent  is  obtained  into  practice, 
for  a  method,  it  is  in  fact  granted  for  tangible 

(y)  Harmar  v.  Plaifne,  11  East,  107.     Ante,  159. 

M  2 
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VI.  Chemical 
discovery. 


VII.  Foreign 
invetUion* 


means  of  carrying  that  method  into  practice ;  (z) 
it  is  quite  evident  that  the  specification  of  a 
method  is  governed  by  the  same  rules  as  if  the 
description  was  to  be  given  of  some  one  kind  of 
the  above  mentioned  manufactures,  whether  the 
real  subject  of  the  patent  be  a  machine,  improve- 
ment, or  combination,  and  therefore,  that  any 
further  comment  would  be  superfluous. 

When  a  chemical  discovery  is  the  foundation 
of  the  invention  for  which  the  patent  has  been 
granted,  inasmuch  as  the  substance  or  thing 
produced,  and  not  the  principle,  process,  or  me- 
thod, is  the  legal  subject  of  the  patent,  it  ought 
to  be  described.  The  ingredients,  their  propor- 
tions, the  times  of  mixing,  &c.,  ought  to  be  fully 
stated,  and  then  the  beneficial  use  to  which  the 
substance  can  be  applied,  (a) 

A  manufacture,  when  first  introduced  into 
England,  whether  it  be  a  substance  or  machine, 
an  improvement  of  something  already  known 
here,  or  a  combination  of  native  discoveries,  still 
it  must  be  fully  and  correctly  explained.  Its 
specification  is  regulated  by  the  same  laws,  and 
is  subject  to  the  same  critical  examination,  as  if 
it  were  an  English  invention. 


(z)  Ante,  73. 

(a)  Turner  v.  Winter,  1  T.  R.  602.  The  specification  to 
this  patent  is  what  a  scientific  man,  unacquainted  with  legal 
strictness,  would  naturally  have  made.  It  contains  almost 
every  &ult  generally  found  in  the  descriptions  of  this  class  of 
manu£EU!tures.  It  is,  therefore,  given  fuUy  in  the  difibrent 
parts  of  the  text 


The  Specification.  165 

Thus  it  appears  that  every  part  which  is  new,  Genemi 

f  •  vvv«*««v         ODSBrTAuODS  Oil 

however  nimute,  must  be  clearly  described.  In  Bpecificatioiii. 
the  specification  of  a  substance^  the  simplest 
elements  of  which  it  can  be  formed,  and  the 
best  modes  of  making  and  using  it,  must  be 
accurately  stated.  In  descriptions  of  machines 
there  must  with  scrupulous  fidelity  be  set  forth 
the  cheapest  materials,  the  most  exact  proportions 
of  the  parts,  the  most  expeditious  and  the  best 
mode  of  conducting  them,  with  the  precise  times 
of  potting  on,  or  taking  ofiT,  any  part  of  the 
machine  :  and  an  improvement  or  new  com- 
bbiatum  must  be  kept  distinctly  apart  from  the 
old  manufacture. 

The  public  must  be  put  in  possession  of  the 
manufacture  in  a  way  as  ample  and  beneficial  as 
the  patentee  enjoys  it. 

It  has  been  shewn  that  it  is  a  technical,  but 
UBJust  rule  of  law,  that  if  the  inventor  claims 
anything  in  the  title  to  his  patent,  or  in  the 
specification,  which  is  not  new^  or  has  been  before 
tueJ,  then  the  whole  patent  becomes  void.  It 
has  also  been  contended,  that  every  part  should 
be  useful  as  well  as  new  ;  but  that  was  overruled 
by  the  judges  in  the  case  of  Lewis  v.  Marling  (i). 

In  the  first  section  of  6  &  6  Wm.  4,  c.  83, 
the  law  has  been  altered  in  the  following 
words: — 

"  Any  person  who,  as  grantee,  assignee,  or 
otherwise,  hath  obtained,  or  who  shall  hereafter 

(6)  10  B.  &  C.  22. 


166  Patents  for  Inventions. 

obtain  letters  patent,  for  the  sole  making,  ex- 
ercisingy  vending,  or  using  of  any  invention, 
may,  if  he  think  fit,  enter  with  the  clerk  of  the 
patents  of  England,  Scotland,  or  Ireland,  re- 
spectively, as  the  case  may  be,  (having  first 
obtained  the  leave  of  his  Majesty's  Attorney 
General  or  Solicitor  General  in  case  of  an  English 
patent,  of  the  Lord  Advocate  or  Solicitor  General 
of  Scotland  in  the  case  of  a  Scotch  patent,  or  of  his 
Majesty's  Attorney  General  or  Solicitor  General 
for  Ireland  in  the  case  of  an  Irish  patent,  certified 
by  his  fiat  and  signature,)  a  disclaimer  of  any 
part  of  either  the  title  of  the  invention  or  of  the 
specificationy  stating  the  reason  for  such  disclaimer^ 
or  may,  with  such  leave  as  aforesaid,  enter  a 
memorandum  of  any  alteration  in  the  said  title 
or  specification y  not  being  such  disclaimer  or 
such  alteration  as  shall  extend  the  exclusive  right 
granted  by  the  said  letters  patent ;  and  such 
disclaimer  or  memorandum  of  alteration,  being 
filed  by  the  said  clerk  of  the  patents,  and  en- 
rolled with  the  specification,  shall  be  deemed 
and  taken  to  be  part  of  such  letters  patent  or 
such  specification  in  all  Courts  whatever:  jpro- 
vided  always,  that  any  person  may  enter  a  caveat 
in  like  manner  as  caveats  are  now  used  to  he 
entered  (c),  against  such  disclaimer  or  alteration  ; 
which  caveat  being  so  entered,  shall  give  the 
party  entering  the  same  a  right  to  have  notice 
of  the  application  being  heard  by  the  attorney 

(c)  See  post,  Chap.  V.  as  to  the  manner  of  entering  eaveais. 
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general^  or  solicitor  general,  or  lord  advocate 
respectively :  provided  also^  that  no  such  dis- 
claimer or  alteration  shall  be  receivable  in 
evidence  in  any  action  or  suit  (save  and  except 
in  any  proceeding  by  scire  facias)  pending  at  the 
time  when  such  disclaimer  or  alteration  was  en- 
rolledi  but  in  every  such  action  or  suit  the 
original  title  and  specification  alone  shall  be 
given  in  evidence,  and  deemed  and  taken  to  be 
the  title  and  specification  of  the  invention  for 
which  the  letters  patent  have  been  or  shall  have 
been  granted :  provided  also,  that  it  shall  be 
lawful  for  the  attorney  general,  or  solicitor 
general,  or  lord  advocate,  before  granting  such 
fiat,  to  require  the  party  applying  for  the  same 
to  advertise  his  disclaimer  or  alteration  in  such 
manner  as  to  such  attorney  general,  or  solicitor 
general,  or  lord  advocate  shall  seem  right,  and 
shall,  if  he  so  require  such  advertisement,  certify 
in  his  fiat  that  the  same  has  been  duly  made. 

The  entry  of  a  disclaimer  of  part  of  a  speci- 
fication, under  the  5  &  6  Wm.  4,  c.  83,  s.  1, 
does  not  give  a  right  of  action  for  infringements, 
committed  previously  to  the  disclaimer  {d). 

{d)  Perry  y.  Skinner ^  in  Exch.  £.  T.  18d7.  Law  Journal, 
p.  127. 
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CHAP.  V. 

OF  THE    PRACTICE  OF  OBTAINING   LETTERS    PATENT 

FOR  INVENTIONS. 

Haying  pointed  out  the  person,  who  is  the  first 
inventor,  and  shewn  what  things  are  new  manu- 
factures within  the  meaning  of  the  statute  of 
James,  and  what  are  the  several  properties  of 
the  specification, — the  practical  part,  the  mode 
of  obtaining  the  letters  patent,  the  manner  of 
modifying  them  when  obtained,  and  the  method 
of  procuring  protection  for  the  invention  in 
foreign  countries  (a),  next  demand  attention. 
We  shall  consider  the  matter  in  the  following 
order : — 

I.  The  method  of  taking  out  Patents  for  Eng- 
land,  Scotland,  Ireland,  and  the  Colonies. 

11.  The  Acts  of  Parliament  to  enlarge  Patent 
rights. 

HI.  The  proceedings  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  ^c. 

(a)  The  laws  of  foreign  coontries  under  which  protection 
may  be  had  for  British  inventions,  will  be  given  in  a  separate 
chapter.     See  Chap.  X. 
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I.    THE  MBTHOD  OF  TAKING  OUT  PATENTS  FOR  ENQ- 
LAND,  SCOTLAND,  IRELAND,  AND  THE  COLONIES. 

That  no  improvident  grant  may  be  obtained 
from  the  Crown,  the  petitioner  is  required  to 
attend  at  several  offices  ander  government,  that 
the  claims  set  forth  in  his  petition  may  be  care- 
fully scrutinized  and  fully  considered  by  the  law 
officers  of  the  Crown.  Hence  many  instruments 
are  made  preparatory  to  the  patent  itself.  This 
course  necessarily  increases  the  price  of  money 
paid  for  the  patent:  but  it  secures  alike  the 
public  from  imposture,  and  the  Crown  from 
deceit;  and  prevents  the  evils  arising  from  an 
illegal  privilege  of  exclusively  making  and 
vending  some  particular  manufacture  which 
may  not  be  worthy  of  protection. 

As  many  of  the  instruments  are  furnished  at 
the  public  offices,  those  only  are  given  in  the 
Appendix,  which  must  be  prepared  either  by  the 
petitioner  or  his  agent.  But  it  is  thought  that 
the  interest  of  the  inquirer  would  not  be  best 
consulted,  nor  the  fullest  information  affi>rded  to 
him,  without  a  full  description  of  the  contents  of 
every  one  of  the  documents ;  as  by  that  means 
he  will  be  enabled  not  only  to  examine  whether 
the  instruments  are  correct,  but  at  once  be  able 
to  see  the  whole  routine  of  procuring  the  patent, 
and  the  conditions  upon  which  it  is  obtained. 

The  manner  in  which  all  letters  patent  are  to 
be  passed  is  pointed  out  by  the  statute  27  Hen. 
8,  c.  11:  but  it  would  be  useless  to  shew  how 
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the  method  varies  according  to  the  matter  of 
the  grant,  and  therefore  this  Chapter  will  be 
confined  to  the  manner  of  passing  patents  for 
inventions. 

1.  The  petition.  The  first  Step  to  be  taken  by  an  inventor  is  to 
present  a  petition  (b)  (which  is  written  on  un- 
stamped paper)  to  the  Queen,  to  grant  to  him 
letters  patent. 

It  recites  that  he  has  discovered  something 
(naming  it)  likely  to  be  of  general  benefit,  of 
which  he  is  the  true  and  first  inventor,  and  that 
it  has  never  before  been  used.  He  th^i  prays 
for  letters  patent  to  secure  to  himself  the  sole 
use  of  his  invention  for  fourteen  years. 

The  patent  is  in  general  made  out  for  England 
only  ;  but  it  will  be  extended  to  the  Colonies,  if 
they  are  named  in  the  prayer  of  the  petition. 

The  decia-  Formerly,  an  affidavit  sworn  before  a  Master, 

or  Master  extraordinary  in  Chancery,  must  ac- 
company and  support  the  allegations  of  the 
petition,  but  now  (c)  a  declaration  is  made  in 
lieu  thereof. 

(6)  See  form  of  the  petition  in  the  Appendix. 

(c)  See  5  &  6  Wm.  4,  c.  62,  s.  11,  it  is  enacted,  That 
whenever  any  person  or  persons  shall  seek  to  ohtain  any 
patent  under  the  great  seal,  for  any  discovery  or  invention, 
such  person  or  persons  shall,  in  lieu  of  any  oath,  affirmation, 
or  affidavit  which  heretofore  has  or  might  be  required  to  be 
taken  or  made,  upon  or  before  obtaining  any  such  patent, 
make  and  subscribe,  in  the  presence  of  the  person  before  whom 
he  might,  but  for  the  passing  of  this  act,  be  required  to  take 
or  make  such  oath,  affirmation,  or  affidavit,  a  declaration  to 
the  same  effect  as  such  oath,  affirmation,  or  affidavit;    and 
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The  petition  and  declaration  are  then  left  at 
the  office  ((f)  of  the  Secretary  of  State  for  the 
Home  Department. 

When  the  petition  has  lain  a  few  days  in  the  2.  Attoniey 
office  at  the  Home  Department,  an  answer,  report, 
which  is  a  reference  of  it  by  the  Secretary  of 
State  to  the  Attorney  or  Solicitor  General  for  his 
opinion,  will  be  given.  It  is  generally  written 
on  the  back  or  margin  of  the  petition,  which, 
when  thus  marked,  is  taken  to  the  chambers  of 
either  of  those  crown  law  officers,  from  whom 
in  a  few  days,  a  report  thereon  may  be  obtained. 

The  report,  after  reciting  the  reference,  the 
petition,  and  the  affidavit,  states,  that  inasmuch 
as  it  is  at  the  hazard  of  the  petitioner  whether 
the  invelition  be  new,  or  will  have  the  desired 
success,  and  as  it  is  reasonable  that  her  Majesty 
should  encourage  arts  and  inventions  which  may 
be  for  the  public  good,  it  is  therefore  the  opinion 
of  the  reporter,  that  the  royal  letters  patent 
should,  as  desired,  be  granted  to  the  petitioner, 
provided  a  particular  description  (e)  of  the  nature 
of  the  invention  should  be  enrolled  within  a 
given  time  in  the  Court  of  Chancery. 

It  is  this  opinion,  that  a  particular  description 
of  the  invention  should  be  enrolled,  which  gives 

such  declaration,  when  du]y  made  and  subscribed,  shaU  be  to 
all  intents  and  purposes,  as  valid  and  effectual  as  the  oath, 
affirmation,  or  affidavit  in  lieu  whereof  it  shall  have  been  so 
made  and  subscribed. 

(d)  At  the  Treasury  staircase,  Whitehall. 

(e)  This  proviso  was  first  introduced  into  the  patents  in 
the  reign  of  Queen  Anne. 
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rise  to  that  important  instrument,  the  **  Specific 
cation.**  (e) 

This  report  is  now  made  as  matter  of  course, 
and  without  any  trouble  to  the  petitioner,  unless 
a  caveat,  of  which  mention  will  be  made  here- 
after, has  been  entered. 
3.  The  bui  The  report  is  taken   from  the  office  of  the 

for  the  patent,   ^jtomey   General  to  that  of  the  Secretary  of 

State  for  the  Queen's  warrant. 

This  warrant  is  an  echo  of  the  report,  and 
gives  authority  to  her  Majesty's  law  officer  to 
prepare  a  bill  containing  the  grant  for  the  royal 
signature.  In  it  the  exact  time  in  which  the 
specification  must  be  enrolled  is  mentioned. 

The  warrant  is  carried  to  the  patent  office  {/) 
of  the  Attorney  or  Solicitor  General  for  the  bill 
which  is  to  be  marked  as  examined  by  him.  At 
the  bottom,  her  Majesty  is  informed  by  her 
Attorney  General  that  all  such  clauses,  prohi- 
bitions, and  provisoes,  as  are  therein  inserted,  are 
usual  and  necessary  in  grants  of  the  like  nature. 

The  bill  is  the  rough  draft  of  the  patent,  and 
contains  all  its  allegations.  Indeed,  it  is  verbatim 
the  same  as  the  patent,  except  the  attestation  to 
the  latter  instrument. 

When  prepared,  the  bill  is  carried  to  tlie  office 
of  the  Secretary  of  State,  for  the  Queen's  sign 
manualy  (g)  from  whence  it  is  taken  to  be  passed 

(/)  Other  provisoes  are  occasionally  introduced,  as  that  the 
patentee  shall  supply  the  puhlic  service  at  rates  to  be  fixed  by 
public  officers.     See  £x  parte  Pering^  4  A  &  £.  949. 

(/)  No.  4,  Old  Buildings,  Lincoln's  Inn. 

{g)  Equity  Cas.  54 — 209  ;  and  see  2  Inst.  564,  555. 
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at  the  ^gnet  office,  (g)  The  clerk  of  the  signet 
prepares  a  warrant  to  the  Lord  Keeper  of  the 
Privy  Seal,  whose  clerk  gives  another  warrant, 
in  which  the  body  of  the  patent  is  recited, 
directed  to  the  Lord  Chancellor. 

The  warrant  from   the  Lord  Keeper  of  the  4.  The  patent 
Privy  Seal  is  taken  to  the  patent  office  of  the 
L>rd  Chancellor,  where  the  patent  is  made  out 
and  sealed.  (A) 

ig)  In  Somerset  House. 

(h)  For  an  abridgment  of  the  contents  of  a  patent  see  the 
Introduction,  ante,  p.  22 ;  and  for  its  parts  at  full  length,  see 
Appendix. 

The  following  sums  of  money  are  paid  for  letters  patent 
for  an  invention,  as  appeared  by  several  returns  made  to  the 
House  of  Commons  in  the  year  1826. 

1.  Return  from  the  office  of  Secretary  of  State  for  the 
Home  Department,  England. 

Reference  to  the  Attorney  or  Solicitor  General  £2     2     6 

Royal  Warrant 7  13     6 

With    an    addition    of    11.    7s.  6d.  if 

the  patent  of  invention  extends  to  Her 

Majesty's  Colonies  and  Plantations  abroad ; 

and  if  the  patent  is  granted  to  more  than 

one    person,   an  additional  fee  upon   the 

royal  warrant  of  II.  7s.  6d.  for  each  addi* 

tional  person. 

King's  Bill £7  13    6 

With  an  addition  of  1/.  7s.  6d.  if  the  pa- 
tent extends  to  the  Colonies ;  and  if  granted 

to  more  than  one  person,  an  additional  fee 

upon  the  King's  Bill  of  ll.  7s.  6d.  for  each 

additional  person. 

2.  From  the  office  of  the  Secretary  of  State  for  the  Home 
Department,  Scotland. 

Reference  to  the  Lord  Advocate         .         .£226 
Royal  Warrant  and  Stamp  .      16  17    0 
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When  a  patent  has  once  passed  the  great  seal, 
its  date  cannot  be  altered,  (i) 

And  if  granted  to  more  than  one  person, 
an  additional  fee  of  2/.  15«.  for  each  addi- 
tional person. 

3.  From  the  office  of  the  Secretary  of  State  for  the  Home 
Department,  Ireland. 

Reference  to  the  Lord  Lieutenant         .         .£226 
Warrant  and  Stamp  .         .         .         .936 

And  if  granted  to  more  than  one  person, 
an  additional  fee  of  \L  7»n  6d,  for  each  ad- 
ditional person. 

Signed  by  Geo.  R.  Dawsom. 
WhttehaU,  6th  April,  1826. 

4.  Return  from  the  Attorney  or  Solicitor  Greneral's  offices  of 
the  expenses  incurred  there  for  taking  out  a  patent  for  England. 

To  the  Attorney  Greneral  for  his  report  .£330 

To  the  Clerk  110 

If  a  caveat  be  entered  the  Clerk  receives        .050 
To  the  Attorney  General  for  his  approving, 

settling,  and  signing  the  bill      .         .         .500 

If  the  patent  is  opposed  (which  sometimes 
happens)  the  following  fees  are  charged : 
To  the  Clerk  for  every  summons  summoning 
the  parties  to  attend  before  the  Attorney 

General 0    5     0 

To  the  Attorney  Greneral  for  the  hearing  of  the 
parties  by  themselves  or  their  agents  and 
witnesses ;  each  party      .         .         .         .     2  12    6 

To  the  Clerk 0  12    6 

The  same  fees  are  paid  whether  the  pa- 
tent passes  the  office  of  the  Attorney  or 
Solicitor  General. 

Signed  by  H.  Hainbs  and  H.  Owkks, 
Clerks  to  the  Attorney  and  SoUcUor  General. 
10th  AprU,  1826. 


(0  Ex  parte  Beck,  1  Bro.  Cha.  Ca.  578. 
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The  nature  of  the  description  required  (J)  in  ^'c^^*^* 
the  specification,  and  the    manner  in  which  it 
must  be  given,  have  been  fully  investigated.     It 
must  be   under  the  hand  and  seal  of  the  in- 

5.  Return  from  the  Patent  Office  of  the  Attorney  General 
of  the  expenses  incurred  there  for  taking  oat  a  patent  for 
England. 

Stamp  duty  on  the  warrant  from  the  King  to 

prepare  a  hill  for  His  Majesty's  signature 

to  pass  the  great  seal        •         .         .         .  £1  10     0 
To  tLe  Clerk  of  the  Patents  for  preparing  the 

bill  and  docquet,  and  his  fee     .         •         .5106 
Stamp  duty  on  the  bill         .         .         .         .     1  10     0 

Ingrossing  Clerk 110 

To  the  Clerk  of  the  Patents  for  preparing  and 

engrossing  two  transcripts  of  the  bill  to  be 

passed  through  the  signet  and  privy  seal 

offices,  parchment  for  such  transcripts,  and 

transmitting  the  same  to  those  offices ;  each 

transcript  I3s.  9d.  .         •         .17     6 

Stamp  duty  on  each  transcript  XL  lOs.  .300 

Signed  by  M.  Poole, 
loth  Jpril^  1826.  Clerk  in  the  Patent  Office. 

6.  Return  from  the  Signet  Office  of  the  fees  payable  there 
for  a  common  patent  for  an  invention  for  England,  and  also 
lor  Ireland. 

For  Eni^and £4     7     0 

For  Ireland 3     3     0 

Signet  Office,  Signed  Thos.  Venables, 

lOth  AprU,  1826.  Deputy  Clerk  of  the  Signet  attending. 

7.  Return  from  the  Privy  Seal  Office,  of  the  ordinary  ex* 


0')  Ante,  Chap.  IV. 
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ventor ;  {k)  and  is  sometimes  accompanied  with 
a  design  or  drawing  in  the  margin,  to  which, 
from  the  body  of  the  patent,  references  must  be 
made,  to  render  the  whole  instrument  intelligible. 
Before  the  invention  is  particularly  described 
in  the  specification,  a  recital  is  made,  that  a 
patent  had  been  g^ranted  to  the  inventor  to  secure 
to  him  the  whole  benefit  arising  from  it;  and 

pentea  payable  there  for  a  grant  of  a  patent  for  an  invention 

passing  the  Privy  Seal  for  England. 

Office  Fees £4    0     0 

Stamp       •        .        -         •        •         .         .020 


4     2     0 


Privy  Seal  Office^  Jobn  Thomas  Fans, 

April,  1826.  Clerk  of  the  Privy  Seal  in  aitendanee. 

8.  Return  from  the  Lord  Chancellor's  Patent  Office,  of  the 
fees  payable  there  on  a  patent  for  an  invention  for  En^and 
passing  under  the  great  seal. 

Patent  Office £5  17    8 

Stamps 30     2     0 

Boxes        .         .         .         .         ,         •         .096 

Deputy 2     2     0 

Hanaper    .  •  ,  •     7  13     6 

Deputy 0  10    6 

Recipe 1  11     6 

Sealers 0  10    6 

£48  17     2 
Every  additional  name  pays  an  additional 
fee  to  the  Hanaper  of  21. 13«.  6d. 
Patent  Office,  Adelphi,  Signed,  James  Setoh,  i 

17ih  April,  1826.  D.  C.  Patents. 

(k)  21  Jac.  I.  c.  3,  8.  6. 
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that  therein  a  proviso  was  inserted  requiring  a 
description  of  the  invention,  and  that  in  conse- 
quence of  such  requisition  the  patentee  makes 
the  specification.  The  terms  of  that  proviso  are 
given  in  the  Introduction,  (m) 

The  time  formerly  allowed  for  the  enrolment  The  time 
of  the  specification  was  four  months  :  but  it  is  enrolment, 
now  generally  confined  to  two  months^  unless  the 
inventor  make  a  declaration  that  he  intends  to 
apply  for  patents  for  Scotland  and  Ireland,  and 
then  it  is  extended  to  four  months  if  for  Scotland 
only,  but  otherwise  to  six  months.  A  few  instances 
have  occurred  in  which  a  still  longer  time  has 
been  allowed  to  enrol  the  specification  :  but  in 
one  case  the  Lord  Chancellor  would  not  put  the 
great  seal  to  a  patent  by  which  the  specification 
was  to  be  concealed  for  a  considerable  length  of 
time.  The  Attorney  General  will,  under  special 
circuqistances,  enlarge  the  usual  period  at  any 
moment  before  the  patent  is  sealed. 

When  the  patent  is  once  sealed,  the  specification 
must  he  acknowledged  before  a  Master  in  Chancery, 
and  lodged  in  one  of  the  Enrolment  Offices  (n) 
before  the  expiration  of  the  time  therein  men- 
tioned«  The  day  is  inclusive.  If  the  patent, 
therefore,  be  enrolled  on  the  last  day  of  the 
given  time,  it  is  sufficient,  (o) 

The  legislature  alone  can  grant  relief,  if  the 

(n)  Ante,  20. 

(a)  Petty  Bag  Office,  and  Rolls  Yard,  Chancery  Lane.  The 
Matter  of  the  RoUs  will  order  clerical  errors  to  be  amended, 
(o)  Watmm  v.  Peara,  2  Campb.  294. 

N 
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Certificate  of 
enrolmeot. 


Inspection  of 
specification. 


time  has  transpired:  the  Lord  Chancellor  has 
refused  to  interfere  on  such  an  occasion,  (jp) 

If  the  time  for  the  enrolment  be  expired,  or 
any  thing  else  has  occurred  in  suing  for  the 
patent,  whereby  it  will  be  rendered  void^  it  is 
advisable  to  conceal  the  invention,  and  to  begin 
de  novo  with  another  petition  for  a  patent.  It  is 
a  very  safe  way  to  remedy  all  defects  in  form. 

A  certificate  of  the  enrolment,  which  is  always 
indorsed  on  the  back  of  the  specification,  may  be 
had  at  the  same  time. 

The  specifications  are  kept  open  at  the  Enrol- 
ment Office  for  the  inspection  of  the  public,  and 
copies  of  them  may  at  all  times  be  obtained.  At- 
tempts have  been  made  to  induce  the  Lord  Chan- 
cellor to  dispense  with  the  enrolment  of  the  q>eci- 
fication,  or  to  keep  it  concealed,  which  have  always 
been  unsuccessful,  {q)    In  some  cases  the  legisla- 


(p)  Ex  parte  Ho&pSf  printed  by  mistake  for  JToopj,  6  Yea. 
Jan.  599.  Ex  parte  Beck,  1  Bro.  Cka.  Ga«  678.  Application 
was  made  for  time  to  enrol  Koop's  specification.  Lord  Eldon. 
—I  cannot  do  that ;  for  the  patent  is  void  if  the  proviso  be 
not  complied  with.  You  should  have  applied  to  the  Attorney 
General  before  the  patent  passed  for  a  longer  time  upon  the 
special  circumstances.  I  cannot  take  the  g^reat  seal  firom  a 
patent,  and  repeal  it  in  the  most  essential  point :  it  is  a  legal 
grant,  with  a  proviso  for  the  benefit  of  all  the  King's  snljects. 
You  can  do  nothing  except  by  an  act  of  Parliament  to  enlarge 
the  time  mentioned  in  the  proviso. 

(q)  Ex  parte  Hoops  (for  Koops)  6  Yes.  595.  The  object 
of  the  petition  was,  that  the  Lord  Chancellor  would  dispense 
with  the  enrolment,  or  that  some  provision  Aould  be  made 
to  prevent  the  specification  from  being  made  public :  suggesting 


Practice  of  obtaining  them .  1 79 

tare  has,  however,  permitted  the  specification  to 
be  concealed.  Mr.  Lee(r)  obtained  an  act  of  par- 


the  danger  tihat  foieigiiera  m^ht  obtain  copies  of  the  tpedfica- 
tioii  in  ooneequence  of  the  enrolment. 

Lord  Eldon.— How  can  I  do  this?  Either  upon  this  or 
some  other  case  in  the  hist  sessions  a  clause  for  this  purpose 
was  inserted  in  an  act  of  Parliament ;  and  upon  the  motion 
of  Lord  Thurlow,  upon  reasons  appl3ring  not  only  to  that, 
but  to  an  cases,  and  seconded  by  Lord  Rosslyn,  the  clause 
was  muTersaUy  lejectedt  and  rejected  as  it  appeared  to  me 
upon  Teiy  substantial  grounds,  in  which  I  readily  concur. 
Ai  to  the  worth  of  the  apprehension  suggested,  a  man  has 
nothing  more  to  do  than  to  pirate  your  invention  in  a  single 
instance ;  and  he  will  then  force  you  to  bring  an  action,  and 
then  the  specification  must  be  produced. 

But,  with  regard  to  the  King's  subjects,  a  very  strong  ob- 
jectioD  ooeora,  which  makes  it  necessary  that  the  speclilcatbn 
ihoald  be  capable  of  being  produced.  They  have  a  right  to 
apply  to  the  patent  office  to  see  the  specification,  that  they 
may  not  throw  away  their  time  and  labour,  perhaps  at  a  great 
expense^  upon  an  inTention,  upon  which  the  patentee  might 
sftownds  come  with  his  specification,  alleging  an  infiringement 
of  his  patent;  when,  if  those  persons  had  seen  the  spedflca- 
tion«  they  noTer  would  have  engaged  in  their  project.  The 
enrolment  is,  therefore,  for  the  benefit  of  the  public. 

(r)  See  Lack's  case.  Rep.  of  Arts,  N.  S.  29th  VoL  p.  260. 
The  Lord  Chancellor  observed,  that  Mr.  Lee's  case  was  a  very 
pscoHar  one :  it  was  for  securing  to  the  state,  in  die  time  of 
^w,  the  benefit  of  a  most  important  discovery.  If  Mr.  Lacy 
oonld  make  oat  that  the  state  was  to  be  benefited  by  his  in- 
vention in  any  pecniiar  way,  as  in  the  case  of  j^ceparing  hemp 
sad  fiax,  it  mig^t  be  doubtful  whether  he  mi^t  not  have  a 
Mcret  specification.  His  lordship  was  of  opinioa,  however, 
that  the  legialatnre  would  pause  a  long  tmie  before  they  passed 
nich  an  act  in  Ibture.  He  could  not  put  the  great  seal  to  a 
psient  without  seenig  the  speoifiealioii. 

n2 
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liament,  53  Geo.  3,  c.  179,  by  which  his  speci- 
fication was  ordered  to  be  deposited  in  the  Court 
of  Chancery,  to  be  kept  secret  from  the  public 
for  fifteen  months  ;  and  to  be  produced  only  by 
order  of  the  Lord  Chancellor,  and  by  him  to  be 
examined  whenever  occasion  required. 
6.  Caveat.  The  caveat  is  an  instrument  by  which  notice 

is  requested  to  be  given  to  the  person  who  enters 
it,  whenever  any  application  is  made  for  a  patent 
for  a  certain  invention  which  is  therein  described 
in  general  terms,  (s) 

One  caveat  is  left  at  the  chambers  of  the 
Attorney  General,  another  at  those  of  the  So- 

(«)  Ex  parte  O'ReiUf^  1  Yes.  Jun.  112.  Several  caveats 
were  entered  against  sealing  a  patent  for  a  new  Italian  Opera 
House.  From  the  whole  of  this  long  case,  which  is  very  fuU 
of  facts,  the  opinion  of  Lord  Thurlow  respecting  caveats 
may  be  collected.  He  declared  that  he  would  not  sign  a 
patent  whidi  did  not  hold  the  parties  under  some  contioul 
(if  the  case  required  it),  even  though  there  should  be  no 
caveat  against  it;  and  that  it  was  not  sufficient  merely  to 
answer  objections,  but  that  the  party  petitioning  mast  lay  a 
proper  case  before  him. 

Nothing  is  required  from  those  who  oppose  a  patent,  bnt 
to  shew  that  they  have  an  interest. 

There  were  many  considerations,  he  observed,  whidi  cer- 
tainly would  not  rest  with  him  to  be  determined  upon  that 
petition.  The  use  the  King  might  derive  from  its  having 
been  before  him,  was,  that  the  true  state  of  that  part  of  the 
case  upon  which  the  King's  judgment  would  turn  had  oome 
out  more  intelligibly  than  it  had  before. 

The  thing  that  came  nearest  to  his  office  was  to  see  that 
the  King  was  not  deceived,  and  that  he  did  not  throw  OQt  of 
is  bands  that  authority  which  ought  to  be  retained. 
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licitor  General.     They  must  be  annually  re- 
tiewed. 

If  application  be  made  for  a  patent  for  an  in- 
vention similar  in  its  nature  to  that  mentioned  in 
the  caveat,  then  all  the  parties  are  summoned  to 
attend  upon  the  Attorney  or  Solicitor  General, 
who  separately  examines  each  party.  If  he 
think  that  the  inventions  are  not  the  same,  both 
parties  are  entitled  to  patents  ;  but  if  he  should 
be  of  opinion  that  they  are  the  same,  then  his 
report  shews  to  whom  the  patent  is  to  be  granted. 
The  practice  in  the  office  of  the  Attorney 
General  is  guided  by  rules  made  by  each  learned 
gentleman  holding  that  office,  (t) 

(0  The  derka  of  tbe  Attorneys  General  have  adopted 
(amoDgit  others)  the  following  rules : 

In  the  event  of  an  opposition  to  a  patent  on  the  hiUf  it  is 
customary  for  the  opposing  party  to  enter  a  caveat  to  that 
effect  at  the  patent  office  in  Lincoln's  Inn,  and  at  the  same 
time  to  deposit  30/.  with  the  clerk  as  a  guarantee  for  the  ex- 
penses of  such  opposition. 

Sir  Samuel  Shepherd,  Attorney  General,  ordered  that  no 
report  on  a  petition  should  he  delivered  until  the  caveats  were 
soswered  (t.  e.  within  the  given  time)  and  that  no  hearing 
should  he  had  on  a  btU  instead  ofpetUUm^  without  the  consent 
of  all  the  parties  opposing  the  same. 

May^  1829. 

The  following  rule  was  laid  down  hy  Sir  Rohert  Gifford 
when  he  was  Solicitor  General : 

If  a  caveat  be  entered  after  a  petition  has  been  in  the  office 
seven  days,  the  person  is  entitled  to  notice ;  but  if  the  petitioner 
is  pat  to  any  additional  expense,  the  party  opposing  is  to  pay 
the  same. 

When  Sir  Samuel  RomOly  was  Solicitor  General,  he  es- 
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If  the  disappointed  party  think  that  he  is  in- 
jured, he  should  immediately  enter  a  caveat  at 
the  Chancery  Patent  Office^  and  when  the  grant 
comes  for  the  great  seal,  the  Lord  Chancellor 
will  privately  examine  all  the  parties  concerned, 
and  do  justice  between  them. 

Other  reasons  may  induce  persons  to  enter  a 
caveat  at  the  Chancery  office,  as  was  done  in 
one  case,  to  prevent  the  great  seal  from  being 
put  to  a  patent,  wherein  the  petitioner  was  al- 
lowed fifteen  months  to  enrol  the  specification. 

tablished  this  mle, — That  a  caveat  entered  after  the  report, 
should  not  he  allowed  to  stop  the  signing  of  the  bill,  unless  the 
party  entering  it  paid  the  petitioner  his  expenses  of  the  report, 
warrant,  bill,  and  hearing^  if  the  invention  proved  aiiiiilar. 
If  dtssmUarp  that  he  paid  the  petitioner  his  expenses  at  the 
hearing  only. 

A  question  having  arisen  whether  seven  enUre  days  oa^t 
to  be  allowed  to  persons,  having  caveats,  to  answer  notices  of 
applications  for  patents,  Mr.  Attorney  Greneral  Scarlett  de- 
cided, that  seven  whole  days  should  be  allowed,  exdoaive  of 
the  date  or  day  of  notice. 

22nd  Juljf,  1829. 

The  Attorney  General  (Scarlett)  with  the  concnnenoe  of 
the  Solicitor  General  (Sugden)  laid  down  this  rule,  vm.  That 
upon  the  entry  of  an  opposition  to  a  patent,  the  party  opposing 
shall  deposit  with  the  Attorney  Genend's  or  Solicitor  General's 
clerk  the  sum  of  31.  lOtf.,  which  sum  includes  the  fee  for 
summons  heretofore  paid  by  the  petitioner;  but  if  the  op- 
posing party  appear  at  the  hearing,  the  fee  for  summons  to  be 
remitted,  and  the  petitioner  charged  with  it  as  formerly. 

Sth  Jnkf,  1829. 

Upon  which  the  following  postscript  was  added  to  the  notices : 

P.  S.  The  fee  for  opposing  a  patent  is  3^.  10«.,  which  it  will 
be  necessary  to  lodge  at  the  time  of  opposition. 
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The  Lord  Chancellor,  in  eonsequence,  refused  to 
seal  it.  (tt)  And  where  a  petitioner  applied  for  a 
patent,  in  respect  of  certain  improvements  in 
steam-engines,  a  caveat  was  entered  under  an 
existing  grant,  from  which,  it  was  alleged,  the 
subject  of  this  new  patent  was  borrowed.  The 
Lord  Chancellor  sealed  the  patent  upon  reading 
the  affidavits,  in  one  of  which,  made  by  an 
engineer,  it  was  stated  that  the  subjects  did  not 
resemUe  each  other,  (o) 

Although  the  Lord  Chancellor  is  very  averse  Cotu  of 
to  a  caveat,  at  this  late  stage  of  the  business ;  yet, 
if  he  think  that  the  opposition  was  not  unrea- 
sonable, he  will  not  give  costs,  (w) 

A  caveat  may  be  entered  at  the  office  of  the 
Attorney  General,  against  permission  being 
granted  to  a  patentee  to  disclaim  any  part  of  the 
title  of  his  patent,  or  of  his  specification,  under 
5  &  6  Wm.  4,  c.  83.  (a:) 

Suck  is  a  caveat,  the  manner  of  entering  it, 
and  the  practice  respecting  it. 

Of  its  nature  and  effect  much  misconception 
has  arisen.  It  does  not  create  any  right ;  but  is 
simply  a  request  to  hefaooured  with  information. 
If  the  applicant  think  that  he  is  unjustly  de- 
prived of  an  invention,  after  he  has  been  heard 
before  the  Lord  Chancellor,  he  has  no  remedy 


(«)  Ex  parte  Heathcotet  in  the  matter  of  Laetff  ante,  179. 

(o)  Ex  parte  Fox,  1  Yes.  &  Beam.  67. 

(w)  Id. 

(x)  Post,  190. 
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but  a  scire  facias^  to  repeal  that  which  has  been 
sealed,  (y) 

•  Upon  the  whole,  therefore,  the  entering  a 
caveat  is  nothing  more  than  giving  information 
that  there  is  an  invention  nearly  completed, 
and  requesting,  that  if  any  other  person  should 
apply  for  a  patent  for  the  same  thing,  the  pre- 
ference may  be  given  to  him  who  entered  it. 
Which  request  is  complied  with,  by  the  courtesy 
of  the  crown,  upon  its  being  satisfied  of  its  rea- 
sonableness by  the  report  of  the  Attorney  Grene- 
ral,  or  the  opinion  of  the  Lord  Chancellor.  And 
when  the  patent  is  granted,  it  is  to  be  judged  of 
as  though  no  caveat  had  ever  been  entered. 

The  privileges  derived  from  a  patent  take 
effect  only  in  England ;  but  if  the  colonies  are 
named  therein,  then  it  extends  to  them. 

If  it  be  the  wish  of  the  inventor  to  exercise  his 
invention  exclusively  all  over  the  united  king- 
doms, he  must  take  out  separate  patents  for 
Scotland  and  Ireland. 

By  Act  of  Parliament,  this  exclusive  privilege 
may  be  preserved  to  the  inventor  in  any  other 
places,  over  which  this  government  has  autho- 
rity, as  in  the  East  or  West  India  territories ; 
but  otherwise,  it  is  necessary  to  obtain  an  act  of 
the  colony  to  enforce  the  patent ;  for  example, 
it  is  requisite  in  Jamaica  to  obtain  an  act  of  the 
legislature  of  that  island,  to  secure  the  fruits  of 
a  patent  in  that  colony. 

(y)  Post,  Chap.  IX. 
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II.  THE  ACTS  OF  PARLIAMENT  TO  ENLARGE  PATENT 

RIGHTS. 

In  the  first  edition  of  this  treatise,  after  the 
necessary  forms  and  instruments  have  been  de- 
scribed ;  the  manner  of  soliciting,  and  the  mat- 
ter contained  in  the  acts  of  parliament,  which 
were  sometimes  passed  to  give  greater  utility  to 
the  statute  of  James,  were  stated  ;  but  since  the 
5  &  6  Wm.  4,  hereafter  explained,  it  is  unneces- 
sary to  obtain  an  act  to  prolong  the  time  of 
a  patent;  nevertheless,  it  may  sometimes  be 
necessary  to  obtain  an  act  to  enable  a  patentee 
to  assign  his  patent  to  more  than  twelve  persons. 

In  an  act  of  parliament  to  enable  a  patentee  An  Act  to 

.  .  ,  „  tnabU  th» 

to  assign  to  more  than  twelve  persons ;  after  a  patents  to 
recital  of  the  date  of  the  patent  for  the  original  X^fttoeiM^ 
subject,  and  also  of  that  for  the  improvements,  '^'*^' 
(if  any  has    been    granted) ;     the    proviso  by 
which  the  patent  is  declared  to  be  void,  if  it 
be  transferred  to  any  number  of  persons  exceed- 
ing twelve,  is  set  forth.    Then  follows  the  special 
circumstances ;  as,  that  the  undertaking  requires 
a  large  capital ;  and  that,  to  make  it  beneficial 
to  the  public,  such  large  sums  of  money  are  re- 
quired, which  rendered  it  impossible  for  twelve 
persons  to  use  it. 

It  is  thereupon  enacted,  that  the  patentee  may 
transfer  his  right  to  any  number  of  persons  not 
exceeding  the  number  therein  mentioned,  with 
a  proviso,  that  nothing  in  the  act  contained  shall 
be  construed  to  confirm,  or  give  greater  force,  or 
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validity  to  the  letters  patent  than  they  legally 
possessed  before  the  passing  of  it 

The  acty  though  private  in  its  nature,  is  gene- 
rally made  a  public  ane^  to  prevent  the  expense 
of  pleading  it  specially,  (z) 

Such  an  act  of  parliament  is  procured  in  the 
usual  manner,  in  which  private  ones  are  obtained, 
by  notice  and  petition. 

The  notice,  (a)  after  stating  that  an  applica- 
tion will  be  made  to  parliament  for  an  act  to  en- 
able the  patentee  to  assign  his  letters  patent  to 
more  than  twelve  persons  for  the  enjoyment  of 
the  benefits  accruing  from  the  invention  (naming 
it,)  granted  to  him  on  a  certain  day.  If  the 
patent  has  been  made  for  Scotland  and  Ireland, 
then  the  notice  must  state  that  the  act  is  to  extend 
its  authority  over  those  places.  If  a  subsequent 
patent  has  been  obtained  for  improvements  and 
additions,  then  it  should  be  stated  that  it  is  the 
patentee's  intention  to  apply  for  a  new  term  for 
the  use  thereof  in  England,  Scotland,  and 
Ireland. 

This  notice  should  be  signed  by  the  solicitor 
or  agent  for  the  patentee,  and  should  be  inserted 
three  times  in  the  JLondon  Gazette.  If  the  pa- 
tent be  also  for  Scotland  and  Ireland,  then  the 
notice  should  be  inserted  three  times  in  one  of 
the  Edinburgh  papers,  and  three  times  in  the 
Dublin  Gazette.     These   advertisements  must 


(z)  See  41  Geo.  3,  c.  125,  local  and  personal  acts, 
(a)  Order  of  the  House  of  Commons,  30th  June,  ISOl. 
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appear  ia  the  respective  months  of  August  and 
September,  or  one  of  them  (6)  preceding  the 
sessions  in  which  the  applicaticm  is  to  be  made. 

A  petition^  with  a  copy  of  the  patent  annexed 
to  it,  for  leave  to  bring  in  the  bill,  is  then  pre- 
pared. 

It  describes  the  invention  as  in  the  patent,  (c) 
and  gives  the  dates  of  the  three  grants  for  the 
use  of  the  inventors  in  England,  Scotland,  and 
Ireland.  And  if  patents  for  improvements  have 
been  obtained  for  those  three  kingdoms,  then 
the  several  dates  of  those  three  pat^its  must  be 
stated.  Afterwards  the  special  matter,  with  the 
reasons  for  the  application  {d )  that  may  appear 
to  the  patentee  to  be  important,  should  be  set 
forth.  Then  follows  the  prayer  of  the  petition. 
It  must  be  signed  by  the  parties  who  are  suitors 
for  the  bill. 

This  petition  is  referred  to  a  select  committee, 
who  examine  the  wiinessesy  and  inspect  the 
newspapers  in  which  the  notice  has  been  inserted. 
The  chairman  then  reports  to  the  House  that 
the  committee  have  examined  the  matter  of  the 
petition,  and  that  the  standing  orders  of  the 
House  relative  to  bills  for  confirming  or  prolonging 
terms  of  letters  patent  have  been  complied  with. 
Leave  is  then  given  to  bring  in  the  bill,  to  which 

(h)  Order,  30  June,  1801. 
(c)  Order,  26  May,  1685. 
{d)  Order,  24  November,  1699. 
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a  copy  of  the  patent  is  annexed,  (e)  This  bill  is 
read  ^  first  time,  and  ordered  to  be  read  a  second. 
On  the  second  reading,  upon  being  presented,  it 
is  referred  to  a  select  committee,  who  hear  wit- 
nesses, and  then  report  to  the  House  that  they 
have  examined  the  allegations  of  the  bill,  and 
find  the  same  to  be  true  ;  upon  which  the  House 
orders  the  bill  to  be  engrossed.  On  the  tKrd 
reading  it  is  passed,  and  carried  up  into  the 
House  of  Lords,  by  the  member  who  conducted 
the  bill  through  the  House  of  Commons. 

The  usual  routine  in  the  House  of  Lords  of 
passing  a  private  ac/,  by  which  term  the  bill  is 
there  designated,  is  to  read  it  immediately  a  first 
time,  and  then  for  the  chairman  of  the  select 
committees  to  move  that  it  be  read  a  second  time, 
and  referred  to  a  select  committee  ;  before  whom 
the  witnesses  are  examined  by  the  chairman, 
who  reports  to  the  House  that  the  allegations 
in  the  act  are  true.  Upon  his  motion  the  act 
is  read  a  third  time,  and  passed.  The  Com- 
mons are  informed  of  the  agreement  of  the 
Lords  to  the  act,  and  it  receives  the  royal 
assent. 

(e)  Order,  13  May,  1690. 
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III.    PROCEEDINGS    BEFORE   THE   JUDICIAL 
COMMITTEE   OF   THE   PRIVY    COUNCIL,  &C. 

Some  of  the  defects  in  the  laws  respecting 
letters  patent,  have  been  remedied  by  acts  of 
parliament  introduced  by  Lord  Brougham,  (y*) 
The  5  &  6  Wm.  4,  c.  83,  and  2  &  3  Vict.  c.  67, 
which  require  the  remedies  to  be  applied  by  the 
Judicial  Committee  of  Her  Majesty's  most  ho- 
nourable Privy  Council. 

The  objects  obtained  under  these  acts  by  ap- 
plication to  the  Crown  Law  OflBicers,  or  to  the 
Privy  Council, 


1.  A  remedy  where  it  is  discovered  that  the 

patentee  has  claimed  something  used 
before. 

2.  The  amendment  by  a  disclaimer  of  the 

description  of  the  invention  in  the  title 
or  specification. 

3.  The  prolongation  of  the  term  of  a  patent. 

It  often  happened  in  the  course  of  a  trial  that  Jj ^^e robeS 
the  only  question  discussed,  was,  whether  or  not  of  a  patent 
some  person  besides  the  patentee  had  used  the 
subject  of  the  patent.  In  the  old  cases,  slight 
proof  of  a  prior  using  of  the  thing  invented  in- 
validated the  patent,  although  the  patentee  was 
acknowledged  to  be  the  first  person  who  had 
made  any  beneficial  use  of  it.     That  law  was 

(/)  In  the  Appendix  will  be  found  a  bill  introduced  by 
me,  a^d  passed  through  the  House  of  Commons,  which  was 
stopped  in  the  House  of  Lords. 
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gradually  modified,  and  in  the  cases  of  Lewis  v. 
Marling^  (g)  and  Janes  v.  Pearce^  (A)  it  was  put 
upon  an  intelligible  basis,  (t) 

The  legislative  remedy  for  the  evil  of  varying 
decisions  upon  that  point  is  given  in  section  2  of 
5  &  6  Wm.  4,  c.  83 ;  as  follows  :— 

**  That  if  in  any  suit  or  action  it  shall  be  proved 
or  specially /(mnd  by  the  verdict  of  a  jury  that  any 
person  who  shall  have  obtained  letters  patent  for 
any  invention  or  supposed  invention  was  not  the 
first  inventor  thereof,  or  of  some  part  thereof,  by 
reason  of  some  other  person  or  persons  having  in- 
vented or  used  the  same,  or  some  part  thereof,  be- 
fore the  date  of  such  letters  patent ;  or  if  such  pa- 
tentee or  his  assigns  shall  discover  that  some  other 
person  had,  unknown  to  such  patentee,  invented 
or  used  the  same,  or  some  part  thereof,  before  the 
date  of  such  letters  patent,  it  shall  and  may  be 
lawful  for  such  patentee  or  his  assigns  to  petition 
his  Majesty  in  Council  to  confirm  the  said  letters 
patent,  or  to  grant  new  letters  patent,  the  matter 
of  which  petition  shall  be  heard  before  the  judicial 
committee  of  the  privy  council ;  and  such  com- 
mittee, upon  examining  the  said  matter ^  and  being 
satisfied  that  such  patentee  believed  himself  to  be 
the  first  and  original  inventor,  and  being  satisfied 
thatsuch  inventionor  part  thereof  had  not  been  pub- 
licly and  generally  used  before  the  date  of  sfiuck  first 
letters  patent^  may  report  to  his  Majesty  their 
opinion  that  the  prayer  of  such  petition  ought  to 

(S)  10  B.  &  C.  22,  and  4  C.  &  P.  52.  {h)  Ante,  46. 

(t)  See  ante,  Chap.  III. 
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be  complied  with,  whereupon  his  Majesty  may, 
if  he  think  fit,  grant  such  prayer ;  and  the  said 
letters  patent  shall  be  available  in  law  and  equity 
to  give  to  such  petitioner  the  sole  right  of  using, 
makiDg,  and  vending  such  invention  as  against 
all  persons  whatsoever,  any  law,  usage  or  custom 
to  the  contrary  thereof  notwithstanding :  provided^ 
that  any  person  opposing  such  petition  shall  be 
entitled  to  be  heard  before  the  said  judicial  com- 
mittee :  provided^  also,  that  any  person,  party  to 
any  former  suit  or  action  touching  such  first 
letters  patent,  shall  be  entitled  to  have  notice  of 
8uch  petition  before  presenting  the  same/' 

The  judicial  committee  of  the  privy  council 
have  promulgated  rules  for  their  guidance.  (J) 

0)  Roles  to  be  obierved  in  proeeeduigB  be&re  the  Judicial 
Committee  of  the  Privy  Council,  under  the  Act  of  the 
6  &  6  Win.  4,  intituled  ''  An  Act  to  amend  the  law 
touching  Letters  patent  for  Inventions."  (cap.  SS.) 
Rule  I.  A  party  intending  to  apply  by  petition  under 
seedoB  2  of  the  said  aet»  shall  give  public  nodce,  by  advertinng 
in  the  Lombis  Gos^Me  three  timesiandin  three  LofMfon  Papers, 
ud  three  tiOMs  in  some  ComOry  Papery  published  in  the  town 
wbere  or  near  to  which  he  carries  on  any  manufacture  of  any 
thing  made  according  to  his  specifieationy  or  near  to  or  in 
which  he  resides,  in  case  he  carries  on  no  sudi  mauufiioture, 
or  published  m  the  country  where  he  carries  on  such  manu* 
&etQre»  or  where  he  livea»  in  ease  there  shall  not  be  any  paper 
published  in  such  town,  that  he  intends  to  petition  His  Ma« 
jesty  under  the  said  section,  and  shall  in  such  advertiBements 
itate  the  object  of  such  petitioB,  and  give  notice  of  the  day 
on  which  he  intends  to  apply  for  a  time  to  be  fixed  £>r  hearing 
the  matter  of  his  petition  (which  day  lAiail  not  be  less  than 
four  weeks  horn  the  date  of  the  publication  of  the  last  of  the 
idTertisements  to  be  inserted  in  the  London  OazeUe)  and  that 
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Their  decision  will  have  operation  from  the  date 
of  the  verdict,  which,  being  special,  will  not  have 


on  or  before  such  day,  notice  must  be  given  of  any  opposition 
intended  to  be  made  to  the  petition ;  and  any  person  intending 
to  oppose  the  said  application,  shall  lodge  notice  to  that  effect 
at  the  council  office,  on  or  before  such  day  so  named  in  the 
said  advertisements,  and  having  lodged  such  notice,  shall  be 
entitled  to  have  from  the  petitioner  four  weeks*  notice  of  the 
time  appointed  for  the  hearing. 

Rule  II.  A  party  intending  to  apply  by  petition  under 
sect.  4  of  the  said  act,  shall,  in  the  advertisements  directed  to 
be  published  by  the  said  section,  give  notice  of  the  day  on 
which  he  intends  to  apply  for  a  time  to  be  fixed  for  hearing 
the  matter  of  his  petition  (which  day  shall  not  be  less  than 
four  weeks  from  the  date  of  the  publication  of  the  last  of  the 
advertisements  to  be  inserted  in  the  London  Gazette)  and  that 
on  or  before  such  day  caveats  must  be  entered ;  and  any  per- 
son intending  to  enter  a  caveat,  shall  enter  the  same  at  the 
council  office  on  or  before  such  day  so  named  in  the  said 
advertisements;  and  having  entered  such  caveat,  shall  be 
entitled  to  have  from  Ae  petitioner  four  weeks'  notice  of  the 
time  appointed  for  the  hearing. 

Rule  III*  Petitions  under  sections  S  and  4  of  die  said  act 
must  be  presented  within  one  week  from  the  insertion  of  the 
last  of  the  advertisements  required  to  be  published  m  the 
London  Oasette, 

Rule  IV.  All  petitions  must  be  accompanied  with  affidavits 
of  advertisements  having  been  inserted  according  to  the  pro- 
visions of  sect.  4  of  the  said  act,  and  the  1st  and  2nd  of  these 
rules,  and  the  matters  in  such  affidavits  may  be  disputed  by 
the  parties  opposing  upon  the  hearing  of  the  petitions. 

Rule  V.  All  persons  entering  caveato  under  sect.  4  of  the 
said  actt  ^^d  all  parties  to  any  former  suit  or  action  touching 
letters  patent  in  respect  of  which  petitions  shall  have  been 
presented  under  sect.  2  of  the  said  act,  and  all  persons  lodging 
notices  of  opposition  under  the  first  of  these  rules,  shall  re- 
spectively be  entitled  to  be  served  with  copies  of  petitions 
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^oy  judgment  pronounced  upon  it  until  after  the 
decision  of  the  privy  council.  A  party  intending 
to  apply  to  the  privy  council  should  obtain  an 
order  of  the  court  to  stay  proceedings  upon  the 

preiented  under  the  said  sectionBy  and  no  application  to  fix  a 
time  for  hearing  shall  he  made  without  affidavit  of  such  service. 

Role  VI.  All  parties  served  with  petitions  shall  lodge  at 
the  council  office,  vnthin  a  fortnight  after  such  service,  notice 
of  die  grounds  of  their  objections  to  the  granting  of  the  prayers 
of  loch  petitions. 

Rule  VII.  Parties  may  have  copies  of  all  papers  lodged  in 
respect  of  any  application  under  the  said  act  at  their  own  expense. 

Rule  VIII.  The  Master  of  the  High  Court  of  Chancery 
or  other  officer  to  whom  it  may  be  referred  to  tax  the  costs 
incurred  in  the  matter  of  any  petition  presented  under  the 
•aid  act,  ri&all  allow  or  disallow,  in  his  discretion,  all  payments 
nade  to  persons  of  science  or  skill  examined  as  witnesses  to 
matters  of  opinion  chiefly. 

A  psrty  applying  for  an  extension  of  a  patent  under 
section  4  of  the  said  act»  must  lodge  at  the  council  office 
fear  printed  or  written  copies  of  his  specification,  for  the  use 
of  the  judicial  committee.  If  such  specification  shall  have 
been  printed  in  some  publication^  lodging  four  copies  of  the 
publication  containing  the  same  will  be  deemed  sufficient* 
In  the  event  also  of  the  applicant's  specification  not  having 
been  published  as  aforesaid,  and  if  the  expense  of  making 
four  copies  of  any  drawing  therein  contained  or  referred  to 
would  be  considerable,  the  lodging  of  one  copy  only  of  such 
dmwing  will  be  deemed  saffident* 

All  copiea  mentioned  in  this  rule  must  be  lodged  not  less 
than  one  week  before  the  day  fixed  for  hearing  the  application. 

The  judicial  committee  will  hear  the  Attorney  General  or 
other  counsel  on  behalf  of  the  crown  against  granting  any 
Application  made  under  either  the  2nd  or  4th  sections  of  the 
»id  act,  in  case  it  shall  be  thought  fit  to  oppose  ^  same  on 
such  behalf. 

o 
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verdict  until  the  privy  council  had  examined  the 

matter. 

The  principal  words  of  this  section  are, — 

**  That  such  invention  or  part  thereof  had  not 

been  publicly  and  generally  used  before  the  date  of 

the  first  letters  patent'' — ^The  privy  council  are 

not  to  give  relief  if  the  subject  of  the  patent  has 

been    publicly    and  generally  used.     It  often 

happened  that  a  patent  was  invalidated  because 

some  one  persoui  at  a  part  of  the  kingdom  distant 

from  the  patentee,  had  performed  the  same  thing 

and  had  thrown  it  aside  for  ten,  twenty,  or  thirty 

years  before  the  date  of  the  patent. 

2.  Proiooga-         By  the  21  Jac.  1,  c.  19,  the  Sovereign  is  re- 

of  a  patent.      strictcd  iu  making  grants  of  letters  patent  to 

fourteen  years'  duration.  The  legislature  some- 
times interfered  to  prolong  that  term,  but  the 
patentee  was  put  to  great  expense. 

In  s.  4  of  5  &  6  Wm.  4,  c.  83,  it  is  enacted,  ^^  that 
if  any  person  who  now  hath  or  shall  hereafter 
obtain  any  letters  patent  as  aforesaid  shall  ad- 
vertise in  the  London  Gazette  three  times,  and  in 
three  London  papers,  and  three  times  in  some 
country  paper,  published  in  the  town  where  or 
near  to  which  he  carried  on  any  manufacture  of 
any  thing  made  according  to  his  specification, 
or  near  to  or  in  which  he  resides,  in  case  he 
carried  on  no  such  manufacture,  or  published 
in  the  county  where  he  carries  on  such  manu- 
facture, or  where  he  lives,  in  case  there  shall 
not  be  any  paper  published  in  such  town,  that 
he  intends  to  apply  to  his  Majesty  in   Council 
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for  a  prolangatian  of  his  term  of  sole  using  and 
vending  his  invention,  and  shall  petition  bis 
M^esty  in  Council  to  that  effect,  it  shall  be 
lawful  for  any  person  to  enter  a  cax>eat  at  the 
Qnmdl  Office;  and  if  his  Majesty  shall  refer 
the  consideration  of  such  petition  to  the  judicial 
committee  of  the  privy  council,  and  notice  shall 
first  be  by  him  given  to  any  person  or  persons 
who  shall  have  entered  such  caveat,  the  petitioner 
shall  be  heard  by  his  counsel  and  witnesses  to 
prove  his  ease,  and  the  persons  entering  caveats 
shall  likewise  be  heard  by  their  counsel  and 
witnesses;  whereupon,  and  upion  hearing  and 
ioquiriDg  of  the  whole  matter,  the  judicial  com*^ 
mittee  may  report  to  his  Majesty  that  a  further 
extension  of  the  term  in  the  said  letters  patent 
should  be  granted,  Twt  exceeding  seven  years; 
and  his  Majesty  is  hereby  authorized  and  em- 
powered, if  he  shall  think  fit,  to  grant  new 
letters  patent  fbr  the  said  invention  for  a  term 
not  exceeding  seven  years  after  the  expiration  of 
the  first  term,  any  law,  custom,  or  usage  to  the 
contrary  in  anywise  notwithstanding:  provided^ 
that  no  such  extension  shall  be  granted  if  the 
£4>pliGation  by  petition  shall  not  be  made  and 
prosecuted  with  effect  before  the  expiration  of  the 
term  originally  granted  in  such  letters  patent.** 

The  words  ^^  prosecuted  with  effect**  gave  rise 
to  an  interesting  discussion  before  the  judicial 
committee  of  the  privy  council,  whether  the 
application  to  enlarge  the  term  of  patents  had 
been  **  prosecuted  with  effect'*  before  the  expira- 

o  2 
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tiou  of  the  term  of  the  patent.  The  application  {h) 
had  been  made  within  the  fourteen  years,  an 
oppoBition  had  been  at  the  latest  moment  entered, 
and  the  judicial  committee  fixed  a  day  to  hear 
the  parties.  That  day  occurred  after  the  fourteen 
years  had  expired.  The  privy  councillors  were  of 
opinion  that  their  authority  was  at  an  end,  and 
refused  to  hear  the  case. 

To  remedy  that  defect,  the  2  &  3  Vict,  c,  67,  (/) 
was  passed :  in  which  there  is  a  recital  thus — 
whereas  it  has  happened  since  the  passing  of  the 
said  act,  and  may  again  happen,  that  parties 
desirous  of  obtaining  an  extension  of  the  terra 
granted  in  letters  patent  of  which  they  are  pos- 
sessed, and  who  may  have  presented  a  petition  for 
such  purposes  in  manner  by  the  said  recited  act 
directed,  before  the  expiration  of  the  said  term, 
may  nevertheless  be  prevented  by  causes  over 
which  they  have  no  control  from  prosecuting 
with  effect  their  application  before  the  judicial 
committee  of  the  privy  council ;  and  it  is  ex- 
pedient therefore  that  the  said  judicial  com- 
mittee should  have  power,  when  under  the 
circumstances  of  the  case  they  shall  see  fit,  to 
entertain  such  application,  and  to  report  thereon, 
according  to  the  provisions  of  the  said  recited 
act,  notwithstanding  that  before  the  hearing  of 
the  case  before  them  the  terms  of  the  letters  pa- 

(Jt)  By  Mr.  Bodmer,  whose  patent  was  for  "  certain  im- 
provements in  the  machinery  for  cleaning,  carding,  drawing, 
roving,  and  spinning  of  cotton  and  wool." 

(0  On  the  24th  August,  1839,  since  page  22  of  this  work 
was  printed. 
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t€nt  sought  to  be  renewed  or  extended  may  have 
expired.  It  then  repeals  the  provision  requiring 
the  application  by  petition  to  be  prosecuted  with 
effect  before  theexpirationof  thetermof  the  patent 

And  it  is  enacted,  by  sec.  2,  that  it  shall  be  Term  of  patent 
lawful  for  the  judicial  committee  of  the  privy  exten^^o 
council,  tit  all  cases  (m)  where  it  shall  appear  to  though  the  ' 
them  that  any  application  for  an  extension  of  tucheiteasioa 
the   term   granted   by   any    letters  patent,   the  ^m^^^^ 
petition   for  which  extension    shall  have  been  ^plntbn 
referred  to  them  for  their  consideration,  has  not  ^^^^^' 
been  prosecuted  with  effect  before  the  expiration 
of  the  said  term  from  any  other  causes  than  the 
neglect  or  default  of  the  petitioner,  to  entertain 
such  application,  and  to  report  thereon  as  by 
the  said  recited  act  provided,  notwithstanding 
the  term  originally  granted  in  such  letters  patent 
may  have  expired  before  the  hearing  of  such  ap* 
plication  ;  and  it  shall  be  lawful  for  her  Majesty, 
if  she  shall  think  fit,  on  the  report  of  the  said 
judicial  committee  recommending  an  extension 
of  the  term  of  such  letters  patent,  to  grant  such 
extension,  or  to  grant  new  letters  patent  for  the 
invention  or  inventions  specified  in  such  original 
letters  patent,  for  a  term  not  exceeding  seven 
years  after  the  expiration  of  the  term  mentioned 
in  the   said    original   letters  patent:    provided 
always,  that  no  such  extension  or  new  letters 
patent  shall  be  granted  if  a  petition  for  the  same 
shall  not  have  been   presented  as  by  the  said 
recited  act  directed  before  the  expiration  of  the 

(in)  Mr.  Bodmei  has  renewed  his  petition,  vhich  will  be 
heard  in  November,  1839. 
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term  sought  to  be  extended  ^  nor  in  case  of 
petitions  presented  after  the  thirtieth  day  of 
November,  one  thousand  eight  hundred  and 
thirty-nine,  unless  such  petition  shall  be  pre- 
sented six  calendar  months  at  the  least  before  the 
expiration  of  such  term,  nor  in  any  case  unless 
sufficient  reason  shall  be  shown  to  the  satis&ction 
of  the  said  judicial  committee  for  the  omission 
to  prosecute  with  effect  the  said  application  by 
petition  before  the  expiration  of  the  said  term. 

The  act  of  5  &  6  Wm.  4,  c.  83,  was  a  wise 
exercise  of  the  powers  of  the  legislature ;  it  has 
been  most  liberally  carried  into  operation  by  the 
members  of  the  judicial  committee  of  the  privy 
council,  (n)  who  have  often  advised  that  new 
letters  patent  (o)  should  be  granted,  and  it  has 
had  a  most  beneficial  effect  upon  the  inventors, 
not  only  by  increasing  their  profits  by  means  of 
a  prolonged  term,  but  also  by  the  confidence 
which  it  has  spread  amongst  them  that  patents 
are  now  a  safe  property- 

To  protect  the  public,  the  Attorney  General 
has  generally  attended  the  judicial  committee. 
He  has  not  interfered  where  he  saw  that  the  ques- 
tion of  a  renewal  was  matter  of  contention  be- 
tween opposing  parties ;  but,  of  course  he  would 
urge  any  objection  which  occurred  to  him  in 

(n)  To  hear  petitions  for  new  patents,  Lord  Lyndharst, 
Lord  Brougham,  Mr.  Baron  Parke,  Mr,  Justice  Bosanquet,  and 
Mr.  Justice  Erskine,  almost  always  attend. 

(o)  Among  the  new  patents  are — £rrard*s  for  a  harp ; 
Wright's  for  making,  pins  ;  Southworth*s  for  drying  calicoes ; 
Kyan's  for  preserving  timber ;  Stafford's  for  a  coach* 
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cases  where  no  opponent  appeared  to  contest  the 
propriety  of  the  grant. 

In  every  case  tlie  judicial  committee  require 
very  strict  proof  that  all  the  requisites  of  the  act, 
as  to  advertisements,  have  been  complied  with. 
They  also  closely  examine  the  books  of  account 
of  the  patentee.  They  will  be  clearly  satisfied 
that  be  has  really  incurred  all  the  expenses  set 
forth  in  his  petition,  and  will  carefully  scrutinize 
the  amount  of  the  profits  which  he  has  made. 
An  instance  occurred  (p)  in  which  they  thought 
enough  profit  had  been,  or  was  likely  to  be  made, 
before  the  expiration  of  the  fourteen  years,  and 
refused  then  to  interfere. 

It  is  doubtful  whether,  in  strictness,  an  assignee 
of  letters  patent  can  be  the  petitioner  for  a  new 
patent.  The  difficulty  has  generally  been  re- 
moved by  an  arrangement  between  the  patentee 
and  the  assignee.  The  words  of  the  act  are — 
''any  person  who  now  hath  or  shall  hereaf);er 
obtain  any  letters  patent.''  The  assignee  is  a  per- 
son ^^  who  now  hath"  the  letters  patent,  and  the 
inclination  of  the  mind  of  the  judicial  committee 
is  in  favour  of  assignees :  although  an  assignee 
vas  not  permitted  by  the  legislature  to  have  an 
^tension  of  the  term  by  act  of  Parh'ament. 

(l>)  Mackintosli's  patent. 
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CHAP.  VL 

OF  THE  CONSTRUCTION  OF  LETTERS  PATENT. 

The  inventor  having  obtained  a  patent,  it  is  now 
time  to  state  the  principles,  and  expound  the 
rules  by  which  it  is  to  be  construed.  The  matter 
may  be  divided  for  consideration  into  three  parts 
as  it  respects  the  construction : — 

1.  Of  letters  patent  in  general. 
3.  Of  those  for  inventions. 
3.  Of  the  acts  of  parliament  enlarging  the 
patent  rights. 

*'  In  ordinary  cases/'  says  Mr.  Chitty,  Jun.,  in 
his  Treatise  on  the  Prerogatives  of  the  Crown,  (a) 
''  between  subject  and  subject,  the  principle  of 
construction  is,  that  the  grant  shall  be  construed, 
if  the  meaning  be  doubtful,  most  strongly  against 
the  grantor,  who  is  presumed  to  use  the  most 
cautious  words  for  his  own  advantage  and  security. 
But  in  the  case  of  the  King,  whose  grants  chiefly 
flow  from  the  royal  bounty  and  grace,  the  rule 
is  otherwise  ;  and  crown  grants  have  at  all  times 

(a)  See  pages  391,  2,  and  the  authorities  there  collected. 
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been  construed  most  favourably  for  the  King, 
where  a  fair  doubt  exists  as  to  the  real  meaning 
of  the  instrument,  as  well  in  the  instance  of 
grants  from  his  Majesty,  as  in  the  case  of  trans* 
fers  to  him." 

**  But  the  rule  that  grants  shall  be  construed 
most  favourably  for  the  King,"  he  adds,  ^^  is  sub- 
ject to  many  limitations  and  exceptions.  (&) 

'*  In  the  first  place,  no  strained  or  extravagant 
construction  is  to  be  made  in  fistvour  of  the  King. 
**  If  the  intention  be  obvious,  royal  grants  are 
to  receive  a  fair  and  liberal  interpretation  accord* 
ingly.  And,  though  the  general  words  of  a 
grant  may  be  qualified  by  the  recital ;  yet,  if  the 
intent  of  the  crown  be  plainly  expressed  in  the 
granting  part,  it  shall  enure  accordingly,  and 
shall  not  be  restrained  by  the  recital. 

"  In  the  second  place,  the  construction  and 
leaning  shall  be  in  fevour  of  the  subject,  if  the 
grant  shew  that  it  was  not  made  at  the  solicita- 
tion of  the  grantee,  but  ex  speddli  grati&y  certd 
idmtid,  et  mero  motu  regis.  Though  these  words 
do  not  of  themselves  protect  the  grantee  against 
false  recitals,  &c. 

^'  In  the  third  place,  if  the  King's  grants  are 
i^Km  a  valuable  consideration,  they  shall  be  con- 
strued strictly  for  the  patentee  for  the  honour  of 
the  King. 

**  So  where  the  King's  grant  is  capable  of  two 
constructions,  by  the  one  of  which  it  will  be  valid, 

(6)  Id.  p.  393,  4. 
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and  by  the  other  void,  it  shall  receive  that  inter- 
pretation which  will  give  it  effect ;  for  that  will 
be  more  for  the  benefit  of  the  subject,  and  the 
honour  of  the  King,  which  ought  to  be  more 
regarded  than  his  profit. 

"  A  decided  uncertainty  (c)  will  avoid  a  grant 
from  the  crown,  not  only  as  against  the  patentee, 
but  also  as  against  the  King,  because  it  raises  a 
presumption  of  deceit."  ^^  But  the  rule  id  cer- 
ium est  quod  cerium  reddi  potest  obtains,  evan  in 
case  of  the  crown ;  and  therefore,  if  a  grant  refer 
or  has  relation  to  that  which  is  certain,  thoagh 
it  be  not  matter  of  record  but  mere  matter  of 
fact,  or  til  pais,  it  is  sufficient."'  '^  But  where  a 
particular  certainty  precedes,  it  shall  not  be 
destroyed  by  an  uncertainty  or  a  mistake  coming 
after." 

^^  Murecitahj  and  false  suggestwns,  or  de- 
ceit, (d)  will,  in  certain  cases,  invalidate  a  grant 
from  the  crown." 
3.  constnietioa  Such  are  the  general  rules  for  the  constraction 
roveau^!  ^°'  of  all  kinds  of  letters  patent.  It  becomes  neces- 
sary to  state  the  principles  upon  which  the  deci- 
sions respecting  patents  for  inventions  in  particu- 
lar are  founded. 

The  exposition  of  the  patent,  whether  it  regard 
the  invention  or  other  matters  connected  with 
it,  is  in  truth  nothing  more  than  a  statement  of 
the  meaning  of  the  statute  of  monopolies  which 
was  made  in  favour  of  the  subject,  and  ought 

(c)  Id.  p.  394.  (rf)  Id.  p.  396. 
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therefore,  to  be  explained  most  liberally  to  his 
advantage. 

The  formal  parts,  the  usual  covenants,  and  the 
provisoes,  must  be  expounded  by  the  general 
roles  above  laid  down. 

The  patent  for  an  invention  contains  the  ex- 
pressions ex  epedali  gratid,  certd  sdentid,  et  mero 
motu;  and  upon  that  account,  the  construction 
must  lean  in  favour  of  the  patentee.  Moreover, 
there  is  a  clause  inserted,  whereby  it  is  expressly 
declared,  that  the  letters  patent  shall  be  taken, 
construed »  and  adjudged,  in  the  most  favourable 
and  beneficial  sense,  for  the  best  advantage  of 
the  patentee,  notwithstanding  the  not  full  and 
certain  describing  the  nature  and  quality  of  the 
said  invention,  or  of  the  materials  thereto  con- 
ducing and  belonging,  (e) 

Although  many  of  the  judges  have  construed 
the  statute  of  monopolies  in  favour  of  the  in- 
ventor, {/)  yet  formerly,  they  inclined  to  give  to 
the  patent  and  specification,  (which  must  be 
taken  together  when  considering  the  proper  con- 
struction of  this  grant,)  a  narrow  limit ;  and,  in  ^ 
fact,  to  no  greater  extent  than  the  literal  mean-^ 
ing  of  its  terms.  Mr.  Justice  BuUer,  however, 
observed,  (g)   '  *  Whenever    it  appears  that  the 

(«)  See  Form  of  a  Patent  in  the  Appendix. 

(/)  Lord  Loughborough. — "  There  ia  no  matter  of  favour 
that  can  enter  into  consideration  in  a  question  of  this  nature. 
The  law  has  established  the  right  of  patents  for  new  inven-> 
tions :  that  law  is  extremely  wise  andjusL"  Dav.  Pat.  Cas.  55* 

(y)  In  Turner  v.  mrUer,  1  T.  R.  606. 
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patentee  has  made  a  fair  disclosure,  I  have  al- 
ways had  a  strong  bias  in  his  favour,  because  in 
that  case  he  is  entitled  to  the  protection  which 
the  law  gives  him.  How  far  that  law  which 
authorizes  the  King  to  grant  patents  is  politic,  it 
is  not  for  us  to  determine.  When  attempts  are 
made  to  evade  a  &ir  patent,  I  am  strongly  in- 
clined in  favour  of  the  patentee ;  but,  where  the 
discovery  is  not  fully  made,  the  Court  ought  to 
look  with  a  very  watchful  eye  to  prevent  any 
imposition  on  the  public." 

But  Kenyon,  C.  J.,  observed,  {k)  *'  I  am  not 
one  of  those  who  greatly  fevour  patents ;  for 
though,  in  many  instances,  the  public  are  bene* 
fited  by  them,  yet,  on  striking  the  balance  on 
this  subject,  I  think  that  great  oppression  is 
practised  on  inferior  mechanics  by  those  who  are 
more  opulent." 

It  is  said  that  Lord  Eldon,  when  Chief  Justice 
of  the  Court  of  Common  Pleas,  in  the  case  of 
Cartwright  v.  Amatt^  (t)  put  the  question  for 
consideration, — Whether  the  specification  was 
such  that  the  machinist  could  make  the  machine 
from  the  description  there  given,  considering  the 
case  of  a  patent  not  in  the  light  of  a  numapobf^  as 
it  had  been  generally  put,  but  as  a  bargain  with 
the  pvhlic,  and  therefore  to  be  construed  upon 

(h)  In  Hamblower  v.  BouUon,  8  T.  R.  98. 

(t)  In  Easter  Teim,  1800 ;  not  reported,  but  mentioned  in 
aigument,  II  East,  107,  and  14  Yes.  131.  His  loidsbip 
afterwards  said  that  he  adhered  to  the  law  as  he  stated  it  in 
that  case.     14  Yes.  136 ;  and  see  Dav.  Pat.  Cas.  434. 
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the  same  principle  of  good  faith  that  regulated  all 
other  contracts ;  and  therefore  if  the  description 
was  such  that  the  invention  could  be  communis 
cated  to  the  public,  the  statute  "was  satisfied. 

The  extent  of  signification  which  has  been 
given  to  the  words  "  first  inventor"  (j)  and 
'^  new  manu&cture/'  (A)  and  also  by  what  rules 
the  specification  (J)  is  to  be  judged,  have  been 
fully  explained :  and  therefore  I  shall  only  add, 
that  patents  now  receive  a  construction  more  in 
favour  of  the  grantee  than  they  formerly  did, 
and  that  the  opinion  of  Lord  Eldon  is  generally 
adopted ;  that,  as  the  disclosure  of  the  new  in* 
vention  is  the  equivalent  for  which  the  grant  is 
obtained,  letters  patent  come  within  that  general 
rule,  by  which,  when  a  valuable  consideration  is 
given,  the  grant  is  to  be  construed  strictly  in 
favour  of  the  grantee,  (m) 

When  the  Court  of  ELing's  Bench  took  time  to 
consider  their  judgment  in  the  case  of  Hullett  v« 
Hague,  (n)  Lord  Tenterden  observed, — "  I  can- 
not forbear  saying  that  I  think  that  a  great  deal 
too  much  critical  acumen  has  been  applied  to  the 
construction  of  patents,  as  if  the  object  was  to 
defeat  and  not  to  sustain  them." 

The  tide  had  then  turned  in  favour  of  patentees, 
and  the  judges  of  the  present  day  make  every 
reasonable  intendment  in  their  favour. 


(J)  Ante,  Chap.  II.  {k)  Ante,  Chap.  III. 

(I)  Ante,  Chap.  IV.  (to)  Ante,  p.  107. 

(ft)  1  Barn.  &  Ad.  377-     In  the  year  1S31. 
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3.  Of  the  acts       Statutes,  it  has  been  shewn,  (o)  are  sometimes 
to  enlarge        made  to  enlarge  the  benefits  arising  from  patents 

for  inventions.  And  patentees  may  now  have 
the  term  extended  by  the  Queen's  privy  council. 
It  was  formerly  contended  that  the  view 
taken  of  letters  patent  by  the  Legislature,  as 
expressed  in  the  act  of  Parliament  extending 
the  term  of  a  grant,  supported  the  validity  of 
the  patent  itself :  but  it  was  considered  that  the 
legislative  provisions  left  the  patent  exactly  in 
the  same  situation  in  which  it  was  placed  before 
they  were  enacted,  and  that  the  act  could  not  be 
looked  at  as  a  legislative  reading  of  the  patent 

An  attempt  was  lately  made  to  put  a  similar 
construction  upon  an  act  of  Parliament,  by  which 
the  patent  of  Koops(/))  was  made  assignable 

(o)  Ante,  p.  185. 

{p)  Hesse  v.  Stevenson,  3  Bos*  &  Pull.  578.  Lord  Al- 
Vanley. — It  is  contended,  that  the  act  of  Parliament  stated  in 
the  case  vested  a  legal  interest  in  Koops ;  for  that  he  mast 
be  taken  against  all  the  world  to  have  that  interest  which  the 
act  of  Parliament  recites  to  be  vested  in  him,  that  act  being 
a  public  act.  But  though  the  act  be  public,  it  is  of  a  private 
nature.  The  only  object  of  the  proviso  for  making  it  a  public 
act  is,  that  it  may  judicially  be  taken  notice  of  instead  of 
being  specially  pleaded,  and  to  save  the  expense  of  proving 
on  attested  copy.  But  it  never  has  been  held  that  an  act  of 
a  private  nature  derives  any  additional  weight  or  authority 
from  such  a  proviso ;  it  only  affects  Koops,  and  those  claiming 
under  him,  and  authorizes  him  to  do  certain  acts  which  by 
the  letters  patent  he  could  not  have  done.  It  recites  the 
letters  patent,  containing  a  clause  which  prevents  him  assign- 
ing to  more  than  five  persons ;  and  then  enables  him  to  assign 
to  any  number  of  persons  not  exceeding  sixty.     It  is  not 
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to  sixty  perBons:  but  Lord  Alvanley  on  that 
occasioii  observed,  that  he  could  not  look  into 
the  act  for  any  explanation  of  the  contents  of  the 
patent  or  specification « 

Id  a  late  case,  oiBloxamv.  EheCj  that  doctrine 
was  confirmed,  {q) 

possible  then  to  consider  this  act  as  giving  title  to  Koops  which 
he  had  not  at  the  time  when  it  passed.  Such  has  heen  the 
construction  which  has  always  heen  put  upon  acts  of  Parlia^ 
ment  of  this  nature.  We  are,  therefore,  of  opinion,  that  no 
aid  18  to  be  deriyed  to  the  defendant  from  the  act  of  Parlia- 
ment. 

(g)  6  B.  &  C.  171.  It  may  be  useful  to  state  the  facts  at 
length,  for  there  were  two  patents  in  it. 

By  letters  patent  of  the  date  of  the  20th  April,  1801,  re- 
citing, amongst  other  things,  that  one  Gamble  had,  by  his 
petition,  represented  to  the  King  that  he  was  in  possession  of 
a  machine  for  making  paper  in  single  sheets  without  seam  or 
joining,  from  one  to  twelve  feet  and  upwards  wide,  and  from 
one  to  forty-five  feet  and  upwards  in  length,  the  method  of 
oisking  which  machine  had  been  communicated  to  him  by  a 
certain  foreigner  with  whom  he  was  connected,  and  that  he 
conceived  the  same  would  be  of  great  public  utility,  and  that 
the  same  was  new  in  the  kingdom,  and  had  not  been  prac- 
tised therein  by  any  other  person  whomsoever,  to  the  best  of 
his  knowledge  or  belief — ^his  late  Majesty  granted  to  Oamblei 
his  executors,  administrators,  and  assigns,  the  sole  privilege 
*^  of  making,  using,  exercising,  and  vending  the  said  invention, 
for  fourteen  years." 

By  other  letters  patent  of  the  7th  June,  1801,  reciting, 
amongst  other  things,  that  Gamble  had,  by  his  petition,  re- 
presented to  the  King,  that  he,  in  consequence  of  a  further 
communication  made  to  him  by  a  certain  foreigner  residing 
abroad,  with  wliom  he  was  connected,  was  in  the  .possession 
of  certain  improvements  on,  and  additions  to,  a  machine  for 
making  paper  in  single  sheets,  without  seam  or  joinings,  from 
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The  patent  and  specification  must,  in  fact, 
stand  or  fall  by  themselves ;  and  no  extraneous 


one  to  twelve  feet  and  upwards  wide,  and  firom  one  to  forty- 
five  feet  and  upwards  in  length,  being  the  machine  for  which 
he  had  obtained  the  letters  patent  bearing  date  the  30th  April» 
1801 ;  that  such  improvements  and  additions  would  not  only 
make  the  said  machine  more  perfect  and  complete,  but  by  fan 
more  useful  to  the  public  than  it  was  in  its  then  present  atate ; 
that  the  same  so  improved  was  new  in  this  king^m,  and  had 
not,  with  such  additions  and  improvements,  been  practised 
therein  by  any  person,  to  the  best  of  his  (Gamble's)  know- 
ledge  or  belief — his  late  Majesty  did,  by  the  last  mentioned 
letters  patent,  grant  to  Gamble,  his  executors,  administrators, 
and  assigns,  the  sole  privilege  of  making,  uaingi  exercising, 
and  vending  his  said  invention,  for  the  term  of  fourteen  years 
from  the  date  of  the  last  mentioned  letters  patent. 

On  the  7th  January,  1 804,  Gamble  assigned  all  his  interest 
in  these  two  patents  to  H.  Fourdrinier  and  S.  Fourdrinier, 
the  bankrupts. 

Bff  an  act  of  Parliament  passed  m  1807i  reciting  thai  H. 
Fourdrinier  and  S.  Fourdrinier  and  Gamble  had  made,  used* 
and  continued  to  make  use  of  the  said  improved  machine  in 
a  very  extensive  trade,  in  part  whereof  H.  Fourdrinier  and 
S.  Fourdrinier  and  Gamble  were  jointly  concerned  as  co-part- 
ners, and  that  they  had  been  put  to  great  expense,  &c.,  it  was 
enacted,  that  the  sole  privilege,  right,  and  authority  of  making, 
using,  and  vending  the  said  improved  machine  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  in  hia  late 
Majesty's  colonies  and  plantations  abroadi  should,  from  and 
after  the  passing  of  that  act,  be,  and  the  same  was  thereby 
declared  to  be  vested  in  H.  Fourdrinier,  S»  Fourdrinier,  and 
Gamble,  their  executors,  administrators,  and  assigns,  for  and 
during  the  term  of  fifteen  years  from  thenceforth  next  ensuing, 
being  an  addition  of  seven  years,  or  thereabouts,  to  the  term 
granted  by  the  said  letters  patent. 

By  the  sixth  section  it  was  enacted,  that  every  objeetioH 
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matter  can  be  introdaced  to  explain  them  and 
establish  their  legality.      If  they  are  bad  in 


wlikli  might  have  been  made  to  the  validity  of  the  said  letters 
patent,  and  to  the  sufficiency  of  the  specifications  enrolled  as 
aforesaid,  should  be  of  the  like  force  and  effect  in  law  in  any 
action  or  suit  brought  by  virtue  of  that  act,  as  such  objections 
respectively  would  have  been  if  that  act  had  not  been  passed, 
and  if  also  the  specifications  to  be  enrolled,  as  required  by 
that  act,  had  been  enrolled,  instead  of  the  former  specifications 
respecthely,  except  only  as  to  the  extension  of  the  said  pxi- 
Tfleges  for  the  fitrther  tenn  of  years  thereby  g^nted. 

Lord  Tenteiden,  in  his  judgment,  made  the  following  ob« 
lervations : — **  I  think  it  may  be  admitted,  that  by  subsequent 
improTements  and  discoveries,  a  machine  was  obtained  capable 
of  making  paper  of  widdi  varying  within  certain  limits,  though 
probably  not  extending  to  more  than  half  the  width  mentioned 
in  the  patent.     Hie  specification  enrolled  under  the  act  of 
Pailiament  appears  sufficiently  to  describe  such  a  machine, 
and  a  mode  of  adjusting  it  to  different  degrees  of  width  within 
the  limits  of  its  own  breadth.     The  first  specification  is  evi- 
dently confined  to  one  width  only.     Then  can  the  last  speci* 
fication  be  taken  to  furnish  an  answer  to  the  objection  ?     Now, 
apposing  the  act  of  Parliament  so  fiv  substitutes  the  last 
specification  in  the  place  and  stead  of  the  former  specification, 
as  to  remove  all  formal  objections  to  them,  to  which  the  latter 
is  not  open,  still  it  cannot  so  &r  operate  retrospectively  as  to 
enable  the  patentee  to  say  that  he  possessed  in  1801,  or  had 
then  discovered  or  invented  a  machine  which  it  appears  that 
he  did  not  possess,  and  had  not  invented  or  discovered  until 
a  much  later  date.     If  the  first  machine  had  been  capable  of 
wooing  at  different  degrees  of  width,  though  clumsily  and 
^f^petfeeUff,  the  latter  machine  would  have  been  an  improve- 
ment of  it ;  but  as  the  first,  whether  considered  as  existing 
actually  or  in  theory,  was  wholly  incapable  of  this,  the  latter 
machine  does  not  in  this  respect  furnish  an  improvement  of 
anything  previously  existing,  but  an  addition  of  some  new 
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themselves,  nothing  whatever  can  make  them 
legal  instruments. 

matter  not  eicistiiig  or  known  at  the  date  of  the  first  patent, 
and  which  nevertheless  is  therein  represented  as  existing  or 
known,  and  which  cannot  hut  he  considered  an  important  part 
of  the  representation  then  made,  and  of  the  consideration  of 
the  grant.  If  the  first  grant  was  void,  the  suhseqnent  grants 
hy  the  patent  and  hy  the  statute  must  fall  to  the  ground,  as 
having  nothing  to  support  them.  I  think  myself  compelled, 
therefore,  to  yield  to  this  ohjection." 
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CHAP.  VIL 

OF   THE    PROPERTY   IN    AN    INVENTIOI^. 

Thb  inventor)  being  possessed  of  a  patent,  with 
a  knowledge  of  the  manner  in  which  it  must  be 
construed,  is  next  to  be  informed  of  the  naturt 
^j  the  property  he  has  acquired,  and  the  uses  to 
which  it  may  be  applied.  The  grounds  upon 
which  assistance  is  refused,  in  the  courts  both  of 
cotaim0n  law  and  equity^  to  those  persons  who 
conceal  their  inventions,  when  applying  for  relief 
from  the  effects  of  any  breach  of  faith^  will  after- 
wards be  investigated. 

t.    {PROPERTY    IN    A    PATENT. 

Though  the  statute  merely  mentions  the  ' '  in-  hs  nature 

ff  one  rail  V 

tentor :''  yet  the  patent  is  always  granted  to  him,  PersoDaf 
his  executors^  administrators^  and  assigns,  and  ^' 

to  such  others  as  they  at  any  time  shall  agree 
with. 
It  is  a  personal  chattel,  (d)  peculiar  in  its 

nature  as  to 

1 .  Its  duration^  or  the  time  it  may  be  enjoy edi 

(a)  See  2  Bla.  Com.  Cbap.  XXVII. 
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1.  Daration. 


2.  Number  of 
persons  in- 
terested. 


2.  The  number  of  persons  to  whom  it  may 

be  assigned ;  or  who  may  at  the  same 
moment  be  interested  in  it. 

3.  Being  sometimes  enlarged,  by  an  act  of 

parliament,  or  the  grant  of   a    new 
patent. 

But  in  every  other  respect  it  is  to  be  viewed 
in  the  same  light  as  that  in  which  personal 
property  in  general  is  considered. 

This  privilege,  so  valuable  to  an  inventor  of 
the  sole  working  or  making  his  new  manufac- 
ture, is  by  the  statute  (b)  allowed  to  be  enjoyed 
for  fourteen  years  or  under:  which  term,  by 
express  enactment,  is  to  be  accounted  from  the 
date  of  the  first  letters  patent  or  grant  of  such 
privilege.  Though  the  Queen,  therefore,  when 
her  Majesty  sees  occasion,  may  grant  this  right 
for  any  time  less  than  fourteen  years,  yet  a 
patent  in  which  it  should  be  attempted  to  extend 
that  term  would,  in  consequence  thereof,  be  void. 

It  is  one  of  the  most  material  conditions  (c) 
upon  which  the  grant  is  made,  that,  if  the 
person  interested  in  it  should  make  any  transfer 
or  assignment  of  it,  or  divide  it  into  shares,  or 
declare  any  trust,  or  seek  public  subscriptions, 
or  should  presume  to  act  as  a  corporate  body,  so 
that  more  than  twelve  persons  should  in  any 
manner  become  interested,  and  claim  a  benefit  in 
the  patent,  it  is  declared  to  be  void. 

Executors  and  administrators  are  to  be  red- 

(Jb)  21  Jac.  ],c.3,  B.6. 

(c)  Ante,  24 ;  and  aee  Appen^x  for  copy  of  a  patent. 
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anedf  accounted,  and  considered^  as  and  for  the 
mgle  person  whom  they  represent,  as  to  the  in- 
terest they  shall  be  entitled  to  in  right  of  the 
testator  or  intestate,  {d) 

To  a  declaration  in  debt  on  a  bond,  conditioned 
for  paying  plaintiff  1 0,000/. ,  upon  his  forming  a 
company,  and  procuring  purchasers  for  nine 
thousand  shares  therein,  (such  company  to  carry 
on  a  distillery  according  to  a  process  for  which  a 
patent  had  been  granted,)  it  was  pleaded, — ^that 
the  patent  contained  a  proviso,  rendering  it  void 
if  transferred  to  more  than  five ;  that  it  was  in- 
tended the  said  company  should  consist  of  more 
than  five,  and  be  formed  for  the  purpose  of  en- 
joying the  benefit  of  the  letters  patent,  of  acting 
as  a  corporate  body,  and  of  dividing  the  benefit 
of  the  patent  into  ten  thousand  shares,  transferrable 
and  assignable  without  charter  from  the  king ; 
and  that  it  was  corruptly  and  illegally  agreed 
between  the  parties,  that  the  plaintiff  should  form 
the  company  for  such  purposes,  and  should  sell 
the  nine  thousand  shares  in  order  to  raise  a 
larger  sum  of  money,  under  pretence  of  car- 
rying on  the  privilege  granted  by  the  patent  The 
Court  held  the  plea  to  be  a  bar  to  the  action,  (e) 

(J)  21  Jac.  1,  c.  3, 1.  6. 

(e)  Dwerper  v.  Pettows^  5  Bing.  Rep.  248.  S.  C.  4  M.  &  S. 
403.  In  deliTeiing  the  opinion  of  the  Court,  Best,  C.  J.,  said, 
The  words  of  the  condition  of  the  hond  are,  "  have  it  in 
contemplation  to  dispose  of  their  interest  of,  in,  and  to  the 
several  patents,  and  of,  in^  and  to  the  premises  and  stock  in 
trade,  and  to  part  with  the  same  to  a  company.*'    These  terms 
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AMignment  of       Subjcct  to  the  above  mentioned  restrictions  as 
^  to  its  duration  y  and  the  number  of  persons  that 


indicate  an  intention  not  to  destroy,  hut  to  transfer  unini] 
the  mcmopoty  aecnred  by  the  patents.  Bat  it  has  been 
it  does  not  appear,  from  the  pleadings,  that  the  plaintiff  knew 
of  this  proviso  in  the  patents,  and  that  the  insertion  of  such 
a  proviso  in  patents  is  not  required  by  any  law.  But  we  must 
presume  that  he  knew  the  contents  of  the  patents  referred  to 
by  the  bond  on  which  he  brings  his  action  oi  the  patents, 
which,  it  appears  by  the  same  bond,  he  undertakes  the  aale  in 
the  manner  stated  in  that  bond,  £very  man  who  undertakes 
to  do  a  thing  must  be  prepared  to  know  what  he  undertakes, 
unless  he  can  shew  that  he  has  been  deceived  by  the  other 
party.  How  could  he  undertake  to  n^ociate  for  the  sale  of 
the  patents  unless  he  had  seen  them,  and  knew  their  contents  ? 

If  the  plaintiff  knew  the  terms  on  which  the  patents  were 
granted,  he  must  know  that  what  he  undertook  to  do  could 
not  be  done.  As  he  cannot  legally  perform  his  part  of  the 
contract,  he  never  can  be  in  a  condition  to  recover  the  com- 
pensation stipulated  to  be  paid  on  its  fUU  and  complete  per- 
|bainiiMice«  There  are  some  old  authorities  which  say,  that  if 
a  man  binds  himself  by  the  condition  of  his  bond  to  do  what 
Ht  the  time  be  ei^eeuted  the  bond  it  was  impossible  for  him  to 
do,  the  bond  shall  he  considered  as  without  condition,  and  the 
obligee  may  recover  the  penalty.  These  authorities  are  rather 
opposed  to  the  plaintiff's  claim;  they  apply  only  to  cases 
where  there  is  nothing  to  be  done  by  the  obligee ;  here  the 
plaintiff  must  do  something  before  the  bond  can  be  enforced. 
If  what  he  is  to  do  can  never  be  legally  done,  the  instrument 
must  be  inoperative. 

The  plaintiff  not  having  performed  the  first  ooodition,  can 
never  have  a  right  of  action  on  it.  The  situation  of  the  plain* 
tiff  in  this  case,  is  like  that  of  the  defendants  in  the  cases 
alluded  to.  It  is  his  fault  that  he  has  undertaken  what  he 
cannot  perform.  In  PuUetion  v.  Jgnew,  Holt,  C.  J.,  said, 
<*  Where  the  condition  is  underwritt^  or  indorsed,  there  that 
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may,  at  any  one  time,  be  interested  in  it,  a  patent 
may  be  oisigned  in  the  same  manner  as  other 
personal  property.  (/) 

1.  Generally. 

2.  Under  Cammisdan  of  Bankrupt. 

If  the  grant  be  valid,  the  assignment  of  it  in  AMignment 
the  usual  way  is  of  course  good  and  effectual.  ^^^  ^' 
Where  a  patentee,  having  a  lawsuit  respecting 
the  validity  of  his  patent,  made  an  absolute  g^nt 
of  it,  (reserving  to  himself  the  legal  right  until 
the  disputes  were  ended)  in  trust  for  the  assignee, 
with  a  covenant  to  further  assign  :  it  was  held, 
that,  upon  the  determination  of  the  suit,  the 
patent  vested  without  such  second  assignment,  {g) 

But  far  different  is  the  effect  of  an  assignment  if  patent  be 
of  a  grant  which  afterwards  appears  to  be  an 
invalid  one. 

If  he  who  has  a  patent-right  (A)  agree  with 

only  ii  void,  and  the  obligation  ia  sin^ ;  but  where  the  con- 
dition is  part  of  the  lien  itself,  and  incorporated  therewith,  if 
the  condition  be  impossible,  the  obligation  is  void."  In  the 
case  before  us,  the  service  of  the  plaintiff,  and  payment  for  it 
by  the  defendant,  are  incorporated  together,  and  if  the  service 
cannot  be  performed,  the  whole  instrument  is  a  nullity. 

(/)  The  property  in  a  patent,  and  the  right  to  exercise  it, 
should  go  together.     See  £x  parte  O'lUii^,  1  Yes.  Jan.  1 18. 

(^)  Cariwrighi  v.  AmaUf  2  Bos.  &  Pull.  43. 

(h)  Hagne  and  Another  v.  MaUby^  3  T.  R.  488  ;  and  see 
14  Yes.  182, 3.  The  plaintiffs  were  assignees  of  one  J.  Taylor, 
of  a  patent  for  an  engine  or  machine,  to  be  fixed  to  a  common 
stocking  frame,  for  making  a  sort  of  net  or  open  work,  called 
|)oint  net.      Permission  by  an  agreement  was  given  to  the 
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anodier  pencmy  for  a  valuable  consideration, 
that  the  latter  may  use  the  manufiaKsture  for  a 
certain  time,  upon  certain  conditions;  yet  if 
the  patentee,  for  a  breach  (tf  the  contract  and 
covenant,  bring  an  action,  it  may  be  answered  by 
shewing  in  any  manner  that  the  patent  is  a  bad 
one,  and  invalid. 

But  where  an  action  was  brought  by  the 
assignee  of  a  grant  against  the  patentee  himself, 
for  using  an  invention,  the  latter  was  not  per- 

defendaiit  to  me  the  cqgnie,  pnwided  he  worked  it  aeoordim§ 
to  the  speeiJSeaiiom,  and  would  not  ue  any  other  patent  engine 
for  the  same  porpose.  In  an  action  at  law  on  the  agreement, 
hicachca  were  assigned  upon  the  hitter  condition.  It  was 
piffwdfid,  amongst  other  tiangs,  that  the  specification  was  not 
enrolled  in  time :  that  the  p^if^tT^  Taylor  was  not  the  in- 
¥entor»  nor  was  the  marhine  a  new  one.  To  which  the  plain- 
tiffi  demnned. 

Kenyon,  C.  J. — ^It  is  contended,  that  the  defendant  shall 
he  bound  by  his  covenant,  though  the  consideration  of  it  is 
frandulent  and  void.  This  is  not  to  be  considered  as  a  cove- 
nant to  pay  a  certain  snm  in  gross  at  all  events ;  bnt  to  use 
a  machine  in  a  particolar  way,  in  consideration  of  the  pkintifis 
having  conferred  that  interest  on  the  defendant,  whidi  they 
professed  to  confer  by  the  agreement.  The  doctrine  of  es- 
toppel is  not  applicable  here.  The  person  supposed  to  be 
estopped  is  the  very  penon  who  has  been  cheated  and  knposed 
upon. 

Buller,  J.-»We  oraet  eonaider  the  intentioB  of  the  parties* 
If  the  plsintifb  had  the  ezclusive  li^t  to  the  madiine,  tiiey 
might  convey  it  to  any  other  person*  It  is  now  dSaoovered 
that  they  had  no  such  right;  and,  therefore,  the  defendant 
has  not  the  consideration  for  which  he  entered  into  his  co- 
venant, and  notwithstanding  which,  they  say  he  is  stiU  bound. 
Judgment  for  defendant. 
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mitted)  in  yiolation  of  his  own  contract,  to  in- 
fringe the  patent-right  which  he  had  assigned, 
and  to  d^iy  that  he  had  any  power  to  convey, 
by  shewing  any  thing  that  would  invalidate  his 
own  patent,  (t) 

In  Bowman  v.  Taylor^  (J)  in  a  declaration  in 
covenant,  a  deed  was  set  forth  by  which  the 
plaintiff  granted  to  the  defendant  a  license  to  use 
certain  looms.  In  that  deed  it  was  recited  that 
the  plaintiff  had  invented  certain  improvements, 
&C.  in  power  looms,  and  had  obtained  letters 
patent,  and  caused  a  specification  to  be  inroUed : — 
the  Court  held  that  the  defendant  was  estopped 
from  pleading,  that  the  plaintiff  was  not  the  in- 
ventor; that  it  was  not  a  new  invention;  and 
that  no  specification  had  been  inrolled. 

If  a  person,  imagining  that  he  has  discovered 
Bomething  new,  obtain  a  patent  for  it;  (A)  and 

(0  Oldham  v.  Lamgmeadf  Sittings  after  Tzin.  17S9»  ooram 
I^  Kenyon,  dted  by  Mr.  Wigley,  in  aig.  3  T.  R.  439. 

0)  Boufman  v.  Taylor  and  Another,  Law  Journal,  vol.  xiii. 
h  ^8 ;  and  lee  Baufman  v.  Romw^  id.  62. 

(I)  Taylor  T.  Hare,  1  New  Rep.  260 ;  and  aee  13  East, 
M8.  16  East,  207,  S.  4  M.  &  S.  37.  The  patent  was 
pasted  for  '*  an  appaiatna  for  presenring  the  essential  oil  of 
^^  in  brewing."  The  defendant  assigned  his  right  to  the 
P>^>^a^  iipon  condition  of  receiving  firom  him  and  his  partner, 
*iacs  deceased,  an  annuity  of  100/.  per  annnm  during  the  term 
^  the  patent.  After  the  plaintiff  had  used  the  «pparatns» 
^  paid  the  annuity  to  defendant  for  several  years,  it  was 
^uco?ered  that  he  was  not  the  inventor.  The  patent  had 
i^er  been  repealed.    The  plaintiff,  therefore,  now  brought 
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then  assign  it  for  a  valuable  consideration  to 
another,  who  uses  it  for  some  time ;  the  assignee, 
though  the  grant  afterwards  prove  to  be  a  bad 
one,  cannot  recover  the  sum  of  money  he  origi- 
nally gave  for  the  purchase  of  it. 

There  must  not,  however,  be  the  least  appear- 
ance of  fraud  in  the  transaction.  Both  must 
have  acted  under  the  mistaken  notion  that  it  was 
a  l^al  patent. 

If  it  were  discovered  to  be  an  invalid  patent 
before  the  assignee  had  made  any  use  of  it, 
according  to  the  rules  and  equity  of  good  con- 

the  action  to  recover  back  the  money  which  had  been  pttd  to 
the  defendant. 

Mansfield,  Sir  James,  C.  J. — In  this  case  two  persons, 
equally  innocent,  make  a  bargain  about  the  use  of  a  patent ; 
the  defendant,  supposing  himself  to  be  in  possession  of  a 
valuable  patent-right,  and  the  plaintiff  supposing  the  same 
thing.  Under  these  circumstances  the  latter  agrees  to  pay 
the  former  for  the  use  of  the  invention ;  and  he  has  the  use 
of  it.  Nan  comtat  what  advantage  he  made  of  it.  For  any 
thing  that  appears,  he  may  have  made  considerable  profit. 
He  would  never  have  thought  of  using  this  invention,  if  the 
privilege  had  not  been  transferred  to  him. 

Heath,  J. — As  well  might  it  be  said  that  if  a  man  lease 
land,  and  the  lessee  pay  rent,  and  afterwards  be  evicted,  that 
he  shall  recover  back  the  rent,  though  he  has  taken  the  fruits 
off  the  land. 

Chambre,  J. — Both  parties  were  mistaken.  Both  have 
thrown  away  their  money.  In  the  case  of  Arkwright's  patent, 
very  large  sums  of  money  were  paid  for  using  the  patent-right ; 
but  no  money  was  ever  recovered  back  after  the  patent  had 
been  cancelled.    Judgment  of  nonsuit. 


The  Property  in  them.  219 

science,  it  woald  seem  that  the  purchase  money 
ought  to  be  retutned. 

Where  several  parties  were  jointly  interested 
in  a  patent  and  its  profits,  and  bad  entered  into 
covenants  with  the  plaintiffs,  in  consideration  of 
a  sum  paid  by  them,  under  a  joint  contract  and 
all  had  signed  the  receipt,  the  Court  of  Exche- 
quer in  Equity  held,  that  one  of  the  parties, 
having  by  fraudulent  representations,  (although 
without  the  knowledge  of  the  others,)  occasioned 
losses  in  respect  of  the  patent,  they  were  all  liable 
to  repay  in  solidoy  the  money  received  on  a  con- 
sideration which  had  failed.  (/) 

And  where  the  assignee  of  certain  shares  in  a 
patent  right  covenanted  that  he  had  full  power 
to  convey,  and  that  he  had  not  by  any  means, 
directly  or  indirectly,  forfeited  his  right  over  the 
same :  it  was  held,  that  the  generality  of  the  for- 
mer words  were  not  restrained  by  the  latter,  (m) 

Not  only  can  this  property  be  assigned  ge-  Bankrupccj. 
nerally,  but  it  will  pass  to  the  assignees  of  a 
bankrupt    patentee,  (n)      The    grant    obtained 

(0  LoveU  V.  Hieks,  2  Younge  &  C.  481. 

(n)  3  Bob.  &  Poll.  565  ;  and  tee  2  N.  R.  71. 

(n)  Bhxam  v.  Eltee,  6  B.  ft  C.  169.  S.  C.  at  Nisi  Prios, 
1  C.  &  P.  558.  Abbott,  C.  J.,  said,  *'  Looking  at  the  act  of 
Parliament,  and  looking  at  the  usoal  clause  in  letters  patent, 
A&d  finding  that  in  each  of  them  there  ia  a  reference  to  the 
*tatate  6  Geo.  1,  c.  IS^  and  construing  the  whole  clause  either 
in  the  letters  patent  or  in  the  act  of  Parliament,  with  reference 
to  that  which  appears  to  my  mind  to  be  plainly  and  manifestly 
its  objeott  it  is  my  opinion  that  the  whole  clause  is  confined  to 
^f^fnmefUi  by  acU  of  the  party ^  and  does  not  apply  to  any 
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by  an  uncertificated  bankrupt  for  an  invention 
made  since  the  act  of  bankruptcy  is  affected  by 

tssigiiinent  or  transfer  by  operatioii  of  law,  and,  oonaeqaeDtly, 
that  it  will  not  apply  to  an  assignment  under  a  oommisaioa  of 
bankrupt.  Under  the  ship  r^^ter  acts,  there  axe  pecuitu 
dauses  requiring  every  assignment  to  be  notified  in  a  parti- 
cular manner,  as  clear  and  minute  as  words  can  be,  without 
any  exertion  of  bankruptcy,  or  any  thing  of  that  kind,  and 
yet  it  has  been  held,  that  the  assignees  of  a  bankrupt  take 
the  interest  in  a  ship,  though  there  is  no  registration  of  the 
convejrance.  Upon  that  point  I  think  there  should  be  no 
rule,  but  some  of  the  other  points  are  well  desernng  of 
consideration,  and  as  to  them  the  defendant  may  take  s 
rule." 

Mr.  Justice  Bayley.— "  I  have  no  doubt  upon  the  constnuv 
tion  of  this  clause.  I  disclaim  all  right  in  the  Court  to  in- 
troduce or  ex  dude  words  from  this  dause,  but  I  think  we  aie 
bound  to  construe  the  words  which  the  dause  contains,  and 
that  is  all  which  I  desire  to  do.  The  words  in  this  dause  are^ 
*  in  case  the  power,  privilege,  or  authority  shall  at  any  time 
become  vested  in  or  in  trust  for  more  than  the  number  of  five 
persons  or  their  representatives,  at  any  one  time,  otherwise 
than  by  devise  or  succession  (reckoning  executors  and  ad- 
ministrators as  and  for  the  single  persons  they  represent).' 
There  are  not  only  the  words  *  the  number  of  five  persons,' 
but  there  are  the  words  *  or  their  representativeB ;'  and  those 
words,  '  or  their  representatives,'  are  entitled  to  have  some 
meaning,  and  the  words  *  otherwise  than  by  devise  or  succes- 
sion,' will  apply  to  the  words  '  or  their  representatives'  as 
well  as  *  the  number  of  five  persons.'  Now  the  question  in 
my  mind  is,  what  does  the  act  mean  by  *  their  representatives?' 
If  the  assignees  of  a  bankrupt  are  the  representatives  of  a 
bankrupt,  this  patent  is  not  vested  in  them,  otherwise  than 
this  act  of  Parliament  says  it  may  be  vested ;  it  was  vested  in 
the  Fourdriniers,  the  bankrupts,  if  they  did  not  exceed  the 
number  of  five :  the  bankruptcy,  by  a  statutable  transfer,  has 
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the  previous  assignment  of  the  commissioners ; 
and|  Testing  in  the  assignees,  is  liable  to  be 
seized  by  them;  even  in  the  hands  of  third 
persons,  (o)  « 

made  tbe  airignees  of  the  bankrapt  tbe  lepieaentatiTes  of  the 
binkrupt,  and  that  is  the  constnictioii  which,  in  my  ophiioii, 
these  words  are  entitled  to  receive." 

Mr.  Justice  Hohroyd.-— ''  I  think  that  in  this  case*  the  as^ 
dgnees  of  the  bankrupt  are  to  be  considered  as  the  represen- 
tatives of  the  bankrupt!  and  that  they  had  his  property  as  his 
repiesentatiTeSy  and  not  as  the  representatiTes  of  the  creditors. 
It  is  true,  they  take  the  property  for  the  puipose  of  selling 
and  disposing  of  it ;  and  it  is  true,  that  the  proceeds  from  the 
sale  they  may  hold  in  trust  for  the  creditors,  but  they  are  the 
representatives  of  the  bankrupt  in  relation  to  this  property. 
They  hold  it  subjeei  to  the  power  of  converting  it  into  moneift 
and  then  that  money  they  will  hold  in  iruit.  It  appears  to 
me,  that,  under  the  act  of  Parliament,  it  is  not  void,  though 
the  creditors  may  amount  to  more  than  five." 

(o)  Heue  ▼.  Stevenaon^  3  Bos.  &  Pull.  577,  Lord  Alvanley. 
It  was  next  contended,  that  the  nature  of  the  property  in  this 
patent  was  such,  that  it  did  not  pass  under  the  assignment. 
That  the  fruits  of  a  man's  invention  do  not  pass.  It  is  true, 
tliat  the  schemes  which  a  man  may  have  in  his  own  head  be-> 
km  he  obtains  his  certificate,  or  the  fruits  which  he  may  make 
of  sach  schemes  do  not  pass  ;  nor  could  the  assignees  require 
him  to  assign  them,  provided  he  does  not  carry  them  into 
effect  until  after  he  has  obtained  his  certificate.  But  if  he 
avail  himself  of  his  knowledge  and  skill,  and  thereby  acquire 
abenefidal  interest,  which  may  be  the  subject  of  assignment, 
I  cannot  frame  to  myself  an  argument  why  that  interest 
sboold  not  pass  as  any  other  property  acquired  by  his  personal 
mdnatiy.  We  are,  therefore,  clearly  of  opinion  that  the 
mteiest  in  the  letters  patent  was  an  interest  of  such  a  nature 
u  to  be  the  subject  of  assignment  by  the  commissioneni. 
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From  the  case  of  Hesse  v.  Stevenson^  (p)  we 
discover  in  what  manner  patents  for  inventions 


(f )  Hesm  ▼.  Stevenson,  5  Bos.  &  Pall.  565.  This  was 
«a  action  of  ooTenant.  It  a{^peared  by  a  case  leaenred,  that 
in  Jona  1790,  one  Koops  was  duly  declared  a  bankrupt. 
That  on  the  17th  and  18th  of  May,  1801,  the  said  KoopB 
obtained  patenu.  That  Koops  had  assigned  a  certain  abate 
of  the  patent  to  the  defendant,  who  had  assigned  a  part  of 
that  share  to  the  plaintiff.  That  an  act  had  passed  by  which 
Koops  was  enabled  to  assign  the  oae  of  the  said  patent  to  any 
nnrober  of  persons,  not  exceeding  sixty ;  which  act  was  de- 
dared  to  be  a  public  act.  On  9th  September,  1801,  the 
creditors  of  Koops  executed  a  deed  of  composition  with  him, 
to  which  several  of  his  creditors  were  not  parties.  The  assig- 
aees,  and  most  of  the  creditors,  by  that  deed,  did  remise, 
lelease,  and  quit  claim  unto  the  said  Koops,  lus  heirs, 
executors,  and  .administrators,  all  actions,  rents,  claims,  and 
demands  whatsoever.  Koops  failed  in  the  performance  of  the 
consideration  of  the  said  deed;  whereupon  the  aasignees 
entered  up  judgment  upon  the  warrant  of  attorney,  on  3 1st 
March,  180S,  and  on  the  14th  October  following,  issued  a 
JUri  facias;  and,  after  taking  ihe  goods,  &c.,  of  Koops,  en- 
tered upon  the  premises,  where  the  manu&ctory,  under  the 
patents  and  act  of  Parliament,  was  carried  on,  and  took  pos- 
session of  the  ftame.  In  the  deed-poll  between  the  defisndant 
of  one  part,  and  the  plaintiff  of  the  other,  was  the  usual  co^ 
Tenant  lor  good  title ;  that  the  said  defendant  had  good  right, 
lull  power,  and  abs(dute  and  lawful  audiority,  to  assign  and 
oooTey  the  said  shares,  &c. ;  and  that  he  had  not  by  any 
means,  direetly  or  indirectly,  forfeited  any  ri^t  or  authority 
he  ever  had,  or  might  have  had,  in  the  said  shares.  Breach 
that  he  had  not  good  title. 

Alvanley,  C.  J. — ^We  shall  consider  the  case  as  thon^  the 
ishole  deed  were  before  us.  From  all  the  cases  upon  this 
sul^ect  it  appears  to  be  determined,  that  however  general  the 
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are  viewed  by  the  bankrupt  laws.  After  deciding 
generally  that  a  composition  entered  into  by  the 
bankrupt,  his  assignees,  and  most  of  his  credi- 
tors, by  which,  upon  certain  terms,  the  bankrupt 
had  all  his  goods  and  chattels  attempted  to  be 
reconYeyed  to  him,  was  not  a  conveyance  in 
law ;  it  was  held  that  the  general  covenant  for 
good  title  of  a  patent  right  was  not  restrained 
by  the  covenant  in  which  Stevenson,  assignee  of 
Koops,  the  patentee  and  bankrupt,  says  that  he 
has  not  done  any  act  to  impeach  his  title.  This 
decision  arose  principally  from  the  words,  ''for 
and  notwithstanding  any  act  by  him  done  to  the 
contrary ,'*  being  omitted. 

It  may  be  well  to  observe,  that  an  uncertifi-^ 

wotds  of  a  covenant  may  be  if  standing  alone,  yet,  if  from 
other  oovenants  in  the  same  deed  it  is  plainly  and  inesistibly 
to  be  inferred  that  the  party  could  not  hare  intended  to  use 
the  words  in  the  general  sense  which  they  import,  the  Court 
will  limit  the  operation  of  the  general  words.  The  question, 
therefore,  always  has  been,  whether  sach  an  irresistible  in- 
fierence  does  arise  ?  The  warranty  in  this  deed,  in  the  usual 
and  almost  daily  words,  where  parties  intend  to  be  bound  by 
their  own  acts  only,  vii,  "  for  and  notwithstanding  any  act 
by  him  done  to  the  contrary,'*  omits  them  altogether ;  besides 
which,  the  defendant  oovenants  that  the  assignee  shall  enjoy 
the  property  assijgned  in  as  ample  a  manner  as  the  assignor* 
The  omission  of  the  worda  is  almost  of  itself  decisive.  We 
are,  therefore,  of  opinion,  that  the  covenant  for  absolute  right 
to  convey  is  not  restrained  by  the  other  parts  of  the  deed. 

It  is  said,  secondly,  that  the  assignees  have  re-conveyed 
the  whole  of  their  interest ;  but  I  am  of  opinion  that  deed 
was  not  intended  to  convey,  nor  did  it  operate  in  law  as  a 
convey  ance« 


patent 
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cated  bankrupt)  before  he  attempts  to  carry  his 
schemes  into  execution,  should  obtain  from  his 
assignees  a  renunciation  of  all   benefit  of  the 
patent. 
A  truit  of  a  It  was  doubtcd  by  Lord  Thurlow,  {q)  whether 

a  patent,  meaning  letters  patent  generallyi  could 
be  the  subject  of  a  trwt ;  but  it  is  humbly  con- 
ceived, that  one  for  an  invention  might  become 
so,  in  the  same  manner  as  other  personal  pro* 
perty. 

Indeed  it  is  expressly  stated,  (r)  that  it  shall 
not  be  assigned  in  trust  to  more  than  twelve  per- 
sons, thus  allowing  it  to  be  made  a  trust  for  the 
benefit  of  that  number. 

There  was  a  trust  declared  in  Cartwright's 
patent,  and  no  objection  was  raised  to  it  on  thcU 
account,  (s) 

It  has  been  shewn  that  the  invention  may  be 
communicated  by  a  foreigner  residing  abroad,  (t) 
A  patent  may  become  the  subject  of  a  trust  for 
the  benefit  of  British  subjects.  But  it  was  doubted 
in  the  case  of  Bloxam  v.  Mlsee^  iu)  at  nisi  prias, 
whether  a  patent  could  properly  be  taken  out  by 
a  British  subject  on  a  secret  trusty  to  be  held  for 
the  benefit  of  the  real  inventor,  who  was  an  alien 
enemy  at  the  time,  although  it  was  stated  in  the 
patent  that  the  patentee  had  received  the  iuven- 

iq)  1  Yes.  Jun.  129.     Ex  parte  O'ReUy. 

(r)  Form  of  Patent,  Appendix. 

(#)  2  Bos.  &  Pul.  44.  it)  Ante,  p.  81. 

(u)  1  Carr.  &  P.  558. 
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tion  from  a  certain  foreigner ;  and  the  point  has 
not  been  solemnly  decided. 

From  the  reasoning  in  the  cases  of  Cartwright  Mongnge  and 
T.  Amatt,  (v)  and  Bloxam  v.  Elsee^  (w)  it  would 
seem,  that  the  mor^ge  of  a  patent  to  more  than 
twelve  persons  would  be  valid,  for  neither  their 
interest  as  creditors  of  the  patentee,  nor  their 
character  as  trustees  to  the  patentee,  until  they 
were  repaid,  would  cause  a  forfeiture,  because 
creditors  are  not  entitled  to  any  prapartion  of  the 
patent  right  as  such,  but  only  to  the  amount  of 
their  debts. 

In  1812,  a  case  (re)  came  before  the  Lord  Chan- 
cellor,  of  a  bankrupt  having  a  patent  for  an  in- 
vention, who,  after  having  mortgaged  the  right, 
continued  in  the  notorious  use  of  the  invention 
until  his  bankruptcy.  The  Lord  Chancellor  was 
induced  to  think  that  the  right  passed  to  the 
assignees  under  tlie  statute,  but  directed  a  case 
for  the  Court  of  King's  Bench,  which  was  never 
argued. 

It  may  be  bequeathed  in  any  manner  the  pa-  Proper  for  a 
tentee  pleases.     If  he  make  not  a  will,  it  is  assets     ^"^ 
in  the  hands  of  his  administrator,  {y) 

If  the  patentee  does  not  wish  to  dispose  wholly  Licence  to 
with  his  patent,  he  may  grant  licenoes  to  persons  ^  '*' 
to  use  it.     And  it  would  appear,  in  the  event 
of  an  infringement  of  the  patent  right,  that  all 

(v)  2  Bob.  &  Pnl.  43.  (w)  6  B.  &  C.  169. 

(<)  Evans's  Statutes,  vol.  iv.  p.  67f  n.     Ex  parte  Granger, 
iy)  1  Yes.  Jun.  118  ;  and  see  S  B.  &  P.  573. 

Q 


226  Patents  for  Inventions. 

who  have  licences    may  maintain  actions  for 
damages.  (2;) 
s.Eaiargement      The  transcendcnt  power  of  Parliament,  now 
^ght^b^  °     exercised  in  part  by  the  Judicial  Committee  of  the 
par  lamen        Pj^yy  Council,  (a)  has,  howcvcr,  often  been  called 
forth  to  give  a  better  effect  to  the  right  of  pa- 
tentees for  inventions,  by  extending  the  term  of 
its  duration,  or  increasing  the  number  of  persons 
that  may,  at  any  one  time,  become  interested 
in  a  patent. 

The  extension  of  the  term  is  advised  by  the 
Judicial  Committee,  when  it  appears  that  the 
application,  labour,  and  expense,  of  the  patentee 
have  been  so  great  that  he  has  not  been  able  to 
receive,  within  the  time  allowed  by  his  patent, 
an  adequate  reward  from  his  great  undertaking. 
Other  causes  have  had  their  due  effect  upon 
Parliament ;  as  when  the  patentee  has  discovered 
some  improvements  which  have  been  attended 
with  great  expense,  and  by  which  the  machine 
is  become  much  more  profitable  to  him,  and 
beneficial  to  the  community ;  or,  where  dying, 
he  has  left  his  family  unable  to  proceed  with  the 
manufacture  without  that  indulgence. 

And  the  legislature  will  also  lend  its  assistance 
when  the  undertaking  is  of  such  a  magnitode 
that  twelve  persons  are  unable  by  themselves  to 
reap  any  benefit  from  the  grant,  by  passing  an 

(a)  Ante,  24.    George  v.  B.  Wackerback  and  Another,  MSS. 
(fl)  5  &  6  Wm.  4,  c.  83.     2  &  8  Vict.  c.  67. 
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act  of  Parliameot,  giving  power  to  the  patentee 
to  assign  the  patent  right  to  any  number  of 
persons.  The  interest  in  Koop's  patent  was,  by 
an  act  of  Parliament,  made  capable  of  being  di- 
vided into  sixty  shares,  (b) 

In  ahnofit  every  instance  in  which  the  legisla- 
ture has  interfered,  a  proviso  was  introduced,  that 
every  objection  in  law  competent  against  the 
patent  shall  be  of  the  same  force  against  the  act 
to  all  intents  and  purposes,  (c)  But  even  if  that 
clause  were  not  introduced,  yet  the  patentee,  as 
to  the  validity  of  the  patent,  or  his  title  to  it,  was 
in  the  same  situation  as  though  the  act  had  never 
been  passed,  (d)  The  same  rule  applies  under 
the  5  &  6  Wm.  4,  (e)  to  a  new  patent,  granting 
an  extension  of  the  term  to  seven  years. 

IL  PROPERTY  IN  DISCOVERIES   NOT  PROTECTED  BY 

A  PATENT. 

Some  persons,  alarmed  at  the  frauds  fre- 
quently practised  upon  inventors,  and  strongly 
impressed  with  the  difficulty  of  making  a  suffi- 
cient specification,  and  perhaps  suspicious  of  the 
manner  in  which  the  patent  may  be  construed, 
have  preferred  to  keep  their  discoveries  secret, 
and  to  use  or  vend  their  manufacture  without 
the  protection  of  a  patent.  No  one,  however, 
can  have  a   property — ^an    exclusive    right — ^in 

(h)  3  Bos.  &  Pull.  565. 

(c)  See  41  Geo.  3,  c.  125,  Local  and  Personal  Acts. 

(d)  3  Bos.  &  Pull.  578.  {e)  5  &  6  Wm.  4,  c.  83, 

Q  2 
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such  a  subject,  (f)  Injury  and  remedy  are  in* 
separable  in  law ;  but  as  there  is  not  any  rule 
of  law,  nor  yet  in  equity,  to  punish  or  to  prevent 
any  one  from  making  use  of  such  manufactures^ 
we  may  conclude  that  such  discoverers  do  not 
sustain  an  injury  to  any  legal  property. 

Of  course,  the  case  is  altered,  when  uny  fraud 

(/)  Canham  ▼.  Jonet^  3  Yes.  &  Beam.  221 ;  and  see  WU^ 
Uams  V.  mUimnB,  3  Meriy.  157.  The  biU  stated  that  Isaac 
Swainson  was»  for  upwards  of  thirty  years  before  his  death, 
the  sole  proprietor  of  the  secret  or  recipe  for  preparing  the 
medicine  called  Felno*8  Vegetable  Syrup,  which  he  had  pur- 
chased for  600/.,  and  by  his  will  bequeathed  to  the  plaintiff; 
who,  since  his  decease,  continued  to  make  the  same  prepara- 
tion as  specified  by  the  recipe,  and  made  great  profit;  and 
would  have  made  much  greater,  if  the  defendant  had  not  im- 
posed on  the  public  a  spurious  composition  under  the  same 
name.     Demurrer. 

Sir  Thomas  Plumer,  V.  C. — ^This  bill  proceeds  upon  an 
erroneous  notion  of  exclusive  property  now  subsisting  in  this 
medicine ;  which  Swainson  having  purchased,  had  a  right  to 
dispose  of  by  his  will ;  and,  as  it  is  contended,  to  give  the 
plaintiff  the  exclusive  right  of  sale.  If  this  daim  of  mo- 
nopoly can  be  maintained  without  any  limitation  of  time,  it 
is  a  much  better  right  than  that  of  a  patentee.  But  the 
violation  with  which  the  defendant  is  charged  does  not  fiJl 
within  the  cases  in  which  the  Court  has  restrained  a  fraudu- 
lent attempt  by  one  man  to  invade  another's  property;  to 
appropriate  the  benefit  of  a  valuable  interest  in  the  nature  of 
good  will,  consisting  in  the  character  of  his  trade  or  produc- 
tion, established  by  individual  merit ;  the  other  representing 
himself  to  be  the  same  person,  and  his  trade  or  production 
the  same,  as  in  Hogg  v.  Kirbg,  8  Yes.  215,  combining  im- 
position on  the  public  with  injury  to  the  individual.  De- 
murrer allowed. 
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u  practised  in  getting  at  the  secret.  One  person 
must  not  use  the  name  of  another,  nor  represent 
his  article  to  be  the  same  as  the  one  thus  secretly 
made,  or  he  will  be  liable  to  answer  for  damages 
in  an  action  at  law,  or  be  restrained  from  using 
it  by  an  injunction,  (g) 

Nor  will  the  Com1:  prevent  a  person  from  im- 
parting the  secret  of  an  invention  which  had 
been  the  subject  of  a  patent  long  since  expired, 
tbe  specification  of  which  was  so  incorrect,  that 
the  discovery  still  remained  undisclosed.  (A) 

But  a  man  has  such  a  property  in  his  inven- 
tion before  a  patent  is  procured,  that  if  he  agree 
to  inform  another  person  of  the  secret,  who  binds 
himself  in  a  penalty  not  to  avail  himself,  or  take 
any  undue  advantage  of  the  communication  ;  he 
may  maintain  an  action  for  the  breach  of  that 
contract.  (%) 

(s)  YovaU  ▼•  Amyard,  I  Jac.  &  Walk.  394.  And  the 
cate  of  Day  &  Martin,  E.  T.  June,  1821,  MSS.  before 
Abbott,  C.  J. 

(A)  Newhernf  t.  Jame*^  2  Mer.  446. 

(0  SmUh  y.  Diekensan,  3  Bos.  &  Pnll.  630,  post 
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CHAP.  VIII. 

OP    THE   INFRINGEMENT    OF   A   PATENT,   AND    THE 
REMEDIES   FOR    THAT   INJURY. 

The  patentee  having  ascertained  the  nature 
of  the  property  he  has  acquired  by  the  grant, 
the  next  topic  for  investigation  will  be  the  con- 
duct of  persons,  when  it  is  considered  to  be  an 
infringement  of  that  right :  and  the  necessary 
remedies  which  the  law  has  prescribed  for  the 
injury. 

I.    WHAT  AMOUNTS  TO  AN  INFRINGEMENT. 

Whether  the  act  of  the  defendant  is  really  an 
infringement  of  the  grant  is  a  question  for  the 
jury. (a) 

(a)  2  Hen.  Bla.  480.  It  is  a  very  difficult  question,  and 
by  some  persons  it  has  been  thought  that  it  is  a  matter  beyond 
the  comprehension  of  the  ordinary  tribunals  ;  and  they  have 
recommended  that  a  court  of  commissioners  should  be  formed. 
A  little  reflection  would  convince  any  unprejudiced  mind  that 
the  same  judges  and  juries  who  decide  causes  arising  from 
matters  connected  with  every  relation  of  Ufe,  and  involving 
every  exertion  of  men  to  enrich  themselves,  might  well  decide 
the  question,  whether  a  person  had  infringed  a  patent.  The 
judges  possess,  as  a  part  of  their  education,  a  knowledge  of 
the  first  principles  of  every  science,  and  it  would  be  as  rea- 
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The  law  cannot  be  evaded  by  fraud  or  deceit 
of  any  kind.  It  has  been  decided  that  the 
making  or  using  of  any  the  least  part  of  a 
manufacture  (Jb)  is  an  infringement.  If  the 
article  manufactured  by  the  defendant  be  of  a 
different  formj  (c)  or  made  with  slight  and  im- 
material additions,  or  by  the  substitution  of 
things  somewhat  different  from  those  used  by 
the  patentee  ;  yet,  if  the  manufactures  are  really 

sonable  to  say,  that  physicians  and  surgeons  should  try  all 
cases  which  require  a  knowledge  of  medicine  or  surgery  to  he 
understood,  as  that  mechanics  and  chemists  should  try  the 
validity  of  claims  for  patents.  In  hoth  cases  it  is  more  rea- 
sonable that  physicians,  surgeons,  mechanics,  and  chemists, 
should  he  witnesses. 

The  answers  to  the  questions,  whether  patents  are  for  the 
same  or  different  things,  or  whether  one  patent  is  an  infringe- 
ment upon  another,  may  be  drawn  from  many  circumstances : 
as  the  concurring  or  contradictory  evidence  of  persons  worthy 
of  credit  well  acquainted  with  the  matter.  But  the  use  made 
of  a  supposed  invention  by  the  public  is  the  best  criterion, 
whether  it  is  an  improvement  or  not. 

{h)  In  MawUm  v.  Manion,  Dav.  Pat.  Gas.  348,  the  alleged 
infringement  consisted  in  making  a  perforation  in  the  hammer 
of  a  gun,  in  a  direction  a  little  different  to  that  in  the  patent 
article. 

(e)  2  Hen.  Bla.  477 ;  and  see  BoviU  v.  Moore,  Dav.  Pat. 
^  405.  Oibbs,  C.  J. — I  remember  that  that  was  the  ex- 
pedient used  by  a  man  in  ComwaU,  who  endeavoured  to  pirate 
the  steam  engine.  He  produced  an  engine,  which,  on  the 
first  view  of  it,  had  not  the  least  resemblance  to  Boulton  and 
Watt's.  Where  you  looked  for  the  head,  you  found  the  feet ; 
and  where  you  looked  for  the  feet,  you  found  the  head.  But 
it  turned  out  that  he  had  taken  the  principle  of  Boulton  and 
Watt:— it  acted  as  well  one  way  as  the  other;  but  if  you  set 
it  upright,  it  was  exactly  Boulton  and  Watt's  engine. 
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and  substantially  the  same,  the  patentee  is  en- 
titled to  a  remedy  at  law.  (d) 

In  Webster  y.  Uther  (e)  the  Lord  Chief  Justice 

observed,  '*  I  believe  I  told  the  jury  that  it  was 

(d)  See  the  elaborate  opinion  of  the  Court  in  HiU  r. 
Thompsorit  2  B.  Moore,  447.     Dallas,  J. — ^Whether  the  patent 
be  valid  or  not,  signifies  nothing  in  this  particular  case,  if  the 
defendants  have  not  worked  according  to  the  specification. 
To  prove  the  infringement  of  the  patent,  one  witness  only 
was  called ;  this  part  of  the  case,  therefore,  depends  enHedy 
upon  his  testimony ;  and,  before  adverting  to  the  evidence  in 
question,  it  will  be  necessary  to  look  at  the  patent,  as  &r  as 
it  relates  to  this  part  of  the  subject.^    It  has  not  been  con- 
tended that  it  is  a  patent  introducing  into  use  any  one  of  the 
articles  mentioned  therein,  as  singly  and  separately  taken; 
nor  could  it  be  so  contended,  for  the  patent  itself  shews  the 
contrary ;  and  if  it  had  been  a  patent  of  such  a  description, 
it  would  have  been  impossible  to  support  it;  for  slags,  as  well 
as  mine  rubbisb,  and  lime,  had  undoubtedly  been  made  use 
of  before  it  was  passed.     But,  it  is  said,  it  is  a  patent  for 
combinations  and  proportions,  producing  an  effect  altogether 
new,  by  a  mode  and  process,  or  series  of  processes,  unknown 
before ;  or,  to  adopt  the  lang^uage  made  use  of  at  the  bar,  it  is 
a  patent  for  a  combination  of  processes  altogether  new,  leading 
to  one  end ; — ^and  this  being  the  nature  of  the  alleged  dis- 
covery, any  use  made  of  any  of  the  ingredients  singly,  or  used 
in  partial  combination,  omitting  some,  and  making  use  of  all 
or  some,  in  proportions  essentially  different,  and  yet  producing 
a  result  equally,  if  not  more  beneficial,  wiU  constitute  an 
infringement  of  the  patent.    It  is  scaroely  necessary  here  to 

.  observe,  that  a  slight  departure  from  the  specification  for  the 
purpose  of  invasion  only,  would,  of  course,  be  a  firaud  upon 
the  patent ;  and,  therefore,  the  question  will  be,  whether  the 
mode  of  working  by  the  defendants  has  or  has  not  been  et- 
sentiaUy  or  auhstaniiaUy  different, 

(e)  MSS,  Easter  Term,  1824,  before  Lord  Tenterden. 
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the  flmaUest  matter  for  which  I  ever  knew  a 
patent  taken."  The  invention  was  called  an 
improvement  on  the  patent  percussion  gun  lock, 
and  consisted  in  the  addition  of  a  bolt  sliding  or 
moving  in  a  groove,  by  which  the  roller  maga- 
zine was  then  fixed,  that  had  formeriy  been 
fastened  by  a  screw  and  washer  ;  the  defendant's 
lock  had  a  spring  in  the  bolt. 

The  jury  (upon  the  evidence  of  sportsmen  tliat 
the  lock  with  a  sliding  bolt  was  more  readily  used 
in  the  field,  particularly  in  wet  weather,  than 
the  screw  and  washer,)  found  that  the  alteration 
was  a  material  and  useful  improvement;  and 
upon  evidence,  hy  mechanics^  that  a  spring  in  a 
bolt  was  the  same  thing  as  a  bolt  sliding  in  a 
groove,  they  found  that  the  defendant  had  in- 
fringed the  patent  of  the  plaintiff.  The  Court 
would  not  grant  a  new  trial. 

It  was  contended  in  that  case,  Webster  v.  Uther, 
that  the  question,  whether  the  thing  was  a  proper 
subject  for  a  patent,  was  one  of  law  and  not  of 
fact  for  the  jury.  And  in  Barton  v.  Hall  (/), 
which  was  an  action  for  an  infringement  of 
Bartan*s  patent  for  improvements  in  metallic 
pistons  for  steam  engines,  the  judge  directed  a 
nonsuit,  taking  on  himself  to  decide  that  the 
pistons,  which  were  alleged  to  be  infringements, 
were  not  the  same  invention  as  that  described  in 
the  specification  of  the  plaintiff. 

In  Jones  v.  Pearce  (g),  the  jury  asked  the 

(/)  MSS.  1  Ith  July,  LS27>  before  Lord  Wynford. 
(5)  MSS.  ante,  p.  46. 
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judge  whether  it  was  a  necessary  part  of  the 
infringement  that  the  defendant  should  have 
sold  or  used  the  carriage  wheels  which  he  had 
made.  Mr.  Justice  Patteson  said,  **  the  evidence 
is,  that  the  defendant,  who  was  an  ironmonger, 
had  mtide  two  wheels,  one  of  which  was  put  on  a 
gig  and  the  other  was  seen  near  it ;  and  he  told 
the  witness  that  he  had  made  them  on  a  new 
principle.  Now,  one  of  the  counts  of  the  de- 
claration is  for  making  ;  and  if  he  did  actually 
make  the  wheels,  the  act  of  making  them  would 
be  a  sufficient  infringement  of  the  patent ;  for 
the  terms  of  the  patent  are,  ^  without  leave  or 
licence  Tnake,  &c.'  '* 

If  there  are  some  articles  well  specified,  and 
others  that  are  only  mentioned  in  the  specifica- 
tion, without  any  intention  of  their  being  con- 
sidered as  perfect  instruments,  *but  merely  as 
speculative  matter,  as  was  done  by  Mr.  Watt  in 
his  patent,  (A)  although  the  latter  cannot  be 
protected,  and  may  consequently  be  infringed 
with  impunity ;  yet  any  infringement  of  the 
former  parts  or  articles  cannot  be  excused. 

Even  if  the  improvement  of  a  manufacture  be 
so  great  and  important  that  the  substratum  is 
insignificant  in  comparison  with  it,  still  no  claim 
can  be  laid  to  the  whole.  The  addition  may  be 
made  and  vended  by  itself,  (i) 


(h)  Ante,  1S6.     It  has  been  doubted,  whether  the  iiuertion 
of  imperfect  articles  ought  not  to  invalidate  the  grant. 
(0  1  Yes.  &  Beam,  67. 
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lo  a  declaration  for  infringing  a  patent,  {j) 
which  granted  that  the  plaintiff,  and  no  others, 


(j)  Mnder  ▼.  JVOUanu,  4  A.  ft  E.  251.  Mr.  Jostioe  Cole- 
said,-— The  granting  part  of  the  patent  anthoiuea  the 
plaintiff  exclauTely  to  "  make,  use,  exercise,  and  vend"  his 
invention.  The  prohibitory  part  forbids  aU  persons  to  "  make, 
use,  or  put  in  practice  the  said  invention,"  or  "  counterfeit, 
imitate,  or  resemble  the  same,"  or  to  make  "any  addition 
thereunto,  or  substraction  from  the  same,  whereby  to  pretend 
himself  or  themselves  the  inventor  or  inventors,"  wi^out 
licence  from  the  phiintiff.  Then  the  count  alleges  that  the 
defendant,  without  the  plaintiff's  licence,  exposed  to  sale  divers 
chairs  intended  to  imitate  and  resemble,  and  which  did  imitate 
and  resemble,  his  invention. 

Do  those  words  necessarily  import  the  vending  spoken  of 
in  the  grantmg  part  of  the  patent?  I  certainly  think  not; 
because,  even  assuming  that  to  vend  may  mean  both  a  selling 
and  an  exposing  to  sale,  (thoi:^  I  rather  think  it  means  the 
habit  of  selling  and  offering  for  sale),  still  those  two  meanings 
are  not  co-extensive  ;  the  former  may  include  the  latter,  but 
a  mere  exposure  to  sale,  t.  e.,  with  intent  to  seU,  or  for  the 
purpose  of  selling,  is  not  only  not  equivalent  to  a  sale,  but, 
as  regards  the  patentee,  may  be  attended  with  wholly  different 
consequences.  If  we  read  the  word  "  vend "  as  expressly 
inserted  in  the  prohibitory  part  of  the  patent,  we  ought  only 
to  give  it  there  the  meaning  which  would  effectuate  the  pur- 
pose of  the  patent,  the  prevention  of  acts  injurious  to  the 
patentee,  with  as  little  restraint  on  the  public  as  possible. 
It  must  be  taken  here,  that  the  defendant  has  only  exposed 
to  sale,  that  whatever  may  have  been  his  original  purpose  in 
so  doing,  or  whatever  motive  has  supervened,  he  has  abstained 
from  selling. 

Now,  I  cannot  say  that  such  a  mere  exposure  to  sale  is 
necessarily  injurious  to  the  patentee ;  it  may,  on  the  con- 
trary, be  very  beneficial ;  it  is  not,  therefore,  necessarily  the 
vending  which  is  exclusively  granted  to  him.     As  to  "  using 
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should  ^'  make,  use,  exercise,  and  vend*'  his  in- 
vention, and  forbade  all  persons  to  **  make,  use, 
or  put  in  practice"  the  same,  or  to  counterfeit 
or  imitate  it,  without  the  plaintiff's  licence,  the 
plaintiff  alleged  that  the  defendant,  without  fais 
licence,  exposed  to  sale  articles  intended  to  imitate 
his  invention :  the  Court  held,  on  general  de- 
murrer, that  the  count  was  bad,  as  not  stating 
any  thing  which  was  necessarily  an  infringement 
of  the  patent. 

It  is  a  wise  maxim  in  our  law  that  there  is 
not  an  injury  without  its  concomitant  remedy. 
Formerly,  patent-rights  were  investigated  in  the 
Star  Chamber :  (A)  but,  by  the  statute  of  Mono- 
polies, (J)  it  was  enacted,  ''that  monopolies, 
letters  patent,  &c.,  and  their  force  and  validi^, 
ought  to  be,  and  shall  be,  examined,  heard, 
tried,  and  determined,  by  and  according  to  the 
common  laws  of  this  realm,  and  not  otherwise." 
Hence  the  remedies  for  this  injury  are,  either. 

An  action  at  law  for  damages ;  or 
Proceedings  in  JEguity  for  an  injunction 
and  account. 

and  ezerciBiiig,*'  those  words  cannot  be  feirly  resorted  to, 
when  we  find  with  them  the  word  "  Tending,"  and  that  is 
passed  by.  But,  if  they  could,  the  aigument  would  be  the 
same ;  this  might  be  an  innocent  using  and  exerdaing,  and 
so  not  prohibited. 
(A;)  3  Inst.  1S3.  (/)  21  Jac.  I.  c.  3,  s.  2. 
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II.    EEMBDY  AT   COMMON   LAW* 

When  the  KiDg  has  granted  a  patent  for  the 
sole  ufle  of  any  invention,  the  common  law  gives 
a  right  of  action  against  every  person  who  in* 
fringes  it.  (m)    It  is  in  form  an  action  on  the 

case,  (it) 

Although  the  patentee  has  been  defeated  in 
one  action,  still  he  may  maintain  fresh  suits 
against  other  persons :  as  was  done  by  Mr.  Ark- 
Wright  (o)  and  by  Mr.  Watt  For  actions  on 
the  case  will  lie,  notwithstanding  the  patent  is 
really  void,  until  it  has  been  cancelled.  (|i) 

If  the  patent  has  been  assigned,  the  assignee  i-  i*he 
may  sue  alone,  or  he  and  the  patentee  may  join  Th»  parties. 
in  the  action.  (9) 

(m)  BuUer,  N.  P.  76.  (n)  1  Chit.  PL  142. 

(o)  Arhwright  ▼.  Nightingale^  Dav.  Pat.  Cas.  55.  Lord 
LoQghborcNigfa.— It  has  been  said  that  many  persons  have 
acted  upon  an  idea  that  Mr.  Arkwright  had  no  righti  he  hav^ 
ing  £uled  to  establish  it  when  this  cause  underwent  an  ex* 
amination  in  another  place,  in  which  the  event  was  unfavour* 
able  to  him.  If  the  question  at  present  were,  what  damages 
Mr.  Arkwright  should  have  received  for  the  invading  that 
light  ?  I  would  have  allowed  the  parties  to  have  gone  into 
evidence  to  shew  to  what  extent  persons  had  acted  upon  the 
£uth  of  the  former  verdict ;  but  the  question  now  is  upon  the 
mere  r^ht;  and  if  the  result  of  this  case  is  in  fitvour  of  the 
plaintiflr,  the  verdict  will  be  with  one  shilling  damages.  A 
fatore  invasion  of  this  right  would  entitle  Mr.  Arkwright  to 
an  action  for  damages ;  but  in  the  present  case  they  are  not 
ssked. 

(p)  2  Ventr.  344.  Dav.  Pat.  Cas.  55. 

{q)  2  Wils.  428,  2  Saund.  1 15-6,  a. 
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The  declara- 
tion. 


Venue. 


Plea,  &c. 


When  a  grant  by  letters  patent  is  pleaded,  it 
ought  to  be  shewn  under  what  seal  it  is  made ;  (r) 
and  therefore,  in  the  declaration  for  an  infringe- 
ment,  the  patent  must  be  stated  to  be  under  the 
great  seal,  (s) 

A  profert  is  made  of  the  letters  patent,  which 
are  recited,  but  oyer  of  them  is  never  allowed,  (t) 
because  they  are  matters  of  record. 

The  venue  in  this  action  must  always  be  laid 
in  the  county  of  Middlesex.  In  Qxmeran  ▼. 
Gray  J  {u)  a  motion  was  mad€  to  change  the 
venue  from  Middlesex  to  Northampton.  The 
rule  was  refused,  because  the  patent,  which  is 
the  substratum  of  the  action,  is  tested  at  West- 
minster. 

The  usual  plea  was  not  guilty,  which,  putting 
in  issue  of  the  whole  of  the  declaration,  forced 
the  plaintiff  to  support  the  grant  in  all  its  parts, 
and  gave  to  the  defendant  the  greatest  latitude 
for  evidence ;  but  now,  the  defendant  must  plead 
all  his  defences,  (v)  and  must  also  deliver  in  a  list 


(r)  2  Inst.  555  ;  I  Vent.  222 ;  9  Co.  Rep.  18. 

(«)  For  precedents  of  dedarations,  see  the  record  at  foil 
length  in  The  King  v,  Arkiortght^  printed  case.  And  see 
BmtUon  y.  Bull,  2  Hen.  Bla.  463.  Dav.  Pat.  Cas.  162. 
2  Chit  PI.  355.     8  Went.  PI.  431. 

(0  Rex  V.  Amery,  1  T.  R.  149.     1  Saund.  96,  a.  1. 

(«)  6  T.  R.  363.  And  see  Rex  v.  Haine,  2  Cox,  235.  See 
also  Brunton  v.  White^  7  D.  &  R.  103,  in  which  the  venae 
was  laid  in  London.  A  motion  was  made  to  change  the 
venue  to  Lancaster.     The  Court  refused  the  rule. 

(r)  See  Rules  of  Court  of  Hil.  Term,  4  Wm.  4,  1834. 
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of  the  objections  upon  which  he  intends  to  rely 
at  the  trial,  {w) 

In  an  action  for  infringing  a  patent,  with  a  plea, 
alleging  the  user  of  the  invention  by  other  per- 
sons, the  Court  of  Common  Pleas  held,  under 
the  5  &  6  Wm.  4,  c«  83,  that  a  judge  had  juris- 
diction to  order  a  further  and  fuller  notice  of 
the  names  and  addresses  of  all  those  alleged  so 
to  have  used  it.  (x) 

The  defendant,  for  any  thing  on  the  face  of  Demurrer. 
the  declaration,  by  which  it  clearly  appears  that 
the  patent  is  void,  may  demur  generally  ^  as  if  the 
grant  be  of  a  thing  for  which  a  patent  ought  not 
to  have  been  obtained,  (y) 

(tf)  By  the  6ih  sec.  of  5  &  6  Wm.  4,  c.  SS,  it  is  enacted, 
"  That  in  any  action  brought  against  any  person  for  infiringing 
any  letters  patent,  the  defendant,  on  pleading  thereto,  shall 
give  to  the  plaintiff,  and  in  any  Bcire  facias  to  repeal  such 
lettecs  patent,  the  plaintiff  shall  file  with  his  declaration,  a 
notiee  of  any  objeetkms  on  which  he  means  to  rekf  at  the  trial 
of  snch  action,  and  no  objection  shall  be  allowed  to  be  made 
in  behalf  cf  such  defendant  or  plaintiff  respectively  at  such 
trial,  unless  he  prove  the  objections  stated  in  such  notice ; 
provided  always,  that  it  shall  and  may  be  lawful  for  any  judge 
ai  ehamherSf  on  summons  served  by  such  defendant  or  plain- 
ti^  on  such  plaintiff  or  defendant  respectively,  to  shew  cause 
why  he  should  not  be  allowed  to  offer  other  objections  whereof 
notice  shall  not  have  been  given  as  aforesaid,  to  give  leave  to 
offer  such  objections  on  such  terms  as  to  such  judge  shall 
seem  fit" 

(«)  Bulnok  V.  Mackenzie,  4  Bing.  N.  C.  127.  S.  G.  6  DowL 
(P.  C.)  215.  The  Court  of  Exchequer  came  to  a  similar  con- 
clusion in  La$h  v.  Hague,  MSS. 

(y)  See  Minter  v.  WiUiams,  4  A.  &  £.  251. 
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2.  Eridence. 
By  plaintiff  to 
support  the 
patent. 


By  the  common  law,  {z)  a  constat  or  tiurpext- 
mus  of  the  King's  letters  patent  could  not  be 
shewn  forth  in  Court,  but  the  letters  patent 
themselves  must  have  been  produced;  but  by 
the  statute  3  &  4  Ed.  6,  c.  4,  explained  by  stat 
13  Eliz.,  c.  6,  '^  patentees,  and  persons  claiming 
under  them,  may  make  title  in  pleading,  by 
shewing  forth  an  exemplication  of  the  letters 
patent,  as  if  the  letters  patent  themselves  were 
pleaded  and  shewn  forth ;  and  now  they  are  to 
be  given  in  evidence  in  the  same  manner  as  if 
they  were  pleaded. 

It  is  necessary  in  this,  as  in  every  other  case, 
that  the  plaintiff  should  be  prepared  to  prove 
the  material  allegations  in  his  declaration;  that 
the  invention  in  all  the  parts  to  which  the  pa* 
tent  applies  is  new  and  msefal ;  (a)  that  he  is  the 
inventor^  and  that  the  spedfication  is  sufficient  in 
law.  *'  I  do  not  agree,"  said  Mr.  Justice  BuUer,  (6) 
*'  with  the  counsel  who  have  argued  against  the 
rule,  in  saying  that  it  was  not  necessary  for 
the  plaintiff  to  give  any  evidence  to  shew  what 
the  invention  was,  and  that  the  proof,  that  the 
specification  was  improper,  lay  on  the  defendant ; 
for  I  hold  that  a  plaintiff  must  give  some  evi- 


{m)  Olive  y.  Gwyn,  Hardr.  119.  Phil,  on  Evid.  498 ;  and 
see  5  Co.  58.  Bro.  Surrender^  51.  Co.  Lit  225,  b.  Dyer, 
167—179.     An.  Gen.  v.  Taylor,  Prec.  Ch.  59. 

(a)  BovUle  y.  Moore,  Dav.  Pat.  Cas.  399.  ManUm  r, 
Manton,  id.  348,  9. 

(6)  Turner  v.  fVinier,  1  T.  R.  606,  7 ;  and  see  2  B.  Mooie, 
250. 
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dence  to  shew  what  his  invention  was,  unless 
the  other  side  admit  that  it  has  been  tried  and 
sacceeds.  But  wherever  the  patentee  brings  an 
action  on  his  patent,  if  the  novelty  or  effect  of 
the  invention  be  disputed,  he  must  shew  in  what 
his  invention  consists,  and  that  he  produced  the 
efiect  proposed  by  the  patent  in  the  manner 
specified.  Slight  evidence  of  this  on  his  part  is 
sufficient,  and  it  is  then  incumbent  on  the  de- 
fendant to  iaisiiy  the  specification." 

In  the  case  of  Lewis  v.  Deans  (c)  the  patent 
put  in  evidence  referred  in  its  title  to  another 
patent.  The  plaintiffs  claimed  a  patent  for 
''improvements  in  a  machine  for  which  J.  Levris 
took  out  a  patent  in  1815."  It  was  contended, 
that  the  specification  to  the  patent  of  1815,  ought 
to  be  put  in  evidence.  Lord  Tenterden  held, 
that  it  was  necessary  to  give  both  the  specifica- 
tions in  evidence,  and  observed,  *'  When  the 
parties  applied  to  the  Crown  in  the  year  1818, 
they  might  have  applied  for  a  patent  for  their 
invention,  without  reference  to  anything  that 
had  gone  before.  Now,  that  they  have  not  done ; 
on  the  contrary,  they  profess  to  have  improved 
a  machine  already  known.  That  machine  may 
be  used  by  any  one  after  fourteen  years  from  the 
earlier  patent,  but  any  new  matter  which  is  in- 
cluded in  the  present  patent  is  not  open  to  every 
body,  till  fourteen  years  from  a  later  period.  It  is, 
therefore,  material  to  shew  what  are  the  improve- 

(c)  3  Car.  &  P.  502. 
R 
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ments  contained  in  the  plaintiff's  patent.  Now, 
I  cannot  say  what  are  improvements  upon  a  given 
thing,  without  knowing  what  that  thing  was 
before ;  for  aught  I  know,  all  the  things  men- 
tioned in  the  plaintiff's  specification  may  have 
been  included  in  the  former  specification.  Some- 
times the  fact  of  infringement  must  be  presumed 
from  the  acts  of  the  party,  as  where  he  sells  the 
same  article,  and  will  not  shew  his  factory,  (d) 

It  is  good  piimd  facte  evidence,  that  experi- 
enced and  intelligent  men,  versed  in  the  art  or 
mystery  in  which  the  invention  has  been  made, 
have  never  before  heard  of  it ;  (e)  yet  the  novelty 
of  the  invention  cannot  be  thus  proved  if  one 
witness  is  produced  who  stales  that  he  has  used 

it.(/) 
Evidence  of  After  the  plaintiff  has  thus  supported  his  pa- 

ment*^"**^       tcut,  he  is  required  to  prove  that  the  defendant 

has  infringed  it,  to  whom  it  will  be  open  to  shew 
that  he  has  not  worked  according  to  the  speci- 
fication, {g) 

What  amounts  to  an  infringement  has  been 
considered,  (Jt)  from  which  it  is  easy  to  deter- 
mine what  evidence  is  necessary  in  each  parti- 
cular instance.    In  case  for  the  infringement  of  a 

{d)  Hall  V.  Gervas  and  Boot^  MSS.  December,  1S22,  in 
K.  B. 

{e)  Manton  v.  Manton,  Dav.  Pat.  Cas.  850. 

(/)  Ante,  p.  40 ;  and  see  The  King  v.  Arktorighi,  Printed 
Case,  183.     Dav.  Pat.  Cas.  135. 

{g)  Hill  V.  Thompson,  2  B.  Moore,  447. 

(h)  Ante,  230. 
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patent,  {%)  a  purchafiier  of  a  licence  to  use  the 
patent,  is  a  competent  witness  for  the  plaintiff. 
In  several  instances,  it  has  been  very  difficult  Proof  by  in- 

,  ,     specbon  of 

to  prove  the  infringement,  especially  where  it  manufactures, 
is  to  be  ascertained  by  the  examination  of  the 
manufactures.  It  is  possible  that  two  persons 
might  make  articles  equally  good  and  cheap  by 
machines  constructed  upon  different  principles ; 
but  it  is  hardly  probable  that  the  manufactures 
would  agree  in  all  their  parts. 

The  enrolment  of  a  specification,  after  the  pa- 
tent of  another  party  for  the  same  invention,  has 
been  sealed,  and  his  discovery  known  upon  the 
market,  does  not  of  itself  alone  afford  any  proof 
whatever  of  the  want  of  novelty  in  the  manufac- 
ture made  under  the  patent  of  that  party,  {j) 

It  was  observed  to  the  jury  by  Lord  Ellen « 
borough,  in  Huddart  v.  Grimshaw^  (k)  after  it 
was  proved  that  the  defendant  would  not  allow 
his  manufactory  to  be  inspected  to  furnish  evi- 
dence for  the  cause,  ''  When  one  sees  the  rope 
of  the  defendant  agree  in  all  its  qualities  wMi  a 
rope  actually  made  upon  the  plaintiff's  plan,  it 
is  prima  fade  evidence  till  the  contrary  is  shewn, 
that  it  was  made  upon  his  method ;  and  there*^ 
fore,  as  against  him  it  should  seem,  supposing 
the  patent  in  full  force  and  a  valid  one,  it  is 
reasonable  fair  evidence,  in  the  absence  of  con- 
trary evidence,  to  presume  that  it  was  made  in 

(0  Derosne  v.  Fairies  Moody  &  R.  Rep.  vol.  i.  457. 
(j)  Cornish  v,  Keene,  Law  Journal,  vol.  xv.  p.  225. 
(*)  Dav.  Pat.  Cas.  288,  289. 

r2 
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that  way.  There  is  certainly  great  weight  in 
the  observation  of  the  counsel, — ^Am  I  to  come 
forward  and  divulge  my  mode  of  making  rope, 
and  from  which  I  reap  a  great  advantage  ? — 
Whether  it  was  necessary  to  have  gone  that 
length  in  proof  does  not  appear.  Persons  might 
have  been  called  upon  who  might  not  be  privy 
to  the  making  of  strands  in  the  small  room; 
however,  whether  it  puts  him  to  inconvenience 
or  not,  the  question  is,  whether  it  is  prhnd  facie 
probable  presumptive  evidence,  in  the  absence 
of  evidence  on  the  other  side  ;  and  it  is  a  com- 
petent ground  for  you,  if  you  think  the  facts  bear 
you  out,  to  form  that  conclusion  upon." 

The  case  of  Rex  v.  Hadden  (J)  illustrates  the 
practice  of  giving  evidence.  A  witness  was  called 
to  prove  that  the  invention  was  not  new,  because 
he  had  made  a  similar  machine  for  the  same 
object.  A  drawing,  not  made  by  the  witness, 
of  the  machine,  as  constructed  by  him,  was  put 
into  his  hands,  and  he  was  asked  whether  his 
mafhine  agreed  with  that  drawing.  It  was  ob- 
jected that,  inasmuch  as  the  drawing  was  not 
made  by  the  witness,  he  could  not  be  allowed 
to  answer  that  question,  but  that  he  was  bound 
to  describe  the  machine.  Mr.  Justice  Bayley 
observed,  ^*  I  think  that  the  witness  may  look 
at  the  drawing,  and  you  may  ask  him  whether 
he  has  such  a  recollection  of  the  machine  he 
made,  as  to  be  able  to  say  that,  that  is  a  correct 
drawing  of  it" 

(0  2  Car.  &  Payne,  184. 
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When  the  plaintiff  has  closed  his  case,  the  Evidence  by 

J  r     J      X  •  -J  !_•   i_         Ml    the  defendant. 

deiendant  may  give  any  evidence  which  will 
shew  that  the  grant  is  invalid,  as  that  the  pa* 
tentee  was  not  the  inventor,  or  that  the  subject 
is  not  a  proper  object  for  a  patent,  or  that  the 
specification  is  incorrect.  Or  he  may  otherwise 
shew  that  the  plaintiff  has  no  right  to  sue. 
The  question  generally  arises  on  the  specific  intention  of 

patentee  to 

cation.    It  is  often  attempted  to  be  shewn  that  conceal  in- 

1       .  .  4.     1  1         .  venlion. 

It  was  the  intention  of  the  patentee,  at  the  time 
he  made  the  specification,  to  conceal  the  in* 
vention. 

It  was  proved  that  Arkwright  said,  that  his 
description  would  operate  as  a  specification,  but 
that  he  had  made  it  as  obscure  as  the  nature 
of  the  subject  would  allow  ;  (m)  and  also  that  he 
had,  in  a  petition  to  the  House  of  Commons, 
admitted  that  he  had  not  properly  specified  how 
the  machine  was  to  be  made,  on  purpose  that 
foreigners  might  not  use  it.  (n) 

A  witness  may  be  asked  whether  the  invention 
might  not  with  ease  have  been  clearly  described, 
and  whether  he  does  not  think  that  the  descrip- 
is  very  obscure,  {o) 

To  prevent  the  miscarriage,  which  will  almost 
always  take  place,  in  the  endeavour  to  prove  an 
infriDgement  by  comparison  of  the  manufactures, 

(w)  The  King  v.  Arkwright,  Printed  Case,  173.     Dav.  Pat. 
Cas.  108. 
(«)  Id.  Printed  Case,  176.     Dav.  Pat.  Cas.  115,  116, 
(o)  Id.  Printed  Case,  96. 


patent. 
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it  is  prudent  first  to  apply  to  a  court  of  equity  to 
appoint  persons  to  inspect  the  manufactories,  as 
was  done  in  several  cases,  (p) 
Trial  by  com-        The  Validity  of  the  patent  may,  however,  be 

paring  speci-  _ 

fication  with      questioned  upon  the  putting  in  and  reading  of 

the  specification.  If  they  do  not  support  each 
other:  if  the  description  in  the  latter  be  pal- 
pably at  variance  with  the  title  of  the  thing 
claimed  by  the  former  instrument,  the  plaintiff' 
must  £3dl.  In  the  JSTtng  v.  Wheeler^  {q)  Abbott, 
C.  J.,  did  not  leave  any  point  to  the  jury, 
because  he  conceived  that  on  the  face  of  the 
record  it  was  clear  that  the  patent  was  void, 
whatever  evidence  might  be  produced. 

New  trial  in  The  patentee  must  be  very  careful  in  collect- 
ing his  evidence ;  for,  after  a  verdict  has  once 
been  given,  the  Court  is  very  anxious  not  to  put 
the  parties  to  further  expense  by  sending  them 
back  to  a  new  trial,  (r) 

A  rule  nisi  for  a  new  trial  was  refused  to 
Arkwright,  (5)  although  he  stated  in  his  affi- 
davits that  he  did  not  expect  the  originality  of 
his  invention  to  be  attacked  ;  that  he  was  taken 
by  surprise ;  and  that  on  a  future  occasion  he 
would  adduce  evidence  to  contradict  or  explain 
the  evidence  given  against  him .  He  added,  he 
did  not  conceive  that  the  point,  that  some  of  the 

(p)  Remedies  in  Equity,  post,  250. 

(q)  2  Barn.  &  Aid.  345. 

(r)  A  new  trial  was  granted  in  Derosne  v.  Fairie,  5  Tyr.  393. 

(s)  Page  188  of  the  Printed  Case.     Dav.  Pat.  Cas.  143. 


law. 
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articles  were  immaterial,  and  inserted  only  for 
the  purpose  of  causing  misconceptions,  would 
have  been  litigated. 

On  the  motion  for  a  new  trial,  in  Lewis  v.  Mar- 
Bngy  (t)  aflSidavits  were  produced  as  to  the  publica- 
tion of  the  machine  whereof  the  plaintiffs  claimed 
to  be  inventors  before  the  patent  was  granted. 
Lord  Tenterden  said,  '*  it  is  contrary  to  the  prac- 
tice to  grant  a  rule  in  such  a  case  on  affidavits. 
If  the  facts  disclosed  in  them  are  sufficient  to  vitiate 
the  patent,  it  may  be  repealed  by  scire  facias.'* 

Pending  a  rule  nisi  for  a  new  trial,  the  de- 
fendant sued  out  a  scire  facias  to  try  the  same 
right.  The  Court  of  Common  Pleas  refused  to 
postpone  the  proceedings  on  the  rule  for  a  new 
trial  until  a  decision  should  have  been  obtained 
on  the  scire  facias,  (u). 

If  judgment  be  given  for  the  patentee,  he  may  judgment. 
of  course  bring  other  actions  against  every  person 
who  has  infringed  his  right.  If  it  be  against 
him,  still  he  may  proceed  in  fresh  suits,  for  no 
one  is  at  liberty  to  use  and  vend  the  manufacture 
without  subjecting  himself  to  be  sued,  until  the 
letters  patent  have  been  cancelled,  (v) 

The  costs  of  an  action  for  the  infringement  of  Costs. 
a  patent  are  guided  by  the  rules  respecting  other 
actions  on  the  case,  {w)     It  is  often  necessary  for 

(0  10  Barn.  8c  Cres.  25. 

(tt)  Haworih  v.  Hardcastle,  10  Bing.  Rep.  551. 
(v)  2  Ventr.   344.     See  Arkwright  v.   Nighiingaley  Dav. 
Pat.  Cas.  55. 
(u»)  Losh  V.  Hague,  7  Dow.  Prac.  Cases,  p.  495. 
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the  parties  to  make  many  expensive  experbnents 
in  order  to  give  evidence  for  or  against  a  patent 
The  costs  of  those  experiments  do  not  fall  on  the 
losing  party.  In  the  case  of  Severn  v.  OlwCj  {w) 
the  Court  (after  hearing  arguments)  directed  that 
the  prothonotary  should  review  his  taxation,  on 
the  ground  that  no  allowance  ought  to  be  made 
for  the  expense  of  experiments,  nor  for  the  time 
of  scientific  witnesses,  unless  they  were  medical 
men. 

On  the  subject  of  costs  a  great  improvement  is 
made,  by  section  6  of  5  &  6  Wm.  4,  c.  83,  where 
it  is  enacted,  *^  That  in  any  action  brought  for 
infringing  the  right  granted  by  any  letters  patent, 
in  taxing  the  costs  thereof,  regard  shall  be  had 
to  the  part  of  such  case  which  has  been  proved 
at  the  trial,  which  shall  be  certified  by  the  judge 
before  whom  the  same  shall  be  had,  and  the 
costs  of  each  part  of  the  case  shall  be  g^ven  ac- 
cording as  either  party  has  succeeded  or  failed 
therein,  regard  being  had  to  the  notice  of  ob- 
jections, as  well  as  the  counts  in  the  declaration, 
and  without  regard  to  the  general  result  of  the 
trial." 

Although  a  patentee  was  defeated  in  an  action 
which  proved  his  patent  to  be  invalid,  still  he 
might  continue  to  bring  actions  at  law  ;  and,  on 
the  other  hand,  although  he  had  supported  bis 
patent,  and  proved  its  validity  at  a  very  great 
expense,  yet  the  infringers  might  go  on  and  put 

{w)  3  Brod.  &  Bing.  72. 
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him  to  a  continaal  outlay,  which  in  some  cases 
has  caused  his  ruin. 

A  very  important  improvement  has  been  in- 
troduced. By  section  3  of  5  &  6  Wm.  4,  c.  83, 
it  is  enacted,  ''  That  if  any  action  at  law,  or 
any  suit  in  equity,  for  an  account,  shall  be 
brought  in  respect  of  any  alleged  infringement 
of  such  letters  patent  heretofore  or  hereafter 
granted,  or  any  scire  faam  to  repeal  such  letters 
patent,  and  if  a  verdict  shall  pass  for  the  patentee 
or  his  assigns,  or  if  a  final  decree  or  decretal 
order  shall  be  made  for  him  or  them,  upon  the 
merits  of  the  suit,  it  shall  be  lawful  for  the  judge, 
before  whom  such  action  shall  be  tried,  to  certify 
on  the  record,  or  the  judge  who  shall  make  such 
decree  or  order,  to  give  a  certificate  under  his 
hand,  that  the  validity  of  the  patent  came  in 
question  before  him,  which  record  or  certificate 
being  given  in  evidence  in  any  other  suit  or 
action  whatever,  touching  such  patent,  if  a 
verdict  shall  pass,  or  decree  or  decretal  order  be 
made,  in  favour  of  such  patentee  or  his  assigns, 
he  or  they  shall  receive  treble  costs  in  such  suit 
or  action,  to  be  taxed  at  three  titnes  the  taxed  costs^ 
unless  the  judge  making  such  second  or  other 
decree  or  order,  or  trying  such  second  or  other 
action,  shall  certify  that  he  ought  not  to  have 
such  treble  costs."  {x) 

A  patent  for  the  exclusive  use  of  an  improve-  Mandamu*. 

(x)  A  patentee  obtained  a  verdict.  He  then  commenced 
forty  actions.  After  the  trial  of  one  of  them  the  patent  was 
held  to  be  invalid. 
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ment  in  the  invention  of  anchors*  contained  a 
proviso  for  avoiding  the  patent,  if  the  patentee 
should  not  supply  for  his  Majesty's  service  all 
such  articles  of  the  invention  as  should  be  re- 
quired, on  such  reasonable  terms  as  should  be 
settled  by  the  Lords  of  the  Admiralty.  The  latter 
used  the  invention,  but  did  not  take  the  articles 
from  the  patentee.  The  Court  refused  to  issue  a 
mandamus  to  them,  to  settle  the  terms  according 
tp  the  patent,  (y) 

III.    REMEDY    IN  EQUITY. 

1.  THejum-  The  jurisdiction  exercised  by  the  Court  of 
Court°of  *  Chancery  over  patents  for  inventions  is  merely 
Chancery.        j^^  ^^  ^f  ^^xq  commou  law ;  from  which,  by  the 

delay  sometimes  arising  in  its  proceedings,  some 
injury  might  be  felt  by  the  patentee.  This  in- 
terference is  made  between  the  parties  in  order 
to  give  full  effect  to  the  provisions  of  the  statute 
of  James  ;  and  is  never  allowed  to  be  called  for, 
but  upon  the  supposition,  that  the  property  in 
the  patent,  generally  inferred  from  his  possession 
of  it,  belongs  to  the  applicant,  and  that  he  has 
been  fraudulently  dealt  with  by  the  defendant. (z) 
The  great  advantage  gained  by  commencing 
proceedings  in  equity  (a)  for  an  infringement, 
before  recourse  is  had  to  the  common  law  courts, 

(y)  Ex  parte  Pering,  4  Adol.  &  E.  949. 

(s)  BouUon  V.  BuUf  3  Ves.  140;  and  see  14  Yes.  132. 
6  Ves.  607.  1  Maddox.  Chan.  p.  113,  and  post,  Book  III. 
c.  VIII. 

(a)  Mitford's  Chanc.  Plead.  124. 
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arises  from  the  power  of  that  Court  immediately 
to  restrain  the  party  from  any  further  use  of  the 
patent-right,  and  to  order  him  to  give  an  account 
of  bis  profits. 

''  The  principle,"  said  Lord  Eldon,  (b)  "  upon  Theffronnds 
which  the  Court  acts  in  cases  of  this  description,  janctioos  are 
is  the  following : — where  a  patent  has  been  ^'*° 
granted,  and  an  exclusive  possession  of  some 
duration  under  it,  the  Court  will  interpose  its 
byunctian  without  putting  the  party  previously 
to  establish  the  validity  of  his  patent  by  an  action 
at  law.  But  where  the  patent  is  but  of  yesterday, 
and  upon  an  application  being  made  for  an  in- 
junction, it  is  endeavoured  to  be  shewn,  in  op- 
position to  it,  that  there  is  no  good  specification, 
or  otherwise  that  the  patent  ought  not  to  have 
been  granted,  the  Court  will  not,  from  its  own 
notions  respecting  the  matter  in  dispute,  act 
upon  the  presumed  validity  or  invalidity  of  the 
patent,  without  the  right  having  been  ascertained 
by  a  previous  trial ;  but  will  send  the  patentee 
to  law,  and  oblige  him  to  establish  the  validity 
of  his  patent  in  a  court  of  law.  It  will,  however, 
in  the  mean  time,  grant  him  the  benefit  of  an 
injunction.'* 

Although  possession  has  been  distinctly  proved ; 
yet,  if  there  be  a  strong  doubt  whether  the 
specification  is  not  bad  in  law,  the  Court  will 

(6)  Hm  V.  Thompson,  3  Meriv.  624  ;  and  see  Prodgers  v. 
Phrazier,  1  Vera.  137.  2  Atk.  286,  391,  485.  1  Vera.  120. 
Id.  275.     Amb.  406. 
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brevi  tnanu  interfere,  and  put  an  end  to  the  in- 
junction, (c) 
2.  The  practice.      Of  the  manner  of  filing  the  bill  for  relief, 

which,  m  general,  prays  for  an  injunction  and 
an  account,  with  the  method  of  issuing  the  sub- 
pcena,  its  services,  &c.,  reference  must  be  made 
generally  to  the  books  of  practice,  (d)  observing 
that  for  each  distinct  invasion  of  the  patent  there 
must  be  separate  bills  filed,  (e) 

A  bill  (f)  having  been  filed  by  an  assignee  of 
certain  alleged  patent  inventions,  for  an  injunc- 
tion to  restrain  the  infringement  of  the  patents, 

(c)  Harmer  v.  Playne^  14  Vea.  132.  Orierson  t.  E^e^ 
9  Yes.  341.  Forsyth's  patent  (for  giving  fire  to  artiUeiy  and 
all  kinds  of  fire  arms)  came  before  a  court  of  equity.  (MSS. 
July,  1816.)  The  invention  consisted  in  the  application  of 
percussion  powder  for  priming  artillery  and  fire  arms,  by  in- 
troducing it  into  a  hollow  cylinder  communicating  with  the 
touch-hole,  and  inserting  a  moveable  plug  or  stopper  into 
the  cylinder,  so  as  to  inclose  die  powder  between  the  bottom 
of  the  cylinder  and  the  end  of  the  plug.  By  striking  a  blow 
on  the  plug  the  powder  became  ignited,  and  the  piece  fixed 
off.  The  Lord  Chancellor  had  doubts  as  to  the  novelty  of 
the  invention,  and  he  decreed  that  the  patentee  might  bring 
an  action  at  law;  and,  having  succeeded,  might  move  for  an 
injunction.  In  other  words,  he  found  no  protection  in  equity, 
but  brought  an  action  at  law.  Foray th  v.  Reviere^  (ante,  31,) 
by  which  his  patent  was  supported. 

{d)  2  Maddox.  Chan.  Ch.  VII.,  and  Eden  on  Injunctions, 
Oh.  XV. 

(e)  DiOy  v.  Doig,  2  Ves.  jun.  486. 

(/)  Few  V.  Guppy.    Few  v.  Petre  and  Another.    Gwppy 
v.  Few,  1  Mylne  &  C.  487. 
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and  for  an  account  of  the  profits  made  by  their 
use;  the  defendants  by  their  answer,  insisted 
that  the  patents  were  originally  invalid ;  and 
also,  that  if  originally  good,  they  had  been  made 
void  by  subsequent  acts  of  the  patentee.  By 
the  decree  made  at  the  hearing  of  the  cause,  the 
bill  was  retained  for  three  years,  with  liberty  for 
the  plaintiff  to  bring  an  action ;  and  the  defend* 
ants  were  directed  to  admit  that  the  plaintiff 
was  the  assignee  of  the  patents,  and  that  they, 
(the  defendants)  had  used  the  alleged  inventions; 
and  the  plaintiff  was  ordered  to  produce  certain 
deeds  at  the  trial,  and  to  admit  their  execution. 
The  defendants  then  filed  a  bill  of  discovery 
against  the  plaintiff;  but  the  discovery  sought 
by  that  bill  had  reference  only  to  the  acts  by 
which  it  was  alleged  that  the  patents  had  become 
void  subsequently  to  their  creation.  The  de- 
fendants, afterwards,  finding  the  necessity  of  a 
discovery  as  to  the  original  invalidity  of  the 
patents,  applied  to  the  Court  for  permission  to 
file  another  bill  of  discovery  which  should  relate 
to  such  original  invalidity,  and  the  Court  granted 
the  permission  desired. 

The  remedy  sought  in  equity  is  for  instant  An  injunction. 
RELIEF,  {g)     It  is  usual  to  move  for  the  injunc- 
tion upon  filing  the  bill,  before  the  answer  is  put 
in.     It  is  generally  granted  upon  the  ex  parte 

{g)  See  £x  parte  O'ReiUy,  1  Yes.  jun.  1 12 ;  and  see  1  Yes. 
Jan.  480.  2  Yes.  jun.  4S6.  3  Yes.  141.  6  Yes.  6S9.  14 
Yes.  130.     I  Yes.  &  Beam.  67. 
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affidavits.  The  defendant  is  commanded  either 
to  refrain  in  future  from  using  or  vending  the 
manufacture,  or  to  keep  an  account  of  the  pro- 
ceeds, until  it  can  be  determined  whether  the 
patent  is  valid,  and  whether  it  has  been  infringed 
by  the  defendant. 
The  affidavits.       In  Hill  V.   ThompsoH^  (h)  Lord  Eldon  said, 

"he  doubted  whether  the  injunction  ought  to 
have  been  granted  in  the  first  instance,  unless 
the  affidavits  had  stated  more  particularly  in 
what  the  alleged  infringement  of  the  patent  con- 
sisted ;  and  that  it  should  have  been  shewn  to 
be,  by  working  in  the  precise  proportions  men- 
tioned in  the  specification,  as  beinff  of  the  essence 
of  the  invention.  That  when,  in  future,  an  in- 
junction is  applied  for  ex  parte^  on  the  ground 
of  a  violation  of  a  right  to  an  invention,  secured 
by  patent,  it  must  be  understood,  that  it  is  in- 
cumbent on  the  party  making  the  application, 
to  swear,  at  the  time  of  making  it,  as  to  his 
belief  that  he  is  the  original  inventor ;  for  al- 
though, when  he  obtained  his  patent,  he  might 
very  honestly  have  sworn  as  to  his  belief  of  such 
being  the  fact,  yet  circumstances  may  have  sub- 
sequently intervened,  or  information  been  com- 
municated, sufficient  to  convince  him  that  it  was 
not  his  own  original  invention,  and  that  he  was 
under  a  mistake  when  he  made  his  previous  de- 
claration to  that  effect." 

(h)  3  Meriv.  624.     And  HiU  v.  WUkimon,  MS8. 
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Although  a  patent  has  expired,  the  Court  will 
grant  an  injunction  to  restrain  the  sale  of  articles 
manufactured  in  fraud  of  that  patent  previous  to 
its  expiration,  (i) 

On  an  application  for  an  injunction  to  restrain 
the  infringement  of  a  patftit,  the  party  must 
swear,  that,  at  the  time  of  making  the  applica- 
tion, he  believes,  that  at  the  date  of  the  patent, 
the  invention  was  new,  or  had  not  been  previ- 
ously known  or  used  in  this  kingdom,  {j) 

In  the  usual  time,  the  defendant  must  bring  in  The  answer. 
his  answer  to  the  bill,  which  generally  contains 
a  statement  of  facts,   verified  by  affidavit,  that 
shew,  either  that  the  patent  is  not  a  good  one,  or 
that  the  defendant  has  not  infringed  it. 

Where  a  bill  {k)  was  filed  to  restrain  the  in- 
fringement by  the  defendant  of  letters  patent,  a 
sufficient  case  to  justify  it  must  be  stated  by  the 
plaintiff  on  the  face  of  the  bill,  and  he  must  not 
depend  solely  on  the  admissions  contained  in  the 
defendant's  answer,  for  the  granting  or  continu- 
ing of  the  injunction.  If  the  answer  deny  the 
invention  to  be  new,  and  also  the  enjoyment  under 
the  letters  patent,  and  state,  (as  was  the  fact) 
that  the  specification  is  imperfectly  set  forth  in 
the  bill,  the  Court  will  dissolve  an  injunction  pre- 
viously obtained  on  affidavit,  giving  the  plaintiff* 

(f)  Cro$ley  v.  The  Derby  Gas  Light  Company,  1  Russ.  &  M. 
166.     Law  Journal,  vol.  xiii.  p.  25. 

(J)  Sturz  Y.  De  la  Rue  and  Others,  5  Russell's  Rep.  322. 

(*)  Cwrtia  v.  Cutis,  Law  Journal  in  Chancery,  vol.  xvii., 
p.  184. 
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liberty  to  bring  an  action,  althoagh  the  defend- 
ant admit  by  his  answer  that  he  has  made  ma- 
chines upon  the  principle  comprised  in  the  letters 
patent. 
Plea.  The  defendant  may  plead  any  matters,  as  in 

other  cases  in  equity,  or  he  may  demur.  A  de- 
murrer, alleging  that  the  right  to  the  patent  had 
not  been  previously  established  at  law,  was  im- 
mediately overruled.  (J) 

The  Court  will  not,  for  the  purpose  of  deter- 
mining the  validity  of  a  plaintiff's  title  as  the 
patentee  of  an  invention,  make  an  order  upon 
demurrer,  directing  the  bill  to  be  retained,  with 
liberty  to  the  plaintiff  to  bring  an  action. 

Where  the  bill  alleges  that  the  plaintiff  is  the 
patentee  of  an  invention,  stating  its  nature  gene- 
rally, but  referring  for  greater  certainty  to  a 
specification,  in  which  it  is  set  forth  and  described 
at  large,  and  alleges  also,  that  the  plaintiff  has 
been  for  ten  years  in  the  exclusive  enjoyment  of 
such  patent,  and  has  established  his  legal  title 
by  repeated  actions,  a  general  demurrer  on  the 
ground  of  the  invalidity  of  the  patent  as  stated 
in  the  bill,  will  be  overruled,  (m) 
The  bearing.  When  the  auswcr  is  read,  the  plaintiff  may 
move  to  make  the  injunction  perpetual,  if  one 
has  previously  been  obtained ;  or,  on  the  other 
hand,  the  defendant  may  move  to  have  it  dis- 

(0  Hieks  V.  Raincoek,  2  Dick.  647. 
(m)  Kay  v.  Mamhal^  1  Mylne  &  C.  Rep.  373.  Law  Joainal> 
vol.  XV.  p.  258.     See  5  Bing.  N.  C.  592. 
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solved,  (n)  But  if,  when  the  bill  was  filed,  an  in* 
junction  was  denied,  it  may  now  be  moved  for.  (o) 
The  Court  will  exercise  its  own  discretion,  and, 
in  continuing  it,  will  perhaps,  direct  an  issue  at 
law  to  try  the  validity  of  the  patent ;  or,  in  dis- 
solving it,  will  leave  the  party  to  bring  an  action 
for  the  supposed  infringement.  In  the  latter 
instance,  the  Court  will,  in  general,  order  that 
the  party  against  whom  the  application  is  made 
shall  still  keep  an  account  pending  the  litiga- 
tion ;  (/?)  but  sometimes,  when  the  affidavits  are 
very  contradictory,  it  will  dismiss  the  suit  alto- 
gether. 

It  is  unnecessary  to  go  into  the  manner  of  5.  Feigned 
making  the  record  of  a  feigned  issue  directed  by 
the  Court  of  Chancery,  (g) 

The  evidence  to  be  given  at  the  trial  is  nearly  Evidence, 
the  same  as  if  the  suit  had  been  originally  com- 
menced at  the  Common  Law  Court,  (r) 

The  Lord  Chancellor  will  place  the  parties 
under  such  conditions  as  will  meet  the  equity  of 
the  case.  He  will  order  admissions  to  be  made 
of  facts,  which,  though  true,  could  not  easily  be 

(»)  See  GM»  v.  Coie,  8  P.  Wms.  S5S. 

(o)  1  Yes.  jun.  430. 

ip)  3  Meriv.  628.  And  see  1  Stark.  N.  P.  C.  205.  Wood 
▼.  CockereUf  Aug.  1819,  MSS.  Of  the  practical  use  of  « 
decree  for  an  account,  see  Crodey  v.  Derby  Gas  Light  Com" 
pany,  3  Mylne  &  Craig,  428. 

(q)  See  Tidd's  Practice,  p.  750,  7th  edit. 

(r)  Ante,  240. 
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proved.  If  the  infringement  be  done  secretly, 
he  will  order  the  manufactory  to  he  inspected,  {s) 

New  trial.  When  a  verdict  has  been  given,  and  the  plain- 

tiff moves  to  revive  or  to  make  an  injunction  per- 
petual ;  or  the  defendant  having  been  snccessftil 
moves  to  dissolve  it,  either  motion  may  be  op- 
posed, on  the  ground  that  the  verdict  is  bad,  and 
that  it  is  his  intention  to  move  for  a  new  trial. 

If  the  Lord  Chancellor  think  that,  in  point  of 
law,  he  is  not  so  well  satisfied  with  the  patent  as 
to  take  it  for  granted  that  no  argument  can  pre- 
vail upon  a  court  of  law  to  let  the  question  be 
reconsidered  in  a  new  trial,  then  he  will  not 
revive  the  injunction,  but  direct  the  account  to 
be  kept  until  that  motion  has  been  made.  But 
if  he  be  convinced  that  a  court  of  law  must  and 
will  consider  the  verdict  of  the  jury  as  final  and 
conclusive,  then  he  will  revive  the  injunction, 
and  make  it  perpetual,  (t) 

In  one  instance  (u)  in  which  the  judges  of  the 
Court  of  Common  Law  were  equally  divided  in 
opinion  as  to  the  validity  of  the  grant,  the  Court 
of  Chancery  directed  a  new  trial  to  be  had,  but 
would  not  impose  any  terms  on  the  patentee,  nor 
dissolve  the  injunction  in  the  meantime. 

Coits  inequity.      At  the  Same  time,  the  party  that  is  successful 
may   move  for  the  costs  and   expenses   which 

(«)  See  Huddart  v.  Ormshaw,  Day.  Pat.  Cas.  265,  and 
Bovilie  V.  Moore,  id.  361 ;  and  see  ante. 
(0  3  Meriv.  631. 
(«)  Boukon  y.  BuU,  3  Yes.  141. 
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he  has  sustained  by  a  suit  which  could  not  be 
supported,  (t?) 

IV.    RBMEDV   BY   STATUTB. 

For  the  protection  of  patentees,  the  new  act  {v>) 
gives  a  penalty  of  502.  against  a  party  using  the 
name,  &c.,  of  a  patentee. 

It  is  enacted,  that  if  any  person  shall  write, 
paint  or  print,  or  mould,  cast,  or  carve,  or  en** 
grave  or  stamp,  upon  any  thing  made,  used,  or 
sold  by  him,  for  the  sole  making  or  selling  of 
which  he  hath  not,  or  shall  not  have  obtained 
letters  patent,  the  name,  or  any  imitation  of  the 
name,  of  any  other  person,  who  hath,  or  shall 
have  obtained  letters  patent  for  the  sole  making 
and  vending  of  such  thing,  without  leave  in 
writing  of  such  patentee,  or  his  assigns,  or  if  any 
person  shall  upon  such  thing,  not  having  been 
purchased  from  the  patentee,  or  some  person 
who  purchased  it  from  or  under  such  patentee, 
or  not  having  had  the  license  or  consent  in  writ« 
log  of  such  patentee  or  his  assigns,  write,  paint, 
print,  mould,  cast,  carve,  engrave,  stamp,  or 
otherwise  mark  the  word  "patent,*'  the  words 
"  letters  patent,'*  or  the  words  *'  by  the  King's 
patent/'  or  any  words  of  the  like  kind,  mean« 
ing,  or  import,  with  a  view  of  imitating  or 
counterfeiting  the  stamp,  mark,  or  other  device 
of  the  patentee,  or  shall  in  any  other  manner 


(v)  3  Meriv.  629 ;  and  dee  Tidd*8  Prac.  1001,  7tk  edit, 
(tf)  5  &  6  Wm.  4,  c.  Sd,  s.  7. 
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imitate,  or  counterfeit  the  stamp  or  mark,  or 
other  device  of  the  patentee,  he  shall  for  every 
such  offence  be  liable  to  a  penalty  of  502.,  to  be 
recovered  by  action  of  debt,  bill,  plaint,  process 
or  information,  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster  or  in  Ireland,  or  in  the 
Court  of  Session  in  Scotland,  one  half  to  his 
Majesty,  his  heirs  and  successors,  and  the  other 
to  any  person  who  shall  sue  for  the  same ;  pro- 
vided always,  that  nothing  herein  contained  shall 
be  construed  to  extend  to  subject  any  person  to 
any  penalty  in  respect  of  stamping,  or  in  any 
way  marking  the  word  *^  patent "  upon  any  thing 
made,  for  the  sole  making  or  vending  of  which 
a  patent  before  obtained  shall  have  expired. 

It  is  to  be  regretted  that  this  clause  did  not 
give  a  penalty  to  be  paid  by  all  persons  who 
mark  the  word  **  patent "  on  articles  which  they 
know  never  were  the  subject  of  patent.  In  the 
Courts  of  Equity,  a  manufacturer  is  always 
restrained  from  using  the  letters  and  figures 
which  a  patentee  was  in  the  habit  of  using,  {x) 


Geneiti  Thus,  it  appears  that,  before  a  suit  is  commenced 

at  law,  it  is  often  preferable  to  take  proceedings 
in  equity.  If  the  patent  is  really  good,  the  in- 
junction prevents  any  further  infringement ;  and, 
if  it  be  a  doubtful  one,  the  defendant  will  be 
restrained  from  using  it  until  its  validity  has 

(«)  Ransome  v.  BenUM^  Law  Journal,  vol  xiL  page  161. 
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been  examined.  The  order^  for  an  account 
puts  the  patentee  in  a  better  situation  than  if 
he  had  to  depend  upon  a  jury  for  damages ; 
and,  if  he  wants  any  indulgence,  any  alleviation 
from  the  strict  rules  of  law  as  to  evidence,  &c., 
it  becomes  absolutely  necessary  to  sue  first  in 
Chancery,  (y) 

(y)  For  obseirations  more  in  detail  on  **  ProeeedingM  in 
Equity"  see  post,  Coptrioht,  Chap.  VIII. 
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CHAP.  IX. 

OP   LETTERS    PATENT    WHEN    VOID,    AND    THE 
MANNER  OP  HAVING  THEM  CANCELLED. 

Although  the  infringement  of  an  invalid  grant 
may,  by  shewing  its  defects,  be  justified  in  an 
action  at  law,  or  in  an  answer  to  a  bill  in  equity, 
and  the  Courts  may  declare,  that,  in  their 
opinion,  the  patent  is  voidable  ;  yet,  until  it  is 
actually  cancelled,  the  patentee  may  go  on  against 
different  parties,  maintaining  proceedings  upon 
it  in  law  and  equity,  (a)  although  the  jury,  un- 
der  such  circumstances,  would  of  course,  give 
their  verdict  for  the  defendant.  And  the  reason 
assigned  is,  that  the  patent  must,  for  the  honour 
of  the  grantor — the  Queen — be  protected,  until 
it  is  found  by  inquisition  at  law  that  the  grant 
either  ought  not  to  have  been  made,  or  cannot 
with  propriety  be  enforced.  It  is,  therefore,  ne- 
cessary that  the  public  should  be  provided  with 
means  of  destroying  a  bad  patent.  This  object 
is  effected  by  a  writ  of  scire  facias. 

All  the  instances  in  which  patents  are  con- 
sidered as  void,  will  first  be  enumerated,  and 
then  those  things  will  be  stated  which  do  not 

(a)  Ante,  287.    2  Ventr.  344 ;  and  see  Attorney  General  r. 
Vernon,  1  Vem.  277,  370.     2  Cbaa.  Rep.  353. 
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vitiate  patents;  and  afterwards  the  proceedings 
by  scire  fadas  will  be  investigated,  (b) 

L    WHAT  RENDERS  A  PATENT  VOID. 

The  construction,  which  in  law  b  put  upon  i.  what 

1  .•  «  'jii*  m&kes  all 

royal  grants  m  general,  was  considered  m  a  kinds  of  patents 
former  chapter.  And  it  was  there  pointed  out, 
as  far  as  the  law  of  patents  in  general  was  ne- 
cessary to  elucidate  that  of  patents  for  inven- 
tions, how  all  kinds  of  grants  were  rendered  void 
for  uncertainty,  misrecitals,  and  false  sugges* 
tions-  (c) 

A  patent  may  be  void,  although  the  invention  2.  Patent  for 
be  new,  either  altogether,  or  for  something  in  generally  under 

1  thestatate. 

particular. 

It  is  expressly  provided  by  the  statute  of  mo- 
nopolies, (d)  that  letters  patent  shall  be  void 
altogether,  or  generally,  if  they  are — 

1.  Contrary  to  law ;  or 

2.  Mischievous  to  the  state. 

The  mischief  contemplated  may,  it  appears,  be 
done, 

1 .  By  their  raising  the  price  of  commodities 

at  home. 

2.  Or  being  hurtful  of  trade. 

3.  Or  being  generally  inconvenient. 

(6)  8ee  George  ▼.  B,  Wackerback  and  Another,  Repertory 
of  Arts,  N.  S.  vol.  xxvii.  p.  252. 

(e)  Ante,  Chap.  VI . ;  and  see  Chit.  jao.  Prerog.  of  Crown, 
391,  399. 

(d)  21  Jac.  1,  c.  3,  ».  6. 
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Contrary  to  If  an  inveiitor  obtain  a  patent  for  a  proper 

law. 

object,  and  give  a  correct  specification,  and  it  be 
otherwise  valid,  yet,  if  it  produce  the  baneful 
effects  by  which  Lord  Coke  distinguishes  mono- 
polies, as  described  in  Book  I.  of  this  Treatise, 
it  will  be  contrary  to  law.  (e)  It  wiU  then  be 
void  for  being  a  monopoly.  It  is  almost  impos- 
sible, that  at  the  present  day,  a  patent,  professing 
to  be  for  a  new  invention,  (which  would  be  in- 
valid on  the  grounds  that  grants  were  formerly 
declared  to  be  monopolies,)  could  be  obtained ; 
and  therefore,  it  is  unnecessary  to  add  more  on 
that  subject. 
Miichie?ous to       It  has  been  shewn,  that  by  the  common  law, 

the  itate,  &c. 

and  the  statute  of  James,  all  monopolies  are  il- 
legal. (/)  According  to  the  letter  of  the  statute, 
the  exception  of  patents  for  inventions,  from  the 
consequences  attendant  on  monopolies,  goes 
only  to  the  sole  working  and  making ;  the  sole 
buying,  selling,  and  using,  continue  under  the 
general  prohibition;  and  with  apparent  good 
reason,  for  the  exclusive  privilege  oi  Imyingy 
selling,  and  using,  could  hardly  be  brought 
within  the  qualification  of  not  being  contrary  to 
law,  and  mischievous  to  the  state,  {g) 
Raieiog  the  That  injurious  cffcct  of  mouopoHes  in  general, 

m'^uL^t"     of  raising  the  price  of  commodities  at  home,  will 
seldom  be  produced  by  the  limited  monopolies  of 

(e)  3  Inst.  Cb.  LXXXV. ;  and  see  the  ease   of  Z)«iTy  ▼• 
Aliens  44  Eliz.  11  Co.  Rep.  85.     Noy.  Rep.  179. 
(/)  Ante,  p.  10. 
{g)  2  Hen.  Bla.  492,  by  £yie,  C.  J. 
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grants  for  inventions ;  for  one  of  the  objects  of 
almost  every  patent  is  to  diminish  the  price  of 
the  mannfacture,  or  by  furnishing  a  better  ar- 
ticle, to  render  it  at  the  same  nominal  price,  of 
more  intrinsic  value. 
One  of  the  issues  (A)  to  be  tried  on  the  scire  Being  hartfui 

of  tnde. 

(A)  TheKingY.Arkwrightt'PnaiedCsaef^.SO.  Mr.  Justice 
Boiler. — Mr.  Bearcroft,  what  do  you  understand  to  be  the 
meaning  of  the  first  issue  t  Mr.  Bearcroft. — 'Die  evidence 
on  our  dde  will  be  to  shew  that  the  grant  is  prejudicial  and 
inoonveiuent  to  his  Majesty's  subjects  in  general.  I  mean  to 
say»  there  i«  great  danger  from  such  a  grant  as  this,  that  it 
wOl  go  into  foreign  countries,  if  the  monopoly  is  permitted. 
Tour  lordship  will  permit  me  to  state  it.  I  mean  to  say,  it  is 
of  such  a  sort  that  it  may  be  taken  into  other  countries  without 
all  doubt ;  and  if  you  can  only  work  ft  here,  loaded  with  a 
monopoly,  and  in  another  country  it  may  be  worked  without, 
it  win  be  a  great  danger  to  the  whole  trade,  as  applied  to  all 
the  cotton  manufactures.  Mr.  Justice  Buller. — I  don't  see, 
with  respect  to  that  issue,  you  can  be  permitted  to  give  any 
evidence  at  all:  it  is  merely  a  consequential  issue;  it  is  a 
question  of  law,  whether  it  is  prejudicial  or  not  ?  When  the 
fiicts  are  stated,  therefore,  if  you  thought  it  necessary  to  attack 
tiie  patent  upon  those  general  words  of  the  act  of  Parliament, 
yoa  should  have  stated  it  in  what  respect  it  was  so  then, — 
the  fact  would  be  put  in  issue.  This  is  such  a  surprise  upon 
the  party,  he  can  never  come  prepared  to  answer  it.  Mr.  Lee. 
— It  strikes  me  the  prejudice  must  be,  in  the  nature  of  it,  a 
matter  o(  &ct;  and  your  lordship  sees  it  is  a  condition  an- 
nexed to  every  patent  by  the  terms  of  the  act  of  Parliament. 
Now,  there  is  no  making  any  sense,  use,  or  application  of  that, 
but  upon  some  idea  the  patent  is  to  stand  or  fall  upon  the 
ascertainment  of  that  fact.  My  lord,  if  the  patent  is  to  be 
void,  if  proved  prejudicial  to  the  public — and  good,  if  no  such 
prejudice  arises  from  it,  in  the  nature  of  it — then,  ex  ti  terming 
there  must  be  some  mode  of  ascertaining  it.     Mr.  Justice 
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facias  to  repeal  Mr.  Arkwright's  patent  was, 
whether  the  grant  was  not  prejudicial  and  in- 
convenient to  the  King's  subjects  in  general.  It 
appeared,  from  the  opening  speech  of  the  counsel, 

Buller. — That  is  no  answer  to  my  question,  Mr.  Lee;  ray 
idea  is,  if  the  patent  is  void  as  a  question  of  law,  if  prejudicial 
or  hurtful  to  the  country,  you  can  only  take  issue  upon  some 
fact  that  makes  it  so ;  therefore  your  issue  should  not  be  in 
general  terms  prejudicial  to  the  country  :  but  you  should  state 
how,  and  then  the  party  comes  prepared  to  answer  it. — 
Mr.  Bearcroft. — Then,  according  to  your  lordship's  oba^va* 
tion,  it  is  an  immaterial  issue ;  and  we  should  state  the  fact, 
in  order  to  give  notice  to  the  party.     Mr.  Justice  Buller. — 
Upon  that  issue,  upon  this  record  I  must  take  it  thus : — the 
other  three  are  precise  pointed  issues ;  but  the  first  is  of  con- 
sequence to  stand  or  Ml  as  they  are  proved.     Mr.  Lee. — 
Suppose  this  principle  is  assumed,  and  I  conceive  it  may  be 
fiiirly  assumed,  there  is  no  one  thing  of  equal  importance  in 
any  country  to  the  employing  of  the  inhabitants  that  compose 
it.     I  will  suppose  any  invention,  and  you  have  a  right  to 
put  the  most  extravagant  supposition  upon  earth.     I  will 
conceive  all  that  mannftctory  which  has  been  for  i^s  carried 
on  by  men,  women,  and  children,  and  the  sustenance  of  them 
all,  to  be  performed  by  an  invention  that  does  not  admit  of 
any  human  hands  at  all.     It  is  possible,  in  the  nature  of  the 
thing,  all  those  spindles  might,  for  aught  I  know,  be  worked 
by  a  turnspit  dog,  and  afford  no  subsistence  at  all  to  any 
human  being.     I  should  conceive  such  a  thing  upon  proof 
would  be  directly  a  public  inconvenience,  and  destructive  of 
the  happiness  of  mankind.     And  yet  it  would  not  be  necessary 
to  shew  that  was  the  nature  of  it,  but  only  to  atafte  that. 
Mr.  Justice  Buller. — Then  you  should  state  the  hct  opoa 
record.     Then  hcknows  what  he  comes  to  answer.     Whether 
you  attack  it  upon  one  ground  or  the  other,  as  to  the  incon- 
venience to  the  public,  it  is  impossible  for  a  man  to  come  to 
f^swer  that. 


When  void^  haw  cancelled.  207 

that  he  intended  to  give  evidence  to  shew  that 
the  patent  would  be  hurtftil  to  trade,  by  loading 
the  cotton  manufectories  of  this  country  with  a 
moDopoly.  Mr.  Justice  Buller  would  not  allow 
him  to  call  any  witnesses  to  prove  it,  upon  the 
ground  that  it  was  merely  a  consequential  issue, 
and  that  it  was  a  question  of  law,  whether  the 
patent  was  or  was  not  prejudicial  to  the  com- 
munity. 

The  observations  of  that  very  learned  judge 
were  founded  on  the  circumstance,  that  no  facts 
shewing  the  inconvenience  were  stated  in  the 
record  to  be  proved.  The  defendant  was  not 
able  to  learn  by  the  pleadings  from  whence  the 
supposed  inconvenience  arose.  Such  an  inves* 
tigation  would  be  a  surprise  upon  him.  He 
could  not  possibly  come  prepared  with  evidence 
to  rebut  an  undefined  accusation. 

A  question  of  inconvenience  arose  in  an  early  Generally 
case,  (t)  whether  Mr.  Arkwright  should  obtain  "*^®"^*™*" 

(t)  Arkwright  v.  NigMk^ale^  Dav.  Pat.  Gas.  65.  Loid 
L<mghbofOiigh««^It  k  saidi  it  la  highly  expedient  for  the 
pablic  that  this  patent,  haying  been  so  long  in  public  use  after 
Mr.  Aikwright  had  fafled  in  that  trial,  should  continue  to  be 
open:  but  nothing  could  be  more  essentially  mischieyous 
than  that  a  question  of  property  between  A.  and  B.  should 
ever  be  permitted  to  be  decided  upon  considerations  of  public 
co&yenience  or  expediency.  The  only  question  that  can  be 
agitated  in  Westminster  Hall  is,  which  of  the  two  parties  in 
law  or  justice  ought  to  recover. 

Lord  Thurlow  declared,  that  letters  pat^it,  even  if  they 
were  granted  in  fee,  could  not  stand  half  an  hour,  if  abused, 
1  Yes.  jun.  1 1 8. 
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a  verdict  after  having  submitted  upwards  of 
three  years  to  a  nonsuit  on  a  former  trial,  inas- 
much as  many  persons  had,  in  consequence  of 
his  apparent  abandonment  of  the  patent,  laid  out 
great  sums  of  money  in  constructing  his  machine. 
Such  submission  merely  prevented  him  from  ob- 
taining damages,  because  the  patent  still  re- 
mained uncancelled. 

Hence  it  is  evident,  that  if  an  issue  were 
joined  on  certain  facts  stated  in  the  record  of 
scire  fadas^  which  shewed  that  the  patent  had  a 
tendency  to  produce  any  of  the  bad  effects,  of 
being  contrary  to  law,  hurtful  to  trade,  or  gene- 
rally inconvenient,  such  issue  would  be  capable 
of  trial ;  and  the  patent  might  on  that  account 
be  declared  to  be  void. 

That  the  grant  is  invalid  when  the  patentee  is 
not  the  inventor^  (j)  when  its  object  is  not  a  ma- 
nufacture, (k)  and  when  the  specifieatian  is  not 
sufficiently  correct,  (Z)  has  already  been  shewn. 
If  the  patent  has  not  been  obtained  (m)  in  the 
usual  mode,  or  will  not  bear  the  construction  (n) 
that  must  necessarily  be  put  upon  it,  it  is  also  void. 
Any  one  of  these  circumstances  appearing  in  evi- 
dence will  be  the  means  of  destroying  the  patent; 
and  it  is  not  necessary  to  prove  more  than  one 
objection  or  cause  for  cancelling  the  grant,  ip) 


(j)  Chap.  II.  (A)  Chap.  II L 

(i)  Chap.  IV.  (m)  Chap.  V. 

(»)  Chap.  VI. 

(o)  The  Kimg  v.  ArJcwri^hi,  Printed  Case,  187. 
Cas.  141. 


Dav.  Pat. 
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II.   WHAT  THINGS   DO   NOT   VITIATE   PATENTS 

QENERALLY* 

There  are  some  instances  in  which  mistakes 
do  not  vitiate  a  grant,  {p) 

1 .  Every  false  recital  in  a  thing  not  material 
will  not  vitiate  the  grant,  if  the  queen's  intention 
is  manifest  and  apparent. 

2.  If  the  queen  is  not  deceived  in  her  grant 
by  the  false  suggestion  of  the  party,  but  from  her 
own  mistake,  upon  the  surmise  and  information 
of  the  party,  it  will  not  vitiate  or  avoid  the 
grant. 

3.  Although  the  queen  is  mistaken  in  point 
of  law,  OT  of  matter  of  fact;  if  that  is  not  part 
of  the  consideration  of  the  grant,  it  will  not 
av(»d  it. 

III.   PROCEEDINGS   BY   SCIRE   FACIAS  TO   REPEAL 

A   PATENT. 

Upon  these  grounds  letters  patent  are  voidable 
in  themselves,  but  cannot  be  treated  as  of  no 
effect  in  law  until  they  are  cancelled  by  the 
legal  process  of  a  writ  of  scire  facias;  in  the 
investigation  of  which  it  will  be  necessary  to 
consider 

1  By  whom  it  may  be  obtained. 

2.  The  necessary  instruments. 

3.  The  surrender  of  the  patent. 

(p)  Bull.  N.  P>  75 ;  and  see  aa  to  oonatruction,  ante, 
p.  200. 
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If  a  patent  be  void  for  any  of  the  reasons  which 
have  been  assigned  as  sufficient  to  invalidate  the 
grant,  the  queen,  jure  re^io,  for  the  advancement 
of  justice  and  right,  may  have  >  a  scire  fadas  to 
repeal  his  own  grant.  (^) 

A  subject  also,  who  is  prejudiced  by  a  grant, 
may  of  right  petition  the  queen  touse  her  name 
for  its  repeal.  All  persons  are  injured  by  the 
existence  of  an  illegal  patent  for  an  invention, 
and  every  one  is  therefore  at  lib^rl^  to  petition 
for  a  scire  facias  to  have  it  cancelled,  (r) 

But  between  subject  and  subject,  if  the  queen 
has  granted  a  patent  to  each  of  them  for  the 
same  thing,  then  generally  the  first  patentee  may 
have  a  scire  fa4^  to  repeal  the  second  patent :(«) 
but  the  second  patentee  cannot  bring  a  scire  fadas 
to  repeal  the  first  patent,  though  the  better  right 
should  be  in  him.  (<)  In  the  case  of  two  patents 
for  the  same  invention,  supposing  the  object  to 
have  been  simultaneously  discovered  by  the  pa- 
tentees, the  second  grant  would  necessarily  be 
bad,  even  if  the  first  were  for  some  informality 
rendered  invalid,  (u) 

The  scire  facias  for  repealing  letters  patent  is 
an  original  writ,  and  must  be  founded  on  some 


{q)  4  Inst.  8S.  For  the  law  and  practice  of  repealing  let* 
ters  patent  by  scire  facias^  see.Tidd's  Pne.  7th  edit.  1123. 
2  Wms.  Sannd.  72,  p.  q.  Com.  Dig.  Patent  F.  6.  id.  Pleader. 

(r)  Dyer,  276,  b.  2  Ventr.  344.  8  Lev.  220.  S.  C. 
6  Mod.  229. 

(#)  4  Inst.  88.     Dy.  197,  b.     198,  a. 

(/)  Dy.  276,  b.     277,  a,  (»)  Ante,  p.  40. 


When  txnd^  how  cancelled.  271 

matter  of  lecoid.  (i?)  A  patent  for  an  invention 
is  a  record  in  Chancery*  and  therefore  the  writ 
must  iflsae  ont  of  that  court.  It  is  directed  to 
the  sheriff  of  Middlesex,  and  made  returnable  in 
the  Petty  Bag  Office,  (k?)  The  record  of  the  pro- 
ceedings upon  the  writ  is  made  up  in  that  court, 
and  sent  into  one  of  the  courts  of  common  law 
at  Westminster,  to  be  tried,  (x) 

The  first  step  to  be  taken  is  to  present  a  petition  Menonah 
or  memorial  (y)  to  the  crown  for  a  scire  fa(Aas. 
The  next  is  to  obtain  the  queen's  warrant  to 
sue ;  (z)  which  is  directed  to  the  Attorney  Ge- 
neral, who  thereupon  grants  Ymfiat.  (a) 

A  summons  is  then  sent  to  the  defendant;  sammontf. 
which  informs  him  that  this  writ  has  been  issued 
against  him,  and  warns  him  to  appear  to  it.  (b) 

The  scire  f ados  inform  recites  the  patenti  and 
states  the  grounds  upon  which  it  is  meant  to  be 
impeached ;  as  that  the  patentee  was  not  the 
first  and  true  inventor,  but  that  it  had  been  pre« 
viously  invented  or  used  by  others,  &c.  (c) 

After   the  defendant  has  appeared,   he  may  pi«i. 
plead  either  in  abatement  or  in  bar.    The  most 

(9)  4  Inst.  88.     3  Lev.  223. 

{w)  Rex  V.  Haine^  2  Cox,  235  ;  and  see  3  Lev.  223 ; 
6  Mod.  229 ;  and  ante,  p.  238. 

(x)  See  21  Jac,  1,  c.  3,  s.  6. 

(if)  2  Bieb.  Pxac.  C.  P.  39L  («)  Id.  392. 

(a)  Id.  395.  (()  See  Tidd's  Prac.  1158,  1172. 

(c)  For  precedents,  see  the  printed  aoconnt  of  Mr.  Ark* 
Wright's  patent,  where  the  whole  record  is  set  out ;  and  Tidd'a 
Prac.  Appendix,  Chap.  XLI.  s.  6.  Lil.  Entr.  411.  8  Ricb« 
Prac.  C.  P.  395. 
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Demurrer. 


Judgment  by 
default. 


Evidence. 


usual  defence  is  the  general  issue  to  force  the 
prosecutor  to  prove  all  the  allegations  in  the  writ. 

If  the  matter  i>e  insufficient  in  law,  upon  the 
face  of  the  proceedings,  to  support  the  writ,  the 
defendant  may  demur,  (d) 

If  there  be  a  demurrer  to  part  and  issue  on  the 
residue,  the  whole  record  is  sent  by  the  Lord 
Chancellor  to  the  Court  of  Comnion  Law ;  and 
judgment  is  given  there  upon  the  demurrer  as 
well  as  upon  the  issue,  (e) 

After  the  defendant  has  been  warned,  and 
niAt/ twice  returned,  judgment  for  annulling  the 
patent  may  be  taken  by  default,  (f)  It  is  ob* 
tained  by  confession^  if  no  defence  b  made  after 
the  appearance,  (g) 

"  The  record  is  delivered  to  the  Court  of  Common 
Law  by  the  clerk  of  the  petty  bag :  (h)  and  it  is 
not  necessary  that  the  issue  should  be  tried  at 
bar ;  it  may  be  at  nisi  prius.  (i)  And  the  Court 
will  not  now  grant  trials  at  bar,  unless  some 
particular  reasons  are  assigned. 

The  evidence  is  similar  to  that  which  must  be 
produced  upon  the  trial  for  an  infringement ;  (7) 
except  that  the  patentee  being  here  the  defendant, 
he  does  not  want  any  primd  facie  evidence  of  the 
novelty  of  the  invention,  and  the  sufficiency  of 
the  specification ;  but  he  must  be  prepared 
strongly  to  rebut  every  allegation  in  the  writ. 

(i)  3  Lev.  221.  (e)  Latch.  8.    1  £q.  Cas.  Abr.  128. 

(/)  Dyer,  198.  (g)  Dyer,  197,  b. 

(h)  1  £q.  Cas.  Abr.  128,  9,     2  Wms.  Saund.  6.  (1). 
(0  Cro.  Car.  313.  (J)  Ante,  240. 
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If  the  patentee  can,  on  an  application  to  the  NewtriaL 
Court,  shew  any  thing  to  induce  them  to  believe 
that  his  case  has  not  undergone  the  fullest  in- 
vestigation, they  will  grant  a  new  trial ;  {h)  but 
otherwise  they  will  deny  it. 

It  is  said,  that  after  trial,  the  record  is  to  be  Judgmeat 
remanded  into  Chancery,  and  judgment  to  be 
there  given ;  yet  the  practice  has  been  to  give 
the  judgment  in  Common  Law  Courts. 

If  the  verdict  be  for  the  Queen,  the  Court  ad- 
judges that  the  letters  patent  be  revoked,  and 
the  enrolment  be  cancelled  ;  if  it  be  for  the  de- 
fendant, then  the  judgment  will  be  that  the  let- 
ters patent  are  valid. 

This  judgment  is  final.  No  writ  of  error,  no 
appeal  to  another  tribunal  can  be  made.  The 
very  nature  of  the  proceedings  precludes  it. 

Although  the  statute  8  &  9  Wm.  3,  c.  11,  Cotti. 
gives  costs  in  suite  upon  write  of  sdre  facias^ 
yet  inasmuch,  as  this  proceeding  is  criminal  in 
its  nature,  that  statute  does  not  extend  to  it ; 
and  therefore,  costs  are  not  payable  to  the 
Crown,  prosecutor,  or  defendant,  on  this  scire 
facias.  (/) 

The  expense  of  obtaining  a  scire  facias  is  great, 
and  there  is  much  delay.  By  a  legislative  en- 
actment it  might  be  much  improved.  The  writ 
cannot  be  entirely  superseded,  because  there 
should  always  remain  in   the  Crown  a  strong 

(k)  Ante,  246. 

(0  The  King  v.  Miles,  7  T.  Rep.  367. 
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power  immediately  applicable  for  repealing  its 
own  improvident  grants. 

The  manner  in  which  patentees  may  torment 
each  other  by  writs  of  sdre  facaisj  may  be  thus 
illustrated. 

Hadden  obtained  a  patent  in  1818,  for  an  im- 
provement in  preparing,  spinning,  and  roving 
wool,  which  was  done  by  applying  heat  to  the 
fibres  of  wool  during  the  operation  of  spinning, 
and  it  was  effected  by  inserting  hot  iron  heaters 
into  hollow  rollers,  between  which  the  slivers  of 
wool  passed.  Lister  obtained  a  patent  for  the 
same  object  in  1823,  and  effected  the  purpose 
by  applying  steam  within  the  hollow  rollers,  and 
causing  the  slivers  previously  to  pass  through 
water  to  soften  them. 

Then  Hadden,  thinking  himself  aggrieved  by 
the  patent  of  Lister,  sued  out  a  writ  of  sdre  facias 
to  repeal  it,  (m)  on  the  ground  that  the  process 
used  by  Lister  was  the  same  as  his  own.  Lister 
returned  the  compliment  by  suing  out  another 
writ  against  the  patent  of  Hadden,  on  the  ground 
that  the  invention  was  not  new.  They  both  (in 
the  same  day)  succeeded;  Hadden  in  proving 
that  Lister  had  infringed  his  neighbour's  pa- 
tent ;  and  Lister  in  proving  that  neither  of  them 
ought  to  have  had  a  patent. 

Another  instance  occurred,  (n)     Daniell   had 

(m)  The  King  v.  Lister,  and  The  King  v.  Hadden,  tried 
January,  1826,  in  the  King's  Bench.  MSS. 

(fi)  The  King  v.  FusseU,  and  The  King  v.  DameU,  tried 
July,  1827,  before  Lord  Tenterdcn.  MSS. 
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a  patent  in  1819,  for  improvements  in  dressing 
woollen  cloth.  They  were  thus  effected.  After 
tbe  Biirfece  of  the  cloth  had  been  properly  dressed, 
and  the  nap  on  the  surface  laid  very  smooth,  the 
piece  was  rolled  up  very  smoothly  and  evenly  in 
a  close  and  compact  roll ;  which  piece  being  im- 
mersed in  hot  water,  the  fibres  of  the  wool  be- 
came softened,  and  acquired  a  tendency  to  retain 
the  same  direction  ;  and  thus  the  effect  of  the 
dressing  was  rendered  permanent.  Fussell  ob- 
tained a  patent  in  1824,  for  an  improved  method 
of  heating  woollen  cloth  for  the  purpose  of  giving 
a  lustre  in  dressing,  this  process  was  the  same 
as  DanielFs,  except  that  he  submitted  the  roller 
to  steam  instead  of  hot  water.  Daniell  saw,  with 
justice,  the  repeal  of  Fussell's  patent,  on  the 
ground  that  it  was  the  same  as  his  own,  and  Fus- 
sel  had  the  satisfaction  of  proving,  that  many 
years  before  the  date  of  Dani  ell's  patent,  a  person 
had  used  a  similar  method.  And  thus  they  both 
succeeded  in  destroying  each  other's  patents. 

When  the  patent  has  thus  been  adjudged  to  3.  Surrender 
be  void,  it  must  be  delivered  up  to  be  cancelled,  ^ten*/  *" 
For  until  there  is  an  actual  surrenderingy  can-  parent.  *°^ 
celling,  or  vacatur^  entered  on  the  enrolment  of 
the  patent,  it  is  not  sufficiently  cancelled  as  to  be 
of  no  effect  in  law. 

If  a  patent  be  granted  to  two  persons  jointly 
for  a  simultaneous  invention,  and  the  Lord  Chan- 
cellor, making  a  duplicate,  deliver  the  original 
to  one,  and  the  duplicate  to  the  other ;  if  a  sur- 

t2 
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render  of  the  original  patent  be  made,  the  grant 
18  vacated,  although  the  duplicate  be  notsur-* 
rendered  or  cancelled ;  for  the  duplicate  is  made 
by  the  Chancellor  without  warrant. 

Enrolment  The  Surrender  must  be  enrolled  ;  for  it  is  then 

only  that  the  patent  is  vacated. 

The  certificate.  A  Certificate  should  be  of  the  vacatur  having 
been  entered  on  the  roll. 
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CHAP.  X. 

FOREIGN    LAWS   RESPBCTINO    INVENTIONS. 

Iif  this  chapter  will  he  found  the  laws  respect- 
ing inventions,  of  those  countries  in  which  British 
subjects  are  accustomed  to  secure  the  privilege  of 
using  their  inventions. 

The  same  analysis  is  given  (as  nearly  as  pos- 
sible) as  that  which  was  made  of  the  British  law. 

THE    AMERICAN    LAW. 

The  existing  laws  relating  to  patents  are  those 
approved  July  4th,  1836,  March  3rd,  1837,  and 
March  3rd,  1839 ;  all  former  acts  having  been 
repealed  by  the  act  of  1836.  (a) 

Patents  (6)  are  granted  to  citizens  of  the  ThemTeator. 
United  States,  to  aliens  who  shall  have  been  re- 
sident in  the  United  States  one  year  next  pre- 
ceding, and  shall  have  made  oath  of  their  inten- 
tion to  become  citizens  thereof,  and  also  to 
foreigners  who  are  inventors  or  discoverers. 

(a)  Messrs.  Newton  &  Berry,  agents  for  patents,  furnished 
me  with  the  above  abstracts  of  the  acts  of  the  Congress  of 
America. 

{h)  See  ante,  Chap.  II. 
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A  patent  may  be  taken  out  by  the  inventor  in 
a  foreign  country,  without  affecting  his  right  to  a 
patent  in  the  United  States,  provided  the  inven- 
tion has  not  been  introduced  into  public  and 
common  use  in  the  United  States,  prior  to  the 
application  for  such  patent.  In  every  such  case 
the  patent  is  limited  to  fourteen  years,  from  the 
date  of  the  foreign  letters  patent.  A  patent  is  not 
granted  upon  introduction  of  a  new  invention 
from  a  foreign  country,  unless  the  pei'son  who 
introduced  it  be  the  inventor  or  discoverer.  If 
an  alien  neglects  to  put  and  continue  on  sale  the 
invention  in  the  United  States,  to  the  public,  on 
reasonable  terms,  for  eighteen  months,  the  pa- 
tentee loses  all  benefit  of  the  patent. 

Joint  inventors  are  entitled  to  a  joint  patent, 
but  neither  can  claim  one  separately. 

In  case  of  the  decease  of  an  inventor,  before  he 
has  obtained  a  patent  for  his  invention,  "  the 
right  of  applying  for  and  obtaining  such  patent 
shall  devolve  on  the  administrator  or  executor  of 
such  person,  in  trust  for  the  heirs-at-law  of  the 
deceased,  if  he  shall  have  died  intestate  :  but  if 
otherwise,  then  in  trust  for  his  devisees,  in  as  full 
and  ample  manner,  and  under  the  same  condi- 
tions, limitations,  and  restrictions,  as  the  same 
was  held,  or  might  have  been  claimed  or  enjoyed, 
by  such  person  in  his  or  her  life  time ;  and  when 
application  for  a  patent  shall  be  made  by  such 
legal  representatives,  the  oath  or  affirmation  shall 
be  so  varied  as  to  be  applicable  to  them."  Act 
of  1836,  sec.  10. 
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The  patents  (c)  are  granted  for  any  new  and  The  manu- 
useful  art,  machine,  manufacture,  or  composition 
of  matter,  or  any  new  and  useful  improvement  (d) 
on  any  art,  machine,  manufacture  or  composi- 
tion of  matter,  not  known  or  used  by  others,  be- 
fore his  or  their  discovery  or  invention  thereof, 
aod  not,  at  the  time  of  his  application  for  a 
patent,  in  public  use,  or  on  sale,  with  his  or  their 
consent  or  allowance,  as  the  inventor  or  dis- 
coverer." Act  of  1836,  sec.  6.  ''No  patent 
shall  be  held  to  be  invalid  by  reason  of  the  pur- 
chase, sale,  or  use  (of  the  invention)  prior  to  the 
application  for  a  patent  as  aforesaid,  except  on 
proof  of  abandonment  of  such  invention  to  the 
public,  or  that  such  purchase,  sale,  or  public  use, 
has  been  for  more  than  two  years  prior  to  such 
application  for  a  patent."  Act  of  March  3rd, 
1839. 

The  term  for  which  a  patent  is  granted  is  four-  The  duratioa 
teen  years;  but  it  may,  under  certain  circum-  °    *''* 
stances,  be  renewed  for  seven  years. 
'  An  inventor  can   assign   his  right  before  a  Property  ma 
patent  is  obtained,  so  as  to  enable  the  assignee  to  ^  ° 
take  out  a  patent  in  his  own  name  ;  but  the  as- 
signment must  be  first  entered  of  record ;  and 
the  application,  therefore,  must  be  duly  made, 
and  the  specification  signed  and  sworn  to  by  the 
inventor.     And  in  the  case  of  an  assignment  by 

(c)  See  ante,  Chap.  III. 

{d)  See  the  American  oase  of  Pennoekv.  Dialogue ^  2  Peters* 
Reports,  p.  1.     Ante,  51. 
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a  foreigner,  the  same  fee  vdll  be  required  as  if 
the  patent  issued  to  the  inventor. 

The  assignment  of  a  patent  may  be  to  the 
whole,  or  to  an  undivided  part,  ^^  by  any  instru- 
ment in  writing/'     All  assignments,  and  also  the 
grant  or  convey ance  of  the  use  of  the  patent  in 
any  town,  county,  state,  or  specified  district,  must 
be  recorded  in  the  patent  office,  within  three 
months  from  the  date  of  the  same.     But  assign- 
ments, if  recorded  after  the  three  months  have 
expired,  will  be  on  record  as  notice  to  protect 
against  subsequent  purchases.     No  fee  is  now 
charged  for  recording  assignments.     Patents  and 
assignments  recorded  prior  to  the  15th  of  Decem- 
ber, 1836,  must  be  recorded  anew,  before  they 
can  be  valid  as  evidence  of  any  title.    This  is 
also  done  free  of  expense. 
Mode  of  ob-         AH  fccs  (e)  rcccivcd  are  paid  into  the  treasury, 
^xtnl  ^  ^       &Q<1  the  law  has  required  the  payment  of  ihe 
patent  fee  before  the  application  is  considered  ; 
two-thirds  of  which  fee  is  refunded  on  withdraw- 
ing the  application.     But  no  money  is  refunded 
on  the  withdrawal  of  an  application^  afUr  an 
appeal  has  been  taken  from  the  decisicm  of  the 
commissioner  of  patents.     And  no  part  of  the  fee 
paid  for  caveats,  and  on  applications  for  the 
addition  of  improvements,  re-issues,  and  appeals, 
can  be  withdrawn. 

(e)  See  ante,  Chap.  V. 
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THE  8PANIBH   LAW.  (/) 

The  present  laws  in  force  in  Spain  are  given  in 
a  decree  of  King  Ferdinand  VIL  dated  the  27th 
March,  1826. 

ITie  Inventor,  (g) — ^Any  person,  of  whatever 
condition  or  country ^  who  proposes  to  establish 
any  new  invention,  may  have  a  Royal  Patent  of 
Ptvoilege,  without  previous  examination  of  the 
novelty  or  uJility  of  the  object ;  but  without  the 
concesrion  of  the  grant  being  considered  in  any 
way  as  a  recognition  of  the  novelty  or  utility  of 
the  invention. 

The  manufacture,  (h) — ^The  subject  of  a  patent 
may  be  any  machine^  apparatuB,  inBtrument,  or  a 
mechanical  or  chemical  process  or  operation^  which 
may  be  wholly  or  in  part  new,  or  which  may  not 
have  been  established  in  the  same  manner  and 
form  in  the  kingdom. 

If  the  subject  has  not  been  practised  in  Spain, 
nor  in  any  foreign  country,  then  the  privilege 
will  be  given  by  a  Patent  of  Inventionj  but  if  it 
have  been  practised  abroad,  then  the  party  will 
have  a  Patent  of  Introduction. 

The  Specification,  (t) — When  the  petition  for 
a  patent  is  presented  it  must  be  accompanied  with 
a  plan  or  models  and  a  description  or  explanation 

(/)  See  the  Appendix  to  the  Parliamentary  Report,  dated 
12th  June,  1S29. 
(^)  See  ante,  Chap.  II.  (h)  See  ante,  Chap.  III. 

(0  See  ante,  Chap.  IV. 
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of  the  invention,  specifying  what  is  the  peculiar 
mechanism  or  process  which  is  presented  therein, 
as  not  having  been  hitherto  practised  ;  the  whole 
being  stated  with  the  greatest  precision  and  clear- 
ness, so  that  there  may  be  at  any  time  no  doubt 
as  to  the  identity  of  the  invention,  and  of  that 
peculiarity  which  is  represented  as  hitherto  un- 
practised in  that  form. 

The  Practice  of  obtaining  the  Patent.  (J) — The 
inventor  must  draw  up  a  memorial  (petition)  and 
deliver  it  to  the  Intendant  of  the  province  in 
which  he  resides,  or  to  the  Intendant  of  Madrid. 

The  petition  is  addressed  to  the  King,  and 
shortly  describes  the  object  of  the  privilege,  whe- 
ther it  is  the  invention  of  the  petitioner  or  whether 
it  is  brought  from  a  foreign  country,  and  also  of 
the  time  for  which  the  privilege  is  sought.  Not 
more  than  one  invention  can  be  introduced  into 
the  same  representation. 

The  plan  or  model  must  be  delivered  in  a  box 
or  packet  closed  and  sealed,  as  well  as  the  plans, 
descriptions,  and  papers  of  explanation. 

The  Intendant  indorses  the  box  or  packet  and 
remits  it  to  the  Secretary  of  State,  who  forwards 
it  to  the  Supreme  Council  of  State^  who  open  the 
box  or  packet,  and  grant  or  refuse  a  patent 

Before  the  patent  is  issued,  the  inventor  pro- 
duces the  receipt  of  the  Intendant  that  he  has  paid 
the  following  duties  : — 

(j)  See  ante,  Chap.  V. 
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Reals  VettoH. 
For  a  priyil^e  of   5  yean  •  1000 

10  years  .  .     3000 

15  years  .  .     6000 

For  a  privil^^  of  introduction  or  importation     3000 

and,  in  addition,  80  reals  are  paid  for  the  costs  of  issuing  the 

royal  patent. 

The  documents  sealed  up  in  the  boxes  or 
packets  are  remitted  to  the  Royal  Conservatory  of 
Arts,  and  they  are  not  opened  except  in  case  of 
litigation,  and  by  virtue  of  the  official  order  of  a 
competent  judge. 

The  titles  of  the  grants  are  published  in  the 
Gazette. 

A  register  is  kept  at  the  Royal  Conservatory  of 
Arts,  expressing  the  dates,  the  names  and  resi- 
dences of  the  parties  interested,  the  object  of  the 
privilege,  and  the  term  of  its  duration ;  which 
register  is  open  for  inspection. 

The  property  .  in  an  Invention,  (h) — The  pos- 
sessor of  the  privilege  has  the  exclusive  property 
in  that  part  of  his  subject  which  he  has  declared 
to  be  new,  from  the  day  of  presentation  of  his  pe- 
tition to  the  Intendant ;  but  the  duration  of  the 
primlege  is  reckoned  from  the  date  of  the  patent. 

The  right  may  be  transferred,  given,  sold,  or 
exchanged,  or  left  by  will,  like  any  other  personal 
property. 

The  transfer  must  be  by  a  public  deed,  stating 
whether  it  is  for  the  use  of  the  invention  in  tfbe 

{k)  See  ante,  Chap.  VII. 
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whole  or  only  ia  a  part  of  the  kingdom  ;  whether 
it  is  absolute  or  with  a  reservation  of  part ;  whe- 
ther it  is  with  the  power  of  again  transferring ; 
and  whether  any  transfer  has  already  been  made 
to  any  person  of  a  part  of  it.  It  must  be  pre- 
sented to  the  Intendant  to  be  registered  within 
thirty  days  after  its  execution. 

Legal  Proceedings.  (I) — The  possessor  of  a 
privilege  obtained  under  any  title  whatever  may 
cite  all  persons  usurping  his  right  before  an  In- 
tendant, from  whom  an  appeal  lies  to  the  Council 
of  State.  The  offender  may  be  condemned  to 
the  confiscation  of  all  the  machines,  apparatus, 
utensils,  and  works  of  art  made  by  him ;  and  to 
the  payment  (as  a  fine)  of  three  times  the  value 
of  the  same,  for  the  benefit  of  the  possessor  of  the 
privilege. 

When  void  and  how  cancelled,  (m) — ^The  patent 
is  declared  to  be  void — 

1 .  When  the  time  is  elapsed.. 

2.  When  the  party  does  not  apply  for  it  within 
three  months  from  the  time  he  presented  his  pe- 
tition. 

3.  When  the  patent  has  not  been  put  in  force 
for  a  year  and  a  day  after  the  date  thereof. 

4.  When  the  patentee  abandons  his  right  by 
not  using  it  for  a  year  and  a  day. 

K .  When  the  subject  has  been  used  in  any  part 
of  the  kingdom,  or  described  in  printed  books,  or 
in  engravings,  pictures,  models,  plans  or  descrip- 

(/)  See  ante,  Chaip.  VIII.  (m)  See  ante,  Chap.  IX. 
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tioBB,  contained  in  the  Royal  Conservatory  of 
Arts;  or  when  the  subject  has  been  used  in  a 
foreign  country  and  the  patentee  has  presented 
it  as  new  and  of  his  own  invention. 

When  the  time  of  the  grant  has  expired,  the 
CouncU  of  State  declare  the  cessation ;  but  in  all 
other  cases  of  cessation  the  competent  judge  pro^ 
ceeds  at  the  suit  of  any  party  to  try  the  fact,  and 
then  the  sealed  boxes  or  packets  are  opened,  and 
the  fiicts  published  in  the  Gazette, 

THE   AUSTRIAN   LAW. 

The  Inventor,  (n) — ^The  privilege  is  granted  to 
a  native  or  foreigner ;  and  he  may  also  take  out 
a  privil^e  in  a  foreign  country. 

The  Manufacture,  (p) — ^AU  new  discoveries, 
inventions,  and  improvements,  in  every  branch 
of  industry,  are  entitled  to  an  exclusive  privilege 
in  the  Austrian  monarchy.  The  following  enu- 
meration of  subjects  for  patents  is  given  to 
prevent  disputes : 

1.  Every  new  finding  out  of  a  process  in 
industry,  which,  although  practised  in  former 
times,  has  been  since  entirely  lost,  or  which, 
although  still  practised  in  foreign  countries,  is 
unknown  in  the  monarchy,  shall  be  held  a  dis* 
covery. 

2.  Every  production  of  a  new  object  by  new 
means,  or  of  a  new  object  by  means  already 
known,  or  the  production  of  an  object  already 

(fi)  See  ante,  Cliap.  II.  (o)  See  ante,  Chap.  III. 
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known,  by  means  different  from  those  which  have 
hitherto  been  used  for  that  object,  shall  be  held 
an  invention. 

3.  Every  addition  of  a  preparation,  arrange- 
ment, or  method  of  working  to  a  process,  already 
known  or  privileged,  by  which  more  complete 
success  or  greater  economy  shall  be  attained  in  the 
result  of  that  process,  or  in  its  mode  of  operation 
and  application,  shall  be  held  to  be  an  improve- 
ment. 

4.  Everj'  discovery,  invention,  improvement, 
or  change,  shall  be  held  as  new,  if  it  is  not  known 
in  the  monarchy,  either  in  practice  or  by  a  de- 
scription of  it  contained  in  a  work  publicly 
printed.  But  the  novelty  of  a  discovery,  inven- 
tion or  improvement,  shall  not  be  called  in  ques- 
tion, on  account  of  its  being  described  in  a  work 
publicly  printed,  unless  that  description  is  so  ac- 
curate and  clear,  that  any  person  acquainted  with 
the  subject  can,  by  means  of  that  description, 
manufacture  the  object,  or  practise  the  process, 
for  which  the  privil^e  has  been  granted. 

Tke  Spec^catim.  {p) — The  inventor  must 
send  in,  at  the  same  time  that  he  presents  his  pe- 
tition, a  sealed  parcel  containing  an  accurate  de- 
scription of  his  discovery,  invention  or  improve- 
ment, in  which  the  following  qualifications  are 
required  : 

1.  The  description  must  be  written  in  the 
Gierman  language,  or  in  the  language  used  for 

{p)  See  ante,  Chap.  lY. 
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bnrinefls  in  the  province  from  whick  the  petition 
is  presented. 

2.  It  must  be  drawn  up  so  clearly  that  every 
person  who  understands  the  subject  may  be  able 
to  manufacture  the  object,  by  means  of  the  de*- 
scription,  without  being  obliged  to  supply  any 
further  inventions,  additions,  or  improvements. 

3.  That  which  is  new,  and  which  consequently 
constitutes  the  object  of  the  privilege,  must  be 
accurately  distinguished  and  set  forth  in  the 
description. 

4.  The  discovery,  invention,  or  improvement 
most  be  clearly  and  distinctly  described,  and 
without  any  ambiguities  that  can  mislead,  or  that 
are  contrary  to  the  object  stated. 

5.  Nothing  must  be  kept  secret,  either  in  the 
materials  or  the  method  of  execution ;  therefore 
more  expensive  means,  or  means  not  producing 
an  entirely  similar  effect,  must  not  be  described ; 
nor  must  any  manipulations  which  are  essential 
to  the  success  of  the  operation  be  concealed.  If 
it  is  practicable  drawings  and  models  are  to  be 
added,  for  the  better  understanding  of  the  de- 
scription ;  but  these  are  not  strictly  required,  if 
the  object  can  be  made  sufficiently  clear  by  the 
description  alone,  according  to  the  requisites 
stated. 

Practice  of  obtaining  Prioilege.  (q) — A  petition 
is  first  presented  to  the  dtrection  of  the  circle  in 
which  the  inventor  resides,  wherein  he  must  state 

(g)  See  ante»  Chap.  V. 
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the  substance  of  his  invention,  the  number  of 
years  for  which  he  desires  to  obtain  the  privilege, 
and  with  it  a  full  description  of  the  invention 
sealed  up.  He  must  at  the  same  time  deposit 
one-half  of  the  duty  payable  for  the  patent.  The 
direction  of  the  circle  will  give  a  receipt  for  the 
petition,  the  money,  and  the  description  ;  and 
within  three  days  forward  the  money  and  docu- 
ments (with  the  seal  unbroken)  to  the  govern- 
ment of  the  province,  who  will  not  inquire  into 
the  novelty  or  utility  of  the  invention,  but  will 
report  within  eight  days  to  the  Imperial  Govern- 
ment whether  it  is  hurtful  in  any  public  view»  or 
contrary  to  the  laws  of  the  country,  and  send  the 
papers  to  the  Imperial  Board  of  Commerce.  A 
representation  is  made  by  that  board,  upon  which 
the  patent  is  made  out  and  delivered  to  the  in- 
ventor. 

The  duties  upon  privileges  are  to  be  paid  in 
proportion  to  the  time  granted  for  their  duration. 
For  each  of  the  first  five  years  the  tax  is  ten 
florins  convention  money,  for  the  6th  year  fifteen 
florins,  with  an  increase  of  five  florins  upon  each 
year,  making  for  the  15th  year  the  sum  of  60 
florins,  and  for  the  whole  of  the  longest  term  425 
florins  convention  money.  One-half  of  the  duty 
for  the  whole  term  is  paid  on  the  receipt  of  the 
petition,  and  the  other  half  is  paid  at  the  be- 
ginning of  each  year,  in  as  many  yearly  rates  as 
the  years  for  which  the  privilege  was  taken,  under 
pain  of  its  being  annulled.  Except  the  above  tax, 
the  patentee  has  not  any  fees  or  expenses  to  pay. 
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but  the  patent  deeds,  (three  in  number)  are 
granted  ex  officio^  like  all  other  decrees. 

The  Chief  Registrar  of  the  Imperial  Board  of 
Commerce  is  bound  to  register  all  the  grants  of 
{Nrivileges,  and  all  transfers  of  them 

77^ property  in  an  Inoentian.  (r) — The  prumty 
of  the  invention  takes  eflEect  from  the  hour  and 
day  of  the  receipt  of  the  petition.  Although  the 
term  of  the  privilege  commences  from  the  date  of 
the  patent,  yet  the  inventor  is  protected  from  the 
time  of  the  receipt  of  his  petition. 

He  patentee  has  the  exclusive  privilege  over 
Ae  whole  monarchy.  He  may  take  such  partners 
as  be  may  choose,  in  order  to  increase  the  profits  of 
his  invention  to  any  scale ;  he  may  dispose  of  the 
privilege,  bequeath  it,  let  it  out,  or  assign  it 
away  at  pleasure. 

Bat  a  patent  for  an  improvement  gives  only  a 
property  in  the  improvement  itself. 

To  give  encouragement  for  the  trial  of  experi-* 
fnents^  one  who  has  originally  taken  a  privilege 
for  a  less  term  than  fifteen  years,  may,  before  the 
expiration  of  that  privilege,  obtain  a  prolongation 
thereof  to  a  term  of  fifteen  years,  on  condition  of 
paying  for  the  pndongation  of  the  privilege  after 
the  usual  rate. 

Legal  Proceedings,  {s) — Infringements  are  vi« 
sited  with  a  penalty  of  100  ducats  in  specie,  of 
which  one-half  goes  to  the  patentee,  and  the  other 
half  to  the  poor  of  the  place  where  the  judgment 

(0  See  ante,  Chap.  YII.  {»)  See  ante,  Chap.  VITI. 
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16  given,  besides  the  confiscation  of  the  objects 
imitated. 

When  a  privileged  person  believes  himself  to 
be  aggrieved,  he  can  require  the  judge  of  the 
place  to  put  a  stop  to  the  further  imitation  of  the 
object  of  his  privilege,  and  also  require  the  im- 
mediate seizure  of  the  articles  so  imitated,  whe* 
ther  they  are  in  the  possession  of  the  imitator  him- 
self or  of  a  third  person ;  or  whether  they  have 
been  brought  in  from  foreign  countries. 

The  questions  of  infringement  of  compensation 
for  damages — of  the  application  of  the  legal 
penalty,  &c.  rest  with  the  ordinary  judges. 

Wfien  voidf  and  how  cancelled,  (jt) — ^The  privi- 
lege becomes  void, 

1 .  If  the  accurate  description  of  the  discovery, 
invention,  or  improvement,  for  which  the  privi- 
lege was  petitioned,  is  wanting  in  the  requisites 
of  a  new  manu&cture  above  stated,  or  in  only  one 
of  those  requisites. 

2.  If  any  one  proves  legally,  that  the  privil^^ed 
discovery,  invention,  or  improvement,  could  not 
be  considered  new  in  the  monarchy,  previous  to 
the  date  of  the  official  certificate. 

S.  If  the  possessor  of  a  privilege  in  force  for  a 
discovery,  invention,  or  improvement,  proves 
that  the  privil^e  subsequently  granted  is  iden- 
tically the  same  as  his  own  discovery,  inventioD» 
or  improvement,  which  was  r^pilarly  described 
and  privileged  at  an  earlier  date. 

(<)  See  ante.  Chap,  IX. 
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4.  If  the  privileged  person  has  not  began  to 
practise  his  discovery,  invention,  or  improvement, 
within  Ae  term  of  one  year  from  the  delivery  of 
his  privilege,  whether  he  is  a  native  or  foreigner. 

6.  If  he  discontinues  that  practice  for  the  space 
of  a  year,  during  the  term  of  the  privilege,  with- 
out showing  sufficient  grounds  for  the  same. 

6.  If  the  second  half  of  the  tax  is  not  paid  in 
the  above  stated  annual  rates. 

The  questions,  whether  the  privilege  ought  to 
be  annulled  on  public  grounds,  or  because  it  has 
been  neglected,  or  the  possessor  has  not  fulfilled 
the  conditions  of  the  grant,  are  decided  by  the 
political  authorities,  with  the  reservation  of  appeal 
to  the  higher  authorities. 

THE  BELGIAN  LAW. 

Laws  were  promulgated  by  the  King  of  the 
Netherlands  on  the  25th  January,  1817,  which 
ba?e  some  peculiarities  about  them. 

The  Inventor,  (u) — Patents  are  granted  to  those 
who,  in  the  kingdom,  make  an  invention,  and 
also  to  those  who  first  introduce  or  practise  in 
the  kingdom  an  invention  made  in  foreign  parts. 

The  Manufacture,  (v) — The  subject  of  a  patent 
may  be  an  invention  or  essential  improvement  in 
any  branch  of  arts  or  manu&ctures,  domestic  or 
foreign^  provided  it  has  not  been  put  in  operation 
or  exercised  by  another  person  in  the  kingdom 
before  the  grant  of  the  patent.     But  changes  of 

(ii)  See  ante,  Chapr.  II.  (0)  See  ante^  Chap.  III. 
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foraii  or  of  proportions,  or  ornaments,  are  not 
to  be  considered  as  improvements. 

The  possession  of  the  improvement  does  not 
give  any  right  to  the  original  manufacturer,  nor 
the  ownership  of  the  manufacture  any  power 
over  the  improvement. 

The  Specification,  {w) — The  inventor  must 
send  with  his  petition  a  sealed  packet  containing 
an  exact  and  detailed  description,  signed  by  him- 
self, of  the  object  or  the  secret  for  which  the 
patent  is  solicited,  together  with  the  necessary 
plans  and  drawings. 

If  he  fraudulently  omit  in  the  description  to 
mention  any  part  of  his  secret,  or  shall  state  it 
falsely,  or  if  the  object  has  been  already  described 
in  any  work  printed  or  published,  then  the  patent 
becomes  void. 

The  Practice  of  obtaining  the  Patent  (x). — A 
petition  to  the  King  must  be  deposited  with  the 
Recorder  of  the  States  of  the  province,  contain- 
ing the  object  of  the  invention  in  general  terms, 
with  the  name  and  place  of  residence  of  the  in- 
ventor, as  well  as  the  time  for  which  he  wishes 
to  obtain  a  patent,  and  the  time  for  which  the 
same  object  may  have  received  a  protection  in  a 
foreign  country. 

The  specification  or  description  of  the  inven- 
tion, signed  by  himself  and  sealed  up,  must  ac- 
company the  petition ;  which  is  not  to  be  pub- 
lished until  the  expiration  of  the  term  of  the 

(t»)  See  ante,  Chap.  IV.  {x)  See  snte»  Chap.  V. 
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patent;  and  not  even  then  if  the  government^ 
for  important  reasons,  should  think  it  necessary 
to  defer  the  publication. 

The  Recorder  of  the  States  makes  an  indorse- 
ment on  the  sealed  packet,  and  sends  it,  within 
teo  days,  to  the  Commissary  General  of  Instruc- 
tion of  Arts  and  Sciences ;  who  presents  the  same 
to  the  King  with  his  opinion  thereon,  and  his 
Majesty  either  grants  or  refuses  the  patent. 

When  the  King  thinks  fit  to  refuse  the  grant, 
or  to  refer  it  to  the  opinion  either  of  the  Royal 
Institute  of  the  Netherlands,  or  of  the  Royal  . 
Academy  of  Sciences  and  Literature  of  Brussels, 
a  notice  thereof  is  given  to  the  petitioner. 

The  patent  for  an  invention  contains  the  de- 
scription of  the  invention,  but  it  does  not  gua- 
rantee the  priority  of  the  invention ;  and  a  patent 
of  importation  contains  a  further  clause,  that  the 
objects  mentioned  therein  shall  be  manufactured 
in  the  kingdom. 

If  a  party  wish  for  a  patent  for  an  improve- 
ment or  for  a  prolongation  of  a  term,  he  must 
apply  to  the  Commissary  General,  who  will  ob- 
tain the  King's  signature  to  it. 

A  Register  is  kept  at  the  office  of  the  Com- 
missary General  of  all  the  patents  granted,  and 
of  the  transfers  and  assignments  thereof;  and  he 
who  takes  a  patent  by  right  of  succession  must 
register  his  name  before  he  attempts  to  use  the 
invention ;  and  notice  of  all  patents  are  given  in 
the  official  journals. 

The  Duties  to  be  paid  for  patents  are  regulated 
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according  to  the  duration  of  the  patent  or  the 
importance  of  the  invention,  in  the  following 
manner : 

Francs. 
For  a  patent  for  five  years  150 

ten  .       300  to  400 

according  to  the  importance  of  the  invention  or 
improvement. 

Francs, 
For  a  patent  for  fifteen  years     .  600  to  750 

For  the  transfer,  or  for  the  acquisition  1  g 

by  right  of  suocession  of  a  patent     J 

The  Minister  of  Finance  keeps  a  separate  ac- 
count of  the  taxes  paid  by  those  who  obtain  pa- 
tents for  inventions,  and  remits  the  same  to  the 
Commissary  General,  who  proposes  to  the  King 
the  best  manner  in  which  the  money  can  be  em- 
ployed in  rewards  for  the  encouragement  of  the 
arts,  and  of  the  national  manufactures. 

The  Commissary  General  forwards  the  patents 
to  the  Governor  of  the  province  in  which  the  pe- 
titioner resides,  stating  to  liim  the  sums  to  be  paid 
for  the  grant,  who  remits  the  same  to  the  inventor 
when  he  shows  that  he  has  paid  the  duty. 

When  a  patent  is  declared  to  be  void,  the  duty 

paid  for  the  patent  is  refunded  in  proportion  to 

the  time  which  the  patent  has  to  run. 

-;?      The  Property  in  them.  {%/) — Patents  are  granted 

for  five,  ten  or  fifteen  years ;  and  they  may  be 

iff)  See  ante,  Chap.  VII. 
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prolongated  from  five  or  ten,  to  fifteen  years. 
But  patents  for  the  introduction  or  application  of 
inventions  or  improvements  made  in  foreign 
countries,  and  for  which  inventors  have  obtained 
patents  in  those  countries,  are  not  granted  for  a 
longer  time  than  that  during  which  the  excluswe 
right  in  such  foreign  countries  for  those  objects 
shall  last ;  and  they  contain  an  express  clause 
that  the  objects  shall  be  manufactured  in  the 
kingdom 

The  patentee  may  by  himself  or  his  agents 
make  and  sell  the  invention,  or  he  may  cause 
them  to  be  made  and  sold  by  others,  whom  he 
shall  authorise  so  to  do.  He  may  assign  his  right 
either  wholly  or  in  part  with  the  king's  authority. 
The  patent  follows  as  a  matter  of  course,  the  law 
of  succession  to  personal  property :  but  it  cannot 
be  enjoyed  by  any  one  until  he  has  registered  his 
right  to  it. 

Legal  Proceedings,  {z) — ^A  patentee  may  cite 
a  person  before  the  courts  of  law  who  infringes 
bis  exclusive  right,  in  order  to  obtain  the  confis- 
cation^  for  his  own  advantage,  of  the  objects  which 
have  been  made  but  not  sold,  and /or  the  price  of 
those  already  sold ;  and  also  for  damages  for  the 
wrong  done  to  him. 

When  voidf  and  how  cancelled,  (a) — The  patent 
is  void  i^  the  specification  is  not  given  as  above 
stated.  It  also  becomes  void  if  the  patentee  does 
not  use  his  invention  within  the  space  of  two 

(a)  Sec  ante,  Chap.  VIII.  (a)  See  ante,  Chap.  IX. 
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years  from  the  date  of  his  patent,  unless  there 
have  been  strong  reasons  for  that  delay ;  of  which 
reasons  the  government  is  the  judge,  A  patentee 
invalidates  his  grant  if  he  subsequent^  obtains  a 
patent  for  the  same  invention  in  a  foreign  country. 

If  it  should  appear  that  the  invention  is,  in  its 
nature  or  in  its  application,  dangerous  to  the  se- 
curity of  the  kingdom  or  its  inhabitants,  it  may 
be  ordered  to  be  cancelled. 

At  the  expiration  of  the  patent,  or  after  it  has 
been  declared  to  be  void,  the  Commissary  Gene- 
ral of  Instruction  makes  public  the  discoveries 
and  inventions  which  have  been  protected  aod 
concealed,  unless  it  be  deemed  advisable  not  to 
do  so,  for  political  or  commercial  reasons,  and 
then  he  reports  to  the  King,  who  decides  as  he 
thinks  fit 

THE   FRENCH   LAW. 

The  laws  respecting  patents  for  inventions 
granted  in  France,  were  passed  on  the  7th  Janu- 
ary, 1791 ;  the  26th  May,  1791 ;  the  8th  Octo- 
ber, 1798  ;  the  37th  September,  1800  ;  the  25th 
November,  1806;  the  25th  January,  1807;  and 
the  13th  August,  1810. 

The  Inventor,  (b) — ^The  National  Assembly 
stated  in  their  decree,  that  every  new  idea^  whereof 
the  manifestation  or  the  development*  may  be- 
come useful  to  society,  belongs  originally  to  Mm 
who  has  conceived  t#,  and  that  it  would  be  to 

(Jb)  See  ante,  Chap.  IL 
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attack  the  rights  of  man  in  their  easencei  Hot  to 
regard  a  discovery  in  industry  as  the  property  of 
the  author. 

Patents  are  granted  for  five,  ten  or  fifteen 
years,  according  to  the  choice  of  the  inventor,  for 
any  discovery  or  new  invention  in  all  kinds  of 
industry.  The  terms  of  five  years  and  ten  years 
may  be  extended  by  a  subsequent  patent,  but  the 
term  of  fifteen  years  can  only  be  prolonged  by  a 
decree  of  the  legislative  body. 

Whoever  brings  into  France  a /ordj^Jiscooery 
becomes  the  inventor  of  it,  and  may  have  a  patent 
ibr  one  of  the  terms  of  years  above  mentioned. 

The  Manufacture,  (c) — Every  discovery  or  in- 
Tention  in  all  kinds  of  industry,  and  the  means 
of  adding  to  any  fabrication  whatsoever  a  new 
degree  of  perfection,  is  regarded  as  an  invention. 
But  discoveries  already  pointed  out  and  described 
in  works  printed  and  published,  cannot  be  the 
subject  of  patents. 

A  petition  for  a  patent  will  not  be  received  if 
it  contain  more  than  one  principal  object,  with  the 
details  that  may  relate  to  it. 

If  an  inventor  wishes  to  make  any  change  in 
the  object  stated  in  his  first  petition,  he  is  per- 
mitted to  do  it ;  and  any  improvement  of  a  ma- 
nu&cture  may  be  the  subject  of  a  patent. 

The  Specificatwn.  (d) — ^The  patent  is  forfeited 
if  the  inventor  conceal  his  real  means  of  execur 

(e)  8ee  ante,  Chap.  III.  (d)  See  ante,  Chap.  IV. 
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tion  ;  or  if  he  uses  any  secret  means  which  were 
not  detailed  in  his  description  of  the  invention. 
That  description  must  be  an  exact  account  of  the 
principles  and  the  means  and  processes  which 
constitute  the  discovery,  and  must  be  accompa- 
nied with  such  plans,  sections,  drawings,  and 
models,  which  may  be  required  to  explain  it. 

When  the  Legislature  decrees  that  the  descrip- 
tion of  the  invention  shall  be  kept  a  secret,  three 
Commissioners  are  appointed  to  examine  the  cor- 
rectness of  the  description^  after  a  view  of  the 
means  and  processes,  without  the  author  ceasing 
on  that  account  to  be  responidble  for  the  correct- 
ness of  the  specification. 

The  Practice  of  obtaining  the  Patent,  (e) — ^An 
office  is  established  at  Paris,  under  the  name  of 
"  The  Directory  of  Patents  of  Inventions.''  The 
expenses  of  the  establishment  are  taken  solely 
frdm  the  tax  upon  patents  for  inventions ;  and 
the  surplus  of  the  amount  beyond  those  expenses 
is  distributed  in  rewards  for  national  industry. 

The  inventor  must  apply  to  the  Secretary  of 
the  Directory  in  his  department,  and  there  pre- 
sent a  petition  to  the  King,  declaring  in  writing, 
if  the  object  that  he  presents  is  of  a  new  inven- 
tion of  improvement,  or  only  of  importation.  He 
must  at  that  time  deposit  in  a  sealed  packet  an 
exact  description  of  the  means  which  constitute 
the  discovery,  together  (if  necessary)  with  plans, 

{e)  See  ante,  Chap.  V. 
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sections,  drawings,  and  models,  in  order  that  the 
said  packet  may  be  opened  at  the  time  when  the 
inventor  receives  his  title  of  his  property. 

The  petitioner  must  make  two  copies  of  the  list 
of  papers  in  the  sealed  packet.  He  is  entitled  to 
have  information  given  to  him  of  all  subjects  for 
which  patents  have  been  obtained,  in  order  that 
he  may  judge  whether  he  will  persist  in  his  de- 
mand or  not. 

On  the  back  of  the  cover  of  this  packet  is 
written  the  date  of  the  deposit  ^of  the  packet,  a 
receipt  for  the  amount  of  the  tax,  or  an  engage- 
ment to  pay  it ;  and  the  Directories  of  Depart- 
ments must  forward  the  packets  to  the  Directory 
of  Patents  of  Inventions  during  the  same  week  in 
which  they  have  been  presented. 

The  Directory  of  Patents,  after  registering  the 
packet,  open  the  seal,  and  deliver  out  a  patent 
containing  the  description  of  the  invention  under 
their  own  seal.  At  the  same  time  a  proclamation 
by  the  King,  relative  to  the  patent,  is  addressed 
to  all  the  tribunals  and  departments  in  the 
kingdom. 

A  prolongation  of  the  term  of  a  patent  may  be 
made  by  the  legislature. 

A  register  is  kept  at  the  directory  of  each  de- 
partment, and  also  at  the  Directory  of  Patents 
for  Inventions,  pf  the  patents  granted  and  the 
proclamations  issued,  and  the  prolongations  made 
of  the  terms  of  any  patents,  and  also  of  all  trans- 
fers of  the  right. 

Any  citizen  may  inspect  the  catalogue  of  new 
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inventions  at  the  office  of  the  Secretary  of  his 
department,  and  any  resident  citizen  is  at  liberty 
to  examine  the  specifications  of  the  patents 
actually  in  force  at  the  Directory  of  Patents, 
unless  the  legislature  has  decreed  that  the  dis- 
covery shall  be  kept  secret. 

Commissioners  examine  the  specification,  when 
it  is  ordered  to  be  concealed ;  and  if  they  are 
satisfied  with  it,  they  re-seal  the  packet. 

The  patentee  being  at  liberty  to  make  changes 
in  the  object  mentioned  in  his  first  petition,  he 
may  take  out  successive  patents  for  those  changes, 
or  put  them  all  into  one  patent. 

The  duties  collected  from  an  inventor  may  be 
paid  in  two  sums — one-half  on  presenting  bis 
petition,  and  the  remainder  within  six  months. 
If  the  latter  sum  is  not  paid  within  that  time,  the 
patent  becomes  void. 

The  following  scales  exhibit  the  duties  to  be 
paid  by  patentees. 

1 .  A  scale  of  the  taxes  to  be  paid  to  the  Direc- 
tory for  inventions. 


Tax  on  a  patent  for  five  yean  SOD 

Tax  on  a  patent  for  ten  yearn      .         •         .  800 

Tax  on  a  patent  for  fifteen  years          .         •  1500 

Fee  for  passing  the  patent            ...  50 

Certificate  of  improvement,  change  or  addition  24 

Tax  for  the  prolongation  of  a  patent    .         •  600 

Registry  of  a  patent  of  prolongation     .         •  12 
Registry  of  the  conveyance  of  a  patent,  wholly 

or  in  part 18 

For  the  search  and  communication  of  a  de- 
scription         12 
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2.  A  scale  of  the  taxes  to  be  paid  to  the  Secre- 
tary of  the  department. 


For  the  attestation  of  the  depoiit  of  a  deeerip- 
tion,  or  of  any  improvement,  change  or  ad- 
dition, and  of  the  pi^rs  rekting  thereto, 
all  costs  included  ....         12 

For  the  Registry  of  the  Conveyance  of  a  Pa« 
tent,  wholly  or  in  part,  all  costs  included    .        12 

For  the  communication  of  the  catalogue  of 
inventionB,  and  search  fees      ...  3 

The  possessor  of  a  patent  for  invention  must 
also  pay  the  tax  of  annual  patents  levied  upon  all 
professions  in  the  useful  arts  and  trades. 

The  Property  in  Patents,  (f) — The  inventor 
may  have  a  patent  for  5,  10,  or  15  years,  or  for 
such  longer  periods  as  the  legislature  may  grant ; 
and  the  exercise  of  the  right  commences  from  the 
date  of  the  certificate  of  the  petition. 

It  is  personal  property.  He  may  form  esta^ 
blishments  through  the  kingdom,  and  he  may 
authorise  other  persons  to  use  his  means  and  pro- 
cesses: and  he  may  form  any  association  he 
chooses  for  the  exercise  of  his  right,  under  an 
order  from  the  government  to  that  effect. 

He  may  transfer  it  either  wholly  or  in  part. 

Legal  Proceedings.  —  The  government,  in 
granting  a  patent,  does  not  guarantee  the  pri- 
ority, the  merit,  or  success  of  the  invention. 

A  patentee  may  proceed  against  an  infringer 
before  a  judge,  who  will  hear  the  parties  and  their 

(/)  See  ante,  Chap.  VII. 
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witnesses,  and  judgment  will  be  executed  pro- 
visionally, notwithstanding  any  appeal  from  it. 

In  a  contest  between  two  patentees  whose  pa- 
tents are  for  the  same  object,  if  the  similarity  is 
declared  complete,  the  patent  bearing  the  earliest 
date  shall  alone  be  valid,  but  if  there  is  a  dis- 
similarity in  some  parts,  the  patent  of  the  latest 
date  may  be  converted  (without  any  new  tax) 
into  a  patent  for  an  improvement  thereof. 

But  the  priority  of  invention,  in  case  of  a  dis- 
pute between  two  patentees  for  the  same  object, 
is  adjudged  for  him  who  first  deposited  his 
papers  as  above  stated. 

When  Patent  voidy  and  how  cancelled,  (g) — 
The  patent  becomes  void  if  the  inventor  be  con- 
victed of  having,  in  his  description,  concealed  his 
real  means  of  executum^  or  of  having  used  in  his 
manufacture  secret  means  which  were  not  detailed 
in  his  description  ;  and  the  patent  is  invalid  if  the 
inventor  be  convicted  of  having  obtained  a  patent 
for  discoveries  already  pmnted  out  and  described 
in  works  printed  and  published  ;  and  also  if  the 
inventor  shall  not  in  the  space  of  two  years^ 
reckoning  from  the  date  of  his  patent,  have  put 
his  discovery  in  practice,  or  shall  not  have  given 
sufficient  reasons  to  justifiy  his  inaction. 

And  also  if  the  inventor,  having  obtained  a 
patent  in  France,  shall  be  convicted  of  having 
taken  one  for  the  same  object  in  any  foreign 
country ;  and  as  every  person  acquiring  the  right 

{§)  See  ante,  Chap.  TX. 
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of  exercising  a  discovery  secured  by  a  patent  is 
subject  to  the  same  regulations  as  the  inventor, 
if  he  infringe  them,  the  patent  is  to  be  revoked, 
the  discovery  published,  and  the  use  thereof  to  be 
open  to  the  whole  kingdom. 

When  the  term  has  expired  or  the  patent  has 
become  void,  the  Minister  for  the  Interior  takes 
care  that  it  be  immediately  published. 
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ON  COPYRIGHT, 


CHAP.   I. 

HISTORICAL    INTRODUCTION — OF     COPYRIGHT    IN 

GENERAL. 

The  history  of  that  right,  by  which  authors  have 
an  exclusive  power  over  the  productions  of  their 
minds,  may  be  condensed  into  a  few  sentences. 

Copyright  or  literary  property  may  be  defined 
to  be — the  ownership  (by  an  author  or  his 
assignee)  of  the  original  manuscript  of  a  work  or 
THE  COPY,  being  the  incorporeal  right  to  the 
sole  printing,  publishing,  and  selling  of  some- 
thing intellectual,  communicated  by  writing  or 
lettera.  (a)    . 

(a)  See  4  Burr.  Rep.  2311,  2346,  2396,  and  2  Blackstone's 
Commentaries,  405. 

"  It  is  admitted  by  our  opponents  (says  Mr.  Serjeant 
Tallburd,  at  p.  xxii.  of  his  '  Present  state  of  the  copyright 
question')  that  an  author's  work  remains  his  own  property  so 
long  as  it  exists  only  in  manuscript,  and  is  retained  in  his 
own  possession.     We  have  not  much  to  be  grateful  for  in 
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It  would  be  idle  to  speculate  upon  the  pro- 
babilities whether  this  exclusive  right  existed 
among  the  Greeks  and  Romans ;  we  cannot  trace 
its  existence  by  any  satisfactory  authority. 

In  England  before  the  art  of  printing  was 
introduced,  it  seems  that  the  University  of  Oxford 
claimed  the  exclusive  right  of  transcribing  and 
multiplyiug  books  by  means  of  writing,  (b)  but  it 
nowhere  appears  that  the  authors  of  books  claimed 
that  privilege. 

After  the  introduction  of  the  art  of  printing 
into  England  by  Caxton^  in  the  year  1474,  the 

this  concession,  because,  as  the  uncontrollable  power  remains 
in  the  author,  the  public  had  no  means  of  enforcing  any  claims 
upon  the  fruits  of  his  industry.  Without  fear  of  the  most 
tyrannical  law,  or  the  most  absolute  monarch,  the  intdlectoal 
magician  may,  like  Prospero, 

Break  his  ttaff— 
And  deeper  than  did  ever  plummet  souDd 
May  drown  his  book. 

But  he  is  ready  to  admit  his  contemporaries  and  posterity 
to  a  participation  in  the  results  of  his  labours ;  and,  haying 
the  power,  and  with  it  the  right,  of  withholding  all,  he  seeks 
to  make  one  reservation  from  the  grant  of  Uiat  which  is  wholly 
his  own.  In  selling  eadi  copy  of  his  work,  he  claims  to 
stipulate  with  the  purchaser  that  he  shall  not  use  it  to  multiply 
copies  for  his  own  pecuniary  gain :  and,  the  power  qf  anmeximg 
this  condition  to  everff  delivery  of  the  hook  to  a  5iiyer,  cm- 
stitutee  Copyright." 

See  also  a  Treatise  on  the  Laws  of  Literary  Property,  by 
Robert  Maugham,  Secretary  to  the  Law  Institution,  &c. 
(published  since  the  first  edition  of  this  work)  page  1. 

(6)  Bishop  Fell's  Memoirs.  Outch's  CoU.  Curiosa,  Vol.  i. 
p.  271. 
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question,  of  the  perpetual  right  of  multiplying 
copies  of  works  by  printing,  became  one  of 
importance ;  and  yet  it  does  not  appear  to  have 
been  claimed  in  his  time. 

The  first  instance  of  a  claim  of  exclusive  right 
to  print  a  book,  occurs  in  the  year  1518,  (o)  when 
it  was  made  by  a  printer  as  a  privilege  granted 
by  the  crown. 

It  is  quite  clear  from  all  the  ancient  records, 
that  if  there  were  any  copyright  at  common  law 
before  the  existence  of  the  Stationers'  Company, 
it  was  at  first  protected  only  by  royal  grants, 
sometimes  for  a  few  years,  and  sometimes  for 
particular  classes  of  books,  and  in  all  instances, 
the  claim  was  set  up  by  the  printer,  not  by  the 
author,  who  no  doubt,  had  paid  the  author  for 
his  labour. 

On  the  4th  of  May  1556,  letters  patent  were 
granted  to  the  Stationers  to  form  themselves  into 
a  corporate  body  with  power  to  make  bye-laws : 
so  that,  no  one  but  a  member  of  their  company 
should  be  allowed  to  practise  or  exercise  the  art 
or  mystery  of  printing  within  the  dominions  of 
England. 

By  a  bye-law,  every  person  who  had  printed  a 
book  was  required  to  enter  it  first  in  their  register, 
and  obtain  a  license  from  them,  and  those  laws 
were  supported  by  the  Star-chamber ;  for  it  was 
the  policy  of  the  then  governments  to  keep  a 

(c)  By  Ricliard  Pynson,  who  succeeded  William  Faques» 
ttie  first  "regius  impressor."  Herbert.  Typ.  Ant.  Vol.  i. 
p.  264. 

X  2 
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strict  watch  and  great  control  over  the  publishers 
of  books,  which  was  best  effected  by  making  the 
whole  of  them,  as  a  corporate  body,  answerable 
for  the  acts  of  each  printer  or  stationer. 

After  some  deference  had  been  paid  to  the  right 
q!  the  author,  we  find  that  the  Crown  interposed 
instead  of  the  Company  of  Stationers,  and  the 
Stat,  of  13  &  14  Car.  2,  c.  33^  commonly  called 
**  the  lAcensing  Act "  was  passed.  At  first  it  was 
for  a  limited  time,  afterwards  renewed,  and  ulti* 
mately  expired  in  1694. 

At  length  the  legislature  interfered  by  the 
6  Ann.  c.  19,  and  released  authors,  whatever 
their  original  right  might  be,  from  the  thraldom 
of  the  Stationers'  Company,  the  uncertainty  of  the 
decisions  of  the  courts,  and  the  usurpation  of  the 
Crown. 
Copyright  at         It  would  be  foreign  to  the  plan  of  this  work,  to 

common  law.  ,  or  .1. 

enter  into  a  discussion  to  shew  whether  copyright 
existed  at  common  law ;  upon  that  topic  the  most 
learned  men  have  held  different  opinions. 

It  may  suffice  to  say,  that  it  was  formerly  sup- 
posed that  the  author  of  a  book  had  at  common 
law,  an  unrestricted  right  to  dispose,  even  after 
publication,  of  this  work  (the  production  of  his 
mind)  in  any  manner  he  pleased ;  and  that  the 
statute  8  Ann.  c.  19,  was  passed  merely  to 
protect  that  right,  by  subjecting  those,  who 
encroached  upon  such  literary  property,  to  severe 
penalties. 

This  doctrine  was  questioned  ;  and  underwent 
a  learned  discussion  in  the  Court  of  Common 
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Pleas,  in  the  case  of  TcTUon  v.  Collins:  (d)  but 
the  point  was  not  determined.  It  was  afterwards 
agitated  in  the  Court  of  King's  Bench,  (c)  where 
three  judges,  among  whom  was  I^rd  Mansfield, 
delivered  very  elaborate  opinions  to  prove  the 
existence  of  the  right.  But  Mr.  Justice  Yates, 
in  a  most  profound  and  eloquent  opinion,  declared 
that  an  author  had  not  such  a  common  law  right. 
The  same  question  arose  for  consideration  in  the 

(<0  1  Bla.  Rep.  301,  321. 

(e)  Miliar  y.  Tayior,  4  Burr.  2S03 ;  ana  see  1  Bla.  Rep. 
675*  Thia  was  an  action  of  treapass  in  the  case.  The  plain- 
tSff  stated  in  his  declaration  that  he  was  the  true  and  only  pro- 
prietor of  the  copy  of  a  hook  of  poems  intituled  the  ''  Seasons^** 
by  James  Thomson  ;  and  whilst  he  was  sole  proprietor  of  the 
said  copy,  caused  2000  books  of  it  to  be  printed  for  sale  at 
his  own  expense,  and  had  a  great  number  of  the  said  2000 
books  remaining  in  hia  hands  for  sale.  That  the  defendant 
Tajfhr  published  and  exposed  for  sale,  several  other  books  of 
the  like  copy,  and  bearing  the  same  title ;  which  latter  books 
had  been  injuriously  printed  by  some  person  or  persons  without 
the  license  or  consent  of  the  plaintiff  Miliar ;  the  defendant 
knowing  that  they  had  been  so  injuriously  printed  by  some 
perHm  or  persons,  without  such  lic^ise  or  consent ;  by  means 
whereof  the  plaintiff  was  deprived  of  the  profit  and  benefit 
of  the  said  copy  and  book,  and  of  the  books,  printed  at  his 
expense  as  aforesaid,  and  then  remaining  in  his  hands  unsold. 
Not  guilty  was  pleaded,  and  the  jury  found  a  special  verdict. 

The  question  was  *'  whether  after  a  voluntary  and  general 
publication  of  an  author's  work  by  himself,  or  by  his  authority, 
such  author  had  a  sole  and  perpetual  property  in  that  work, 
so  as  to  give  him  a  right  to  confine  every  subsequent  publi- 
cation to  himself  and  his  assigns  for  ever.  Lord  Mansfield, 
C.  J.,  Willes,  J.,  Aston,  J.,  were  of  opinion  that  an  author 
had  such  right.     Yates,  J.  contra. 
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case  of  Beckett  v.  Donaldson,  (/)  when  it  was 
decided  without  disouasion  in  fttvocir  of  the  right, 

(/)  2  Bro.  P.  C.  145,  and  4  Burr.  2408.  In  this  case, 
which  came  before  the  House  of  Lords,  by  appeal  fiiom  the 
Court  of  Chancery,  the  judges  were  directed  to  delirer  &eir 
o|Mn]ons  on  the  following  points. 

1,  Whether,  at  common  law^  an  author  of  any  book  or 
literary  composition  had  the  sole  right  of  first  printing  and 
publishing  the  same  for  sale ;  and  might  bring  an  action  against 
any  person  who  printed,  published,  and  sold  the  same  without 
his  consent  7 

Upon  this  question,  the  judges  Nares,  Ashurst,  BladL- 
stone,  Willes,  Aston,  Perrot,  and  Adams ;  and  Smythe,  C.  B., 
and  De  Grey,  C.  J.,  of  the  Common  Pleas,  delivered  sepa- 
rately their  opinions  against  Baton  Eyre,  that,  at  commi» 
law,  an  author  of  any  book  or  literary  composition  had  the 
sole  right  of  first  pxinting  and  publishing  the  same  for  sale, 
and  might  bring  an  action  against  any  person  who  printed, 
published,  and  sold  the  same  without  his  consent. 

2,  If  the  author  had  such  right  originally,— ^d  tiie  law 
take  it  away  upon  his  printing  and  publishing  such  a  book  or 
literary  composition  ?  and  might  any  person  afterwards  reprint 
and  sell  for  his  own  benefit  such  book  or  literary  oomposidon 
against  the  will  of  the  author  ? 

Upon  this  question,  the  judges  Naies,  Ashurst,  Blade* 
stone,  Willes,  and  Aston,  and  Smythe,  C.  B.,  were  of  opinion 
against  Eyre,  Perrot,  Adams,  and  De  Grey,  C.  J.,  of  the 
Common  Pleas,  that  the  law  did  not  take  away  his  right  upon 
printing  and  publishing  such  book  or  literary  composition; 
that  no  person  might  afterwards  reprint  and  sell  for  his  own 
benefit  such  book  or  literary  comporition  against  the  will  of 
the  author. 

8.  If  such  an  action  would  have  lain  at  common  law— is  it 
taken  away  by  the  statute  of  8  Ann.  c.  19.  (See  this  act.) 
And  is  an  author  by  the  said  statute  precluded  from  every 
remedy,  except  on  the  foundation  of  the  said  statute,  and  the 
terms  hnd  conditions  prescribed  thereby  ? 
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ia  order  that  it  might  immediately  be  carried  by 
writ  of  Error  into  the  House  of  Lords :  where  it 
was  settled,  that  if  the  right  contended  for  did 
ever  exist,  it  had  been  abrogated  by  the  statute 
of  8  Anne  ;  and  that  all  remedies,  for  any  violation 
of  it,  cease  at  the  expiration  of  the  terms  therein 
mentioned. 

Supposing  then  that  no  right  existed  at  com- 
mon law,  by  the  exercise  of  which  an  author 

Upon  this  third  question  the  judges  Eyre,  Nares,  Perrot, 
Gould,  and  Adams,  and  De  Grey,  C.  J.,  C.  P.  delivered  their 
opinions  against  Ashurst,  Bkickstone,  Willes,  Aston,  and 
Smytbe,  C.  B.,  that  such  action  at  law  is  taken  away  hy  the 
statute  S  Anne ;  and  that  an  author  by  the  statute  is  precluded 
from  every  remedy,  except  on  the  foundation  of  the  said  statute, 
and  the  tenns  and  conditions  prescribed  thereby. 

Am  Whether  the  author  of  any  literary  composition,  and  his 
assigns,  had  the  sole  right  of  printing  and  publishing  the  same 
in  perpetuity  by  the  common  law  ? 

The  judges  Nares,  Ashurst,  Blackstone,  Willes,  Aston, 
and  Gould,  and  Smythe,  G.  B.,  delivered  their  opinions  (contra 
Eyre,  Peirot,  Adams,  and  De  Grey,  G.  J.)  that  the  author  of 
any  literary  composition,  and  his  assigns,  had  the  sole  right 
of  printing  and  publishing  (he  same  in  perpetuity,  by  the 
o(»mion  law. 

5*  Whether  this  right  is  any  way  impeached,  restrained, 
or  taken  away,  by  the  stat.  of  8  Anne  ? 

The  judges  Eyre,  Nares,  Perrot,  Gould,  and  Adams,  and 
De  Grey,  G.  J.,  G.  P.,  delivered  their  opinions  upon  this  fifth 
question  against  Ashurst,  Blackstone,  Willes,  and  Aston«  and 
Smythe,  G.  B«,  that  this  right  is  impeached,  restrained,  and 
taken  away,  by  the  stat.  8  Anne. 

The  Lord  Chancellor  (Lord  Apsley)  seconded  Lord  Gam- 
den's  motion  to  reverse ;  and  the  decree  of  the  Gourt  T>f 
Chancery  was  reversed  accordingly. 
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might  prevent  otherB  from  multiplyiiig  the  copies 
of  his  work,  after  he  had  published  it:  it  follovs 
therefore  that  when  a  person  prints  a  literary 
composition — when  be  publishes  a  book — ^he  has 
now  no  other  property  in  it  than  that  whieb  is 
recognized  or  vested  in  him  by  legislative  enacts 
ments. 

The  rights  conferred  by  the  statute  of  copy- 
right, 8  Ann.  c.  19,  have,  at  different  times,  been 
altered  and  enlarged,  by  the  41  Geo.  III.  c.  107, 
and  by  the  54  Geo.  III.  c.  156. 

There  is  other  property  of  a  literary  kind, 
differing  in  some  degree  from  that  claimed  under 
the  copyright  acts,  given  by  several  statutes ;  as 
in  prints  and  engravings,  models  and  statutes. 

Hence  all  literary  property  or  copyright  is 

either  founded  by  construction  on  the  statute  of 

8  Anne,  or  given  by  the  positive  provisions  of 

other  acts  of  parliament. 

1.  Statute  Uw.      The  excellent  statute  of  8  Anne(g)  gave  to 

8  Ann.  c.  19.  ^  /»iii 

the  author  or  propnetor  of  a  book,  then  (10th 
April  1710)  already  printed,  the  sole  right  of 
printing  it  for  twenty  years.  And  to  the  author 
and  his  assignee,  of  a  work,  then  already  corn- 
posed  but  not  published,  or  of  one  that  should 
thereafter  be  composed  and  published,  the  sole 
liberty  to  print  and  reprint  it,  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of 
first  publishing  it,  and  no  longer. 

It  was  further  provided,  that  if  the  author 

(g)  8  Anne,  c.  19,  s.  I, 
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•iuNild  be  living  at  the  expiration  of  that  term, 
then  the  sole  right  of  disposing  of  the  copies  of 
the  work  should  continue  in  him  for  another  term 
oi  fourteen  years.  (A) 

Next  in  chronoloeical  order  comes  the  act  of  is  g«o.  3, 

1.  ^-x       .    .  •       #.     ^       XT    .  .   .        C.66. 

parliament  (t)  givmg  to  each  of  the  Universities 
a  perpetual  right  over  the  literary  property  that 
had  been  or  might  thereafter  be,  bequeathed  to 
them.  This  statute  will  be  more  particularly 
noticed  under  the  head  of  Universities.  (J  ) 

Immediately  after  the  union  with  Ireland,  an  41  Geo.  3, 
act  of  parliament  {k)  was  passed  to  make  the  law 
of  copyright  in  every  respect  the  same  all  over 
the  United  Kingdom. 

In  it  were  introduced  provisions,  extending  the 
benefits  arising  from  literary  property  to  authors 
in  Ireland,  which  are  similar  to  those  contained 
in  the  statutes  of  8  Anne,  and  15  Geo.  III. 

By  this  statute  eleven  copies  of  every  book  was 
to  be  delivered  to  eleven  public  libraries.  (/) 

The  most  important  act  of  parliament  on  copy*  54  oeo.  3, 
right  was  passed  on  the  29th  July,  18 14 ;  in  which  ^'  ^^ 
all  the  provisions  of  the  former  statutes  were 
consolidated,  and  at  the  same  time  considerable 
alterations  were  made  in  the  law. 

By  that  act,  the  time  limited  for  enjoying  the  The  time  of 
firuits  of  the  copyright  of  a  work,  then  not  pub-  ^^^^^^^ 
lished,  was  extended  from  fourteen  to  twenty-iight 

(h)  8  Anne,  c.  19,  s.  11. 

(f)  15  Geo.  3,  c.  56|  and  see  post,  Chap.  VII. 

(J)  See  6  &  7  Wm.  4,  c.  110. 

{k)  41  Geo.  3,  c.  107.  (/)  See  post,  451. 
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yean ;  (m)  with  a  further  provision ,  that  if  the 
author  should  be  living  at  the  end  of  that  period, 
then  that  he  should  receive  the  pT(Ata  accruing 
from  it  for  the  residue  of  his  life,  (n) 

For  the  benefit  of  the  families  of  those  authors 
who  were  alive  at  the  time  the  act  passed,  but 
who  might  die  before  the  first  fourteen  years 
from  the  day  of  publishing  their  works^  had 
expired,  a  further  term  of  fourteen  years  was 

(m)  54  Geo.  3»  c.  156,  8.  4. 

(»)  An  author,  who  aells  his  work  in  general  terms,  without 
making  any  limitations,  has  no  resulting  right  against  his  own 
assignee  after  the  first  term,  formerly  of  fourteen,  but  now 
of  twenty-eight  years,  is  expired.  Thus  a  book  of  roads, 
printed  in  letter  press,  was,  at  the  expiration  of  the  first 
fourteen  years,  sold  again  by  its  author  to  a  person  who  pab- 
lished  the  high  roads  upon  copper  plaUs,  and  the  grmb  roads 
in  letter  press.  An  injunction  was  granted  to  restnin  the 
second  publication  of  the  letter  press,  but  it  did  not  extend 
to  the  delineations  on  copper  plates,  which  were  considered 
as  forming  a  new  work.  Caman  v.  Bowles,  Trin.  T.  26  Geo.  3. 
2  Bro.  C.  C.  80,  and  1  Cox.  283.     Rennett  ▼.  Thompson^  id. 

It  was  ruled  in  the  case  of  Brooke  ▼•  Clarke,  1  Bam.  & 
Aid.  396,  that  if  a  work  has  been  published  more  than  twenty- 
eight  years  before  the  time  of  passing  the  stat.  54  Geo.  3»  c  156* 
the  author  is  not  entitled  to  the  copyright  in  it  for  the  re- 
mainder of  his  lifetime ;  for  that  act  was  made  to  extend  the 
rights  then  existing,  and  not  to  re-create  any  expired  rig^t. 
It  was  in  that  case  admitted,  that  if  any  persons  had  pnbliahed 
the  work  after  the  expiration  of  the  twenty-eight  yearsp  and 
before  the  act  of  54  Geo.  3,  had  passed,  the  author  could  not 
have  interfered  with  them ;  and  certainly,  whether  die  pabHc 
had  or  had  not  actually  exercised  that  right,  no  diffisrenee 
could  exist  without  some  express  words  in  the  statute  for 
that  purpose. 
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given  to  their  personal  representaiiveSf  without 
prejudice  to  the  assignees  of  all  or  any  part  of  the 
former  term,  (p) 

The  places  of  protection  for  copyright^  named  Piacoof 
in  that  statute,  are  the  United  Kingdoms  of  Great 
Britain  and  Ireland,  the  Isles  of  Man,  Jersey,  and 
Gnansey,  and  every  other  part  of  the  British 
dominions,  (p) 

By  the  3  Wm.  IV*  c.  15,  the  property  in  JDra-  3Wiii.4,c.i5. 
matic  Works  is  secured,  and  rendered  profitable 
to  the  authors,  (q) 

By  the  5  &  6  Wm.  IV.  c.  65,  (r)  public  lectures  6  &  6  Wm.  4, 
are  protected,  and  the  authors  of  them  can  main- 
tain without  difficulty  tbeir  copyright  in  them. 

The  other  statutes,  which  are  akin  to  the  copy- 
right acts,  secure  to  artists  a  right  over  their 
productions,  the  results  of  their  knowledge,  skill 
and  labour. 

A  copyright  in  engravings  is  made  by  8  Geo.  II.  Eograviogs. 
c.  13,  7  Geo.  III.  c.  38,  and  17  Geo.  III.  c.  67,  (s) 
extended  to  Ireland  by  6  &  7  Wm.  IV.  c.  59. 

By  the  27  Geo.  III.  c.  38,  and  34  Geo.  III.  PatterDson 
c.  23,  (extended  to  Ireland  by  2  Vict.  c.  13,  so 
as  to  include  wool,  silk  and  hair)  patterns  for 
printing  linens,  cottons,  calicoes  or  muslins,  are 
protected  for  three  months,  (t) 

By  the  2  Vict.  c.  17,  original  designs  for,  or  Pauemson 

1  11.  -1  woollen 

patterns,  to  be  worked  into  or  printed  on  any  articles. 

(o)  54  Geo.  3,  c.  156,  s.  8,  and  see  post,  Assignee,Chap.VII. 
(p)  Id.  B.  4. 

(g)  See  post,  p.  S90.  (r)  See  post,  p.  327. 

(s)  See  post,  p.  897.  (0  See  post,  p.  410. 
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article  of  manufacture,  except  those  within  by 
2  Vict.  c.  13,  are  protected  for  twehe  months ^ 
8uch  as  carpets  &c.  {u) 

ModtUing.  By  the  same  act,  2  Vict  c.  17,  inventors  of 

designs,  made  for  the  modelling,  or  the  casting,  or 
the  embosdment,  or  the  chasing,  or  the  engraving', 
or  for  any  other  kind  of  impression  or  ornament 
on  any  article  of  manufacture,  being  formed  of 
any  metal  or  mixed  metals,  have  the  sole  right  to 
use  the  same  during  the  term  of  three  years,  (v) 

scuipturw.  The    works    of   sculptors    are   protected    by 

38  Geo.  III.  c.  71,  and  64  Geo.  HI.  c.  5«. 

Such  are  the  acts  of  the  legislature  by  which 
the  fruits  of  the  labours  of  Scholars  and  Artists 
are  secured  to  them  and  their  representatives. 

Several  attempts  have  been  made  in  parliament 
to  extend  the  time  of  the  copyright,  particularly 
by  Mr.  Serjeant  Talfourd.  (w) 

(tt)  See  post,  p.  413.  (y)  See  pott^  p.  414. 

(w)  See  post,  p.  419.  See  ''  Three  Speeehee  delivered  in 
^e  House  of  Commons  in  favour  of  a  measure  for  an  exteanon 
of  Copyright,  by  T.  N.  Talfourd,  seijeant-at-law.  Moxon. 
1840," — ^most  eloquent  and  very  argumentative.  In  the  aeoond 
speech,  at  page  56,  there  is  a  comparison  between  the  pro* 
tection  afforded  to  inventors  and  the  authors  of  literary  works. 
It  is  quoted  as  appropriate  to  the  subjects  forming  the  two 
parts  of  this  Treatise.  "  One  of  the  aignments  nsed,  whether 
on  behalf  of  the  trade  or  the  public  I  scarcely  know,  agsinat 
the  extension  of  the  term,  is  derived  from  a  supposed  analogy 
between  the  works  of  an  author  and  the  discoveries  of  m 
inventor,  whence  it  is  inferred  that  the  term  which  soffiees 
for  the  protection  of  the  one  is  long  enough  for  the  leoompense 
of  the  other.  It  remains  to  be  proved  that  the  protection 
granted  to  patentees  is  sufficient ;  but  supposing  it  to  be  so. 
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By  his  bill  he  wishes  to  enact,  that  the  copy* 
right  in  any  book   thereafter   to  be  published 

altlioiigh  there  are  points  of  similarity  between  the  cases,  there 
are  grounds  of  essential  and  obvious  distinction.     In  cases  of 
patent,  the  merits  of  the  invention  are  palpable ;  the  demand 
is  Qaoally  immediate ;  and  the  recompense  of  the  inventor, 
in  proportion  to  the  utility  of  his  woric,  speedy  and  certain. 
In  caaes  of  patent^  the  subject  is  generally  one  to  which  many 
minds  are  at  once  applied ;  the  invention  is  often  no  more  than 
a  step  in  a  series  of  processes,  die  iirst  of  which  being  given, 
die  consequence  will  almost  oertunly  present  itself  sooner  or' 
later  to  some  of  those  minds ;  and  if  it  were  not  hit  on  this 
year  by  one,  would  probably  be  discovered  the  next  by  another; 
bat  who  will  suggest  that  if  Shakspeare  had  not  written  Lear, 
or  Richardson  Clarissa,  other  poets  or  novelists  would  have 
invented  them  ?     In  practical  science  every  discovery  is  a  step 
to  something  more  perfect ;  and  to  g^ve  to  the  inventor  of  each 
a  pzotiBcted  monopoly  would  be  to  shut  out  improvement  by 
oUiers.     Bat  who  can  improve  the  masterpieces  of  genius  ? 
They  stand  perfect ;  apart  from  all  things  else ;  self-sustained ; 
the  models  for  imitation ;  the  sources  whence  rules  of  art  take 
their  origin.     Sdll  they  are  ours  in  a  sense  in  which   no 
mechanical  invention  can  be ;~— ours  not  only  to  ponder  over 
and  to  converse  with,-— ours  not  only  as  furnishing  our  minds 
with  thoughts,  and  peopling  our  weary  seasons  with  ever- 
deli^tliBl  aequaintances;  but  ours  as  suggesting  principles  of 
composition  which  we  may  freely  strive  to  apply,— opening 
new  regions  of  speeolation  which  we  may  delightfully  explore,-— 
and  defining  the  magic  circle,  within  which  if  we  are  bold  and 
happy  enough  to  tread,  we  may  discern  some  traces  of  the 
visions  they  have  invoked^  to  embody  for  our  own  profit  and 
honour;  for  the  benefit  of  the  printers  and  publishers  who 
may  send  forth  the  products  of  these  secondary  inspirations  to 
the  world  ;  and  of  all  who  may  become  refined  or  exalted  by 
leading  them." 

^  When  I  am  asked»  why  should  the  inventor  of  the  steam- 
engine  have  an  exclusive  right  to  multiply  its  form  for  only 
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iu  the  lifetime  of  the  author,  should  belong  to  the 
author  and  his  assigns  for  the  author's  life,  and 
for  sixty  years  to  commence  at  his  death  ;  and  if 
published  after  the  author's  death,  then  to  belong 
to  the  proprietor  of  the  manuscript  for  sixty  years 
from  the  first  publication  thereof. 

In  cases  of  subsisting  copyright,  he  wishes  to 
enact,  that  the  extended  term  should  also  be 
given,  except  when  it  should  belong  to  an  as- 
signee, for  other  consideration  than  natural  love 
and  affection ;  in  which  case  it  should  cease  at  the 
expiration  of  the  present  term,  unless  its  extension 
should  be  agreed  to,  by  the  proprietor  and  the 
author. 
International  By  the  1  &  2  Vict.  c.  69,  au  International  copy- 
right is  attempted  to  be  established.  Her  Majesty, 
by  order  in  council,  may  direct  that  authors  of 
books  first  published  in  foreign  countries,  and 
their  assigns,  shall  have  a  copyright  in  such 
books  within  her  dominions,  {x) 

fourteen  yean,  while  a  longer  time  is  claimed  for  the  author  of 
a  book  ?  I  may  retort,  why  should  he  have  for  fourteen  years 
what  the  discoverer  of  a  principle  in  politics  or  morak,  or  of  a 
chain  of  proof  in  divinity,  or  a  canon  of  ciiticisni,  has  act  the 
protection  of  as  many  hours,  except  for  the  mere  mode  of  ex- 
position which  he  has  adopted  ?  Where,  then,  the  analogy 
between  literature  and  mechanical  science  really  exists,  that  is, 
wherever  the  essence  of  the  literary  work  is,  like  mechanism, 
capable  of  being  used  and  improved  on  by  others,  the  legal 
protection  will  be  found  far  more  liberally  applied  to  the 
latter — ^necessarily  and  justly  so  applied — ^but  affording  no 
reason  why  we  should  take  from  the  author  that  which  is  not 
only  his  own,  but  can  never,  from  its  nature,  be  anotherV 
(«)  See  D'Ahnaine  v.  Boaey^  1  Y.  &  C.  28S. 
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In  Amerioaj  (tf)  the  copyright  is  secured  by  Copyright  to 
an  act  of  Congress  passed  3rd  February,  1831,  coTmries. 
to  an  author,  being  a  citizen  of  the  United  States,    "^"^'* 
or  resident  therein,  for  the  term  of  twenty-eight 
years;   and  if  either  he,  his  wife  or  children, 
survive  that  period,  then  for  a  further  term  of 
fourteen  years. 

The  law  now  in  force  in  France  (z)  is  a  rnnce. 
government  decree  under  the  empire,  dated  6th 
February,  1810,  by  which  the  property  in  a  work 
is  secored  to  an  author  for  his  life,  to  his  widow 
for  her  life,  and,  after  their  death,  to  their  chil- 
dren for  twenty  years. 

The  law,  it  seems,  is  the  same  in  the  Two  The  Two 
Sicilies  as  in  France,  (a)  *^*  *"' 

In  SoUand  and  Belgium,  (b)  by  a  law  passed  Holland  and 
in  1817,  when  the  two  countries  were  united,      ^^"'' 
and  now  in  force  in  each  country  since  the  sepa- 
ratkni,  the  duration  of  a  copyright  is  to  the  author 
for  his  life,  and  to  his  heirs  and  representatives 
for  twenty  years  after  his  death. 

In  1837,  the  Germanic  Diet  resolved  art.  2,  (c)  Germany. 
that  literary  rights  shall  pass  to  the  heirs  or 
representatives  of  the  authors  or  artists,  or  those 

(jf)  See  *'  An  Historical  Sketch  of  the  Law  of  Copyright, 
hy  John  J.  Lowndes^  Bsq.,"  which  is  a  learned  and  elaborate 
and  well  written  treatise,  to  prove  that  copyright  is  a  right 
that  onght  to  be  perpetual.  From  the  Appendix  to  that  work 
the  above  observations  on  copyright  in  foreign  countries  are 
extracted.    Published  in  1840. 

(a)  Lowndes  on  Copyright,  p.  117. 

(fl)  Id.  p.  131.  (6)  Id.  p.  120. 

(c)  Id.  p.  122. 
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to  whom  they  have  been  transferred  ;  and  when 
he  who  brought  out  the  work,  or  he  who  is  the 
editor,  is  named,  this  right  shall  be  recognised 
and  protected  in  all  the  states  of  the  confederation 
for  a  period  of  ten  years  at  the  least. 

Auitria.  By    an    Austrian    imperial    ordonnance,  (d) 

art.  1 169,  the  rights  of  authors  respecting  the 
reprinting  of  their  works  shall  not  descend  to 
their  heirs. 

Prussia.  By  an  ordonnance  dated  11th  July,  1837,  the 

law  of  copyright  throughout  Prussia  (e)  is,  that 
an  author  shall  enjoy  the  sole  right  of  printing 
his  work  for  his  life  ;  and  then  to  his  heirs  for  a 
period  of  thirty  years,  to  be  reckoned  from  his 
death. 

Bavarii.  In  Booaria^  {/)  literary  property  descends  to 

the  heir  or  representative  of  the  author. 

Rusna.  By  the  law  of  Russia  (g)  passed  in  1830,  the 

author  or  translator  of  a  work  shall  have  the  sole 
right  of  printing  and  disposing  of  it  during  his 
lifetime;  and  his  heirs  and  assigns  shall  enjoy 
the  same  for  the  term  of  twenty-five  years  afier 
his  decease :  and  for  a  furtlier  term  of  ten  years 
if  they  shall  publish  an  edition  within  five  years 
before  the  expiration  of  the  first  term. 

Denmark,  In  Denmark,  Norway,  Sweden,  and  Spam, 

swMien/         the  copyright  of  publications  is  perpetual.  (A) 

Spain. 

(d)  Lowndes  on  Copyright,  p.  123. 

ie)  Id.  p.  124.  (/)  Id.  p.  136. 

ig)  Id.  p,  129.  (h)  Id.  p.  130, 1. 
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CHAP.  ri. 

OF  THB    DIFFERENT   KINDS   OF   LITERARY   PRO- 
PERTY.— OF   ORIGINAL   COMPOSITIONS. 

In  the  endeavour  to  treat  with  perspicuity  of 
tiie  different  kinds  of  literary  property,  I  have 
arranged  them  in  such  order,  that  those  which 
are  similar  in  their  nature,  or  depend  upon  the 
same  principles,  may  be  found  together  in  sepa- 
rate divisions  of  the  work.  Thus  in  one  chapter 
is  given  the  law  respecting  Original  Compositions^ 
whether  printed  in  a  book,  or  preserved  in  ma- 
nuscript, whether  composed  by  a  native,  or  writ- 
ten by  a  foreigner ;  and  in  another,  that  relating 
to  Particular  treatises  on  general  subjects,  whether 
compilations,  books  of  calculations,  abridgments, 
translations,  or  notes  and  additions.  The  laws 
on  Periodical  publications^  as  reviews,  magazines, 
newspapers,  or  pamphlets  ;  and  those  regulating 
Theatrical  Exhibitions,  as  music  or  plays,  will  be 
found  in  other  chapters,  distinctly  apart  by  them- 
selves. 

A  concise  statement  of  the  several  acts  of  par- 
liament which  give  a  property  (of  a  literary  na- 
ture) in  works  arising  from  the  exertions  of 
genius  in  the  fine  arts,  as  in  engravings  or 

Y 
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prints,  and  patterns ;  in  models  and  sculptures 
will  follow,  with  the  cases  that  have  been  de- 
cided on  them. 

This  chapter  is  set  apart  for  compositionsj  which, 
in  the  common  and  strict  sense  of  the  word,  are 
called  Original;  and,  therefore,  it  will  be  occu- 
pied by  an  investigation  of  the  laws  relating  to 
books  on  common  topics,  as  contra-distinguished 
from  those  works,  which,  according  to  their  pe- 
culiar contents,  are  subjected  to  different  laws, 
thus — 

1 .   0/a  book  generally. 
II.   Of  works  in  7nanuscript. 
III.   Of  foreign  publications. 

1.    A    BOOK    GENERALLY. 

De6nitioDofa  Although  it  was  for  a  long  time  doubted,  yet 
it  is  now  clearly  settled,  that  a  literary  produc- 
tion, to  be  entitled  to  the  protection  of  the  statutes 
on  copyright,  and  to  come  within  the  words 
mentioned  in  the  recital  of  the  statute  of  8  Anne, 
"  Books  and  other  vrritings"  need  not  be  a  book 
in  the  common  and  ordinary  acceptation  of  that 
word ; — a  volume  made  up  of  several  sheets 
bound  together.  It  may  be  printed  only  on  one 
sheetf  as  the  words  of  a  song,  (a)  or  the  music 
accompanying  it. 

(a)  Hime  (or  Hine)  v.  Dale,  Sittings  after  M.  T.  1803, 
2  Camp.  27,  n. ;  and  in  11  East,  244,  n.  S.  C.  (See  Amb.  Rep. 
404.)  This  was  an  action  for  pirating  the  words  of  a  song 
called  "  Abraham  Newland,"  published  on  a  single  sheet  of 
paper.     Erskine,  contending  that  this  was  a  book,  said,  if  a 


book. 


Original  Compositions.  323 

Every  distinct  and  independent  part  of  a  work, 
is  also  a  book  within  the  meaning  of  the  statute, 

different  construction  were  to  be  put  upon  the  act,  many  pro** 
dncdons  of  the  g^reatest  genius,  both  in   prose  and  Terse, 
would  be  excluded  from  its  benefits.     But,  might  the  papers 
of  the  Spectator,  or  Gzay's  Elegy  in  a  country  church-yard, 
have  been  pirated  as  soon  as  they  were  published,  because 
they  were  first  given  to  the  world  on  single  sheets  ?     The 
voluminous  extent  of  a  production  cannot,  in  an  enlightened 
country,  be  the  sole  title  to  the  guardianship  the  author  re-> 
ceives  firom  the  law.      Every  man  knows  that  the  mathe- 
matical and  astronomical  calculations,  which  will  inclose  the 
student  during  a  long  life  in  his  cabinet,  are  frequently  reduced 
to  the  compass  of  a  few  lines.     And  is  all  this  profundity  of 
mental  abstraction  in  which  the  security  and  happiness  of  the 
species  in  every  part  of  the  globe  depend,  to  be  excluded  firom 
the  protection  of  British  jurisprudence  7     But  there  is  nothing 
in  the  word  bookf  to  require  that  it  shall  consist  of  several 
sheets  bound  in  leather,  or  stitched  in  a  marble  cover.     Book 
is  evidently  the  Saxon  hoc ;  and  the  latter  term  is  from  the 
heeeh-iree,  the  rind  of  which  supplied  the  place  of  paper  to 
our  German  ancestors.     The  Latin  word  liber  is  of  similar 
etymology ;  meaning  originally  only  the  bark  of  a  tree.    Book 
may,  therefore,  be  applied  to  any  writing :  and  it  has  often 
been  so  used  in  the  English  language.     Sometimes  the  most 
humble  and  fiuniliar  illustration  is  the  most  fortunate.     The 
hom'bookt  so  formidable  to  infant  years,  consists  of  one  small 
page,  protected  by  an  animal  preparation  ;  and  in  this  state  it 
has  universally  received  the  appellation  of  a  book.   So,  in  legal 
proceedings,  the  copy  of  the  pleadings  after  issue  joined, 
whether  it  be  long  or  short,  is  called  the  paper  book,  or  the 
demurrer  book.      In  the   Court  of  Exchequer  a  roll  was 
anciently  donominated  a  book,  and  so  continues  in  some  in* 
stances  to  this  day.     An  oath  as  old  as  the  time  of  Edward  I. 
runs  in  this  form,  **  And  you  shall  deliver  into  the  Court  of 
Exchequer  a  book  fairly  written,"  &c. :  but  the  book  delivered 

Y    2 
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as  one  tale  or  piece  of  music  printed  and  bound 
up  with  other  tales  or  pieces  of  music,  (b) 
3.  withoat  Itwill  beshewnhereafterthatcertainnamesmust, 
for  the  protection  of  the  public,  be  printed  on  every 
book  :  (c)  but  it  is  not  necessary  that  the  author's 
name  should  appear  to  secure  any  right  given  by 
the  statutes  passed  for  the  protection  of  literary 
property,  (d)  If  the  author's  name  were  omitted 
in  the  title  page,  says  Yates^  J.,  he  might  equally 
insist  on  his  claim ;  for  if  the  property  be  abso- 
lutely his  own,  he  has  no  occasion  to  add  his 
name  to  it.  (e)  But  in  the  case  of  Hogg  v.  Kirhy^ 
in  which  it  was  endeavoured  to  be  shewn  that  a 
new  magazine  was  a  fraudulent  continuation  of  a 
similar  work,  the  Lord  Chancellor  expressed  a 
doubt  whether  he  ought  to  interfere,  because  the 
latter  book  bore  ?l  fictitious  name,  (f) 

By  several  acts  of  parliament  it  is  enacted  that 
the  name  of  the  publisher,  and  the  time  of  pub- 
lication must  be  marked  on  pieces  of  music,  (g) 
engravings,  &c.  (h) 

The  property  in  a  book  generally  will  be  in- 
vestigated under  the  title — *'  Author  and  his 
Assignee."  (t) 

into  Court  in  fulfilment  of  this  oath  has  always  been  a  roll  of 
parchment. 

(b)  Id.  and  White  v.  Oerock,  2  Bam.  &  Aid.  298.  1  Chit. 
Rep.  24,  S.  C.  and  see  4  Bing.  540. 

(c)  Post,  Chap.  VII. 

(d)  Beckford  v.  Hood,  7  T.  R.  620. 
(«)  4  Burr.  2366.  (/)  8  Vci.  226. 
(g)  Post,  Chap.  V.                           (A)  Post,  Chap.  VI. 
(i)  Post,  Chap,  VII. 
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II.  Works  in  manuscript. 

As  a  literary  work  or  treatise  must  necessarily 
exist  in  manuscript  before  it  is  printedi  it  ap- 
pears at  first  sight  more  logical,  that  manuscripts 
should  have  been  treated  of  before  the  law,  as  it 
regards  books  in  general,  had  been  inquired 
into.  But  upon  inspection  it  will  be  seen,  that 
the  protection  given  to  manuscripts  is  founded 
on  principles,  which  are  corollaries  from  the  rules 
respecting  the  copyright  in  a  book.  One  of  the 
points  proposed  to  the  judges  by  the  House  of 
Lords  in  the  case  of  Donaldson  v.  Becketj  (k) 
was,  whether  an  author  had  full  power  over  his 
work  as  long  as  it  remained  in  manuscript ;  and, 
with  only  the  dissentient  voice  of  Mr.  Baron 
Eyre^  the  reply  was,  that  he  had  complete  con- 
trol over  it.  It  follows,  that  literary  composi- 
tions in  their  original  state,  that  is,  the  manu- 
scriptSy  with  the  right  of  first  publishing  them, 
are  the  private  and  exclusive  property  of  the  au- 
thor. In  that  condition  they  may  be  kept  for 
ever ;  and  if  they  are  taken  from  him,  an  action 
for  trover,  detinue,  or  trespass,  may  be  main- 
tained. 

Compositions  in  manuscript  may  be  arranged 
for  consideration  iu  the  following  manner : — 

1 .  Manuscript  works  not  used. 

2.  Manuscript  works  that  have  become 

known. 

3.  Epistolary  writings. 

(*)  2  Bro.  P.  C.  144.     4  Burr.  2408. 
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1.  Manuscript       The  CouTts  of  Equity  soon  interfered  to  re- 
works  not  used,  gj^ain  all  Other  persons  besides  the  author  from 

printing  and  publishing  manuscripts,  as  in  the 
cases  of  Mr.  Webb  and  Mr.  Forrester :  (J)  the 
former  of  whom  had  his  precedents  of  convey- 
ancing stolen  out  of  his  chambers  and  printed, 
and  the  latter  had  his  notes  on  legal  subjects,  lent 
to  a  gentleman  for  his  perusal,  copied  by  a  clerk, 
by  whom  they  were  printed,  (to) 
«.  Manuscripts  And  accordingly  it  has  been  determined  that  a 
lihSdf  ^"^     copyright  in  a  piece  of  music  was  not  lost,  although 

it  had  been  published  in  manuscript  a  year  be- 
fore it  was  printed,  (n)  The  words  '*  printed 
and  published^''  used  in  the  statutes,  have  re- 
ference only  to  the  time  at  which  the  author's 
exercise  of  the  right  is  to  he  dated;  and,  there- 
fore, the  circumstance,  of  an  author  having  pre- 

(2)  Amb.  695.  See  Wehh  v.  Rose,  cited  2  Bro.  P.  C.  138, 
and  Forrester  v.  Waller,  id. ;  and  see  Knaplock  y.  Curl,  4  Yen. 
Abr.  278.     2  Evans  Coll.  Stat.  p.  625. 

(m)  See  Burnett  v.  Chetwood,  2  Mer.  443,  n. 

(n)  White  v.  Geroek,  2  Barn.  &  Aid.  298.  Chit.  Rep.  24, 
S.  C.  Abbott,  C.  J.— I  am  of  opinion  that  an  author  does 
not  lose  his  copyright  by  having  first  sold  the  composition  in 
manuscript;  for  the  statute  54  Geo.  3,  c.  156,  must  be 
construed  with  reference  to  the  8  Ann.  c.  19,  which  it  recites, 
and  which,  together  with  the  41  Geo.  3,  c.  107,  were  all 
made  in  pari  materia,  for  the  purpose  of  enlarging  the  rights 
of  authors.  The  8  Ann.  c.  19,  gave  to  authors  a  copyright 
in  works,  not  only  composed  and  printed,  but  composed  and 
not  printed ;  and  I  think  that  it  was  not  the  intention  of  the 
legislature,  either  to  abridge  authors  of  their  former  rights,  or 
to  impose  upon  them  as  a  condition  precedent  that  they  should 
not  sell  their  compositions  in  manuscript  before  they  were 
printed.     Rule  refused. 
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viously  published  in  manuscript  any  composition 
which  is  afterwards  printed,  only  varies  the 
period  of  time,  from  which  the  twenty-eight  years 
is  to  be  calculated,  (o) 

And  in  Equity  it  was  held  that  a  copyright 
exists  in  the  manuscript  of  a  play,  even  after  it 
has  been  performed  at  a  theatre.  (/>) 

Of  a  similar  kind  are  lectures,  the  sentiments 
and  language  whereof  are  delivered  orally.  It 
was  doubted  whether  there  is  any  legal  right  of 
property  in  the  sentiments  and  language  of  a 
lecture,  thus  orally  delivered,  and  which  cannot 
be  shewn  to  have  been  reduced  into  writing : 
although  the  persons  attending  such  lecture  have 
no  right  to  publish  it  for  profit ;  (q)  and  an  ac- 
tion upon  an  implied  contract,  will  lie  against  a 
pupil  attending  the  lecture,  who  causes  it  to  be 
published  for  profit.  But  the  Court  would  grant 
an  injunction  against  third  persons  publishing 
the  lecture,  who  must  have  procured  the  means 
of  publishing  it,  from  the  persons  who  attended 
the  delivery  thereof,  and  were  thus  bound  by  the 
implied  contract  not  to  publish  it.  Lectures  are 
now  protected  by  5  &  6  Wm.  4,  c.  66.  (r) 

There  is  a  peculiar  class  of  manuscript  literary  3.  Epistolary 

writings. 

(o)  HliUe  Y.  Gerock,  1  Chit.  Rep.  27. 

{p)  Macklin  v.  Richardaony  Amb.  694 ;  and  post,  Chap.  V. 
The  property  in  MSS.,  and  the  right  which  possessors  of  them 
have  over  them,  will  be  investigated  under  the  division  '*  Author 
and  his  Assignee/'  post,  Chap.  VII. 

(9)  Aherfietky  v.  Hutchinson,  3  Law  Journal  Rep.  £q.  209. 

(r)  See  post,  Newspapers,  Chap.  III. 
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property — Epistolary  writings.     They  appear  to 

be  of  several  descriptions. 

Letten  written.      The  first  species  is  that  in  which  the  form  of 

UB^fo/the    letters  is  merely  given  to  a  work  in  order  to 

^****  allow   the   author  a  latitude  of  expression ,  for 

rendering  himself  intelligible,  or  for  any  other 
purpose,  whilst  the  work  is  really  a  literary  com- 
position ;  differing  in  no  other  respect  from  a 
book  in  general  than  in  the  dress  it  has  assumed  ; 
and  consequently  it  is  protected  by  the  law  like 
every  other  kind  of  literary  property. 
Letters  of  Letters  of  the  second  species  are  those,  which, 

terarypenons.   j^Jt}|^yg|j  jjj^y    Jjj^y^  paSSCd   frOm    OUC    pcrSOn    tO 

another,  may,  from  the  nature  of  the  subjects 
mentioned  in  them,  and  the  literary  character  of 
the  writer,  be  considered,  when  a  great  number 
of  them  are  collected  together,  as  forming  a 
literary  work. 

When  letters  thus  take  the  character  of  a 
literary  composition,  the  writer,  by  the  mere 
transmission  of  them  to  the  person  to  whom  they 
are  addressed,  does  not  give  the  receiver  any 
right  to  publish  them. 

When  it  was  objected  that  where  a  man  wcites 
a  letter,  it  is  in  the  nature  of  a  gift  to  the  re- 
ceiver. Lord  Hardwicke  observed,  (r)  **  I  am  of 
opinion  that  it  is  only  a  special  property  in  the 
receiver.  Possibly  the  property  in  the  paper  may 
belong  to  him  :  but  this  does  not  give  a  licence 
to  any  person  whatsoever  to  publish  them  to  the 

(r)  2  Atk.  342. 
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world ;  for  at  the  most  the  receiver  has  only  a 
joint  property  with  the  writer/' 

If  individuals,  to  whom  such  letters  are  ad- 
dressed, have  not  the  power  to  publish  them,  how 
much  more  strictly  ought  third  persons,  into 
whose  hands  they  may  have  fallen,  to  be  pre- 
vented from  printing  them?  Lord  Hardwicke 
granted  and  continued  an  injunction  to  restrain 
Curl,  («)  from  republishing  in  England  a  book 
containing  letters  of  Pope,  Swift,  &c.,  and  their 
friends,  which  had  been  obtained  without  their 
consent,  and  first  published  in  Ireland.  The 
injunction,  being  originally  granted  at  the  in- 
stance of  Pope,  was  made  to  extend  to  the  letters 
written  by  him,  but  not  to  those  which  he  had 
received  from  other  persons. 

Upon  the  same  principle  Lord  Apsley  granted 
an  injunction  to  prevent  the  publication  of  Lord 
Chesterfield's  Letters  to  his  Son,  although  the 
widow  of  Mr.  Stanhope  was  the  publisher ;  be- 
cause she  had  not  obtained  either  the  consent  of 
Lord  Chesterfield  in  his  lifetime,  or  that  of  his 
executors  after  his  death,  (t) 

The  third  species  consists  of  common  letters  Commoo 
on  business,  and  on  every  other  subject  that  can 
occur  in  the  intercourse  of  private  life,  but  which 
never  could  have  been  intended  to  be  published, 
and,  therefore,  cannot  be  considered  as  literary 

(j)  Pope  V.  Curl,  2  Atk.  842. 

(0  77iomp8on  v.  Stanhope,  Amb.  737 ;  and  Duke  of  Queens-' 
herry  y.  Shehheare,  cited  in  4  Burr.  2330,  S.  C.  2  £den. 
Rep.  329 ;  and  se«  2  Evans.  Coll.  Stat.  p.  624. 
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compositions,  and  entitled  to  protection  on  the 
ground  of  a  copyright  existing  in  them. 

Although  the  Courts  of  Equity  will  sometimes 
interpose  to  stop  the  publication  of  such  letters ; 
yet  it  is  not  upon  the  ground  of  copyright,  but 
that  the  publication  is  a  breach  of  contracty  or 
confidence;  or  when  they  are  intended  to  be 
made  a  source  of  profit^  at  the  risk  of  wounding 
private  feelings. 

If  in  such  cases  the  Courts  of  Equity  were  to 
interfere  on  any  other  principle,  they  would  de- 
feat the  ends  of  justice.  An  individual  would  be 
deprived  of  his  defence  in  proving  agency,  orders 
for  goods,  the  truth  of  an  assertion,  or  some  other 
fact ;  merely  because  the  proof  was  contained  in 
letters  in  which  a  pretended  copyright  were 
claimed. 

Thus,  upon  the  principle  of  breach  of  contract^ 
an  injunction  was  granted  to  prevent  the  publica- 
tion of  letters  written  by  an  old  lady  to  a  young 
man,  to  whom  she  had  been  foolishly  attached  ; 
there  being  an  agreement  not  to  publish  the 
letters,  but  to  deliver  them  up  for  a  valuable  con- 
sideration ;  and  a  sum  of  money  having  been 
actually  paid  to  the  defendant,  (u) 

In  a  case  before  Lord  Manners,  {x)  upon  a  bill 
filed  by  an  executor,  it  appeared  that  the  defend- 
ant, who  was  a  relation  of  the  testatrix,  and  as 

(tt)  V.   Eaton,   13th   April,    1813,   cited   2  Vcs,  & 

Beam.  27- 

(jc)  Earl  of  Granard  v.  Dunkin,  1  Ball  &  Beat.  207,  cited 
in  2  Yes.  &  Beam.  21. 
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such  had  been  permitted  to  rende  in  her  house  in 
Dublin,  where  she  left  a  great  number  of  letters, 
had  refused  to  deliver  th^m  up,  and  threatened 
to  publish  them  by  subscription ;  an  injunction 
was  granted  to  restrain  the  publication. 

But  the  Court  of  Chancery  (y)  dissolved  an 
injunction  obtained  on  account  of  agency  and 

(y)  Perceval  ▼.  PhippM,  2  Yes.  &  Beam.  28.  Sir  Thomas 
Plnmer,  Y.  C. — This  is  the  naked  case  of  a  hiU,  certainly,  to 
prevent  the  puhlication  of  private  letters ;  not  stating  the 
nature,  subject,  or  occasion  of  them,  or  that  they  were  in- 
tended to  be  sold  as  a  literary  work  for  profit,  or  are  of  any 
value  to  the  plaintiff.  Upon  such  a  case  it  is  not  necessary 
to  determine  the  general  question,  how  far  a  Court  of  Equity 
wfll  interpose  to  protect  the  interest  of  the  author  of  private 
letters.  The  interposition  of  the  Court  in  this  instance  cer- 
tainly is  not  a  consequence  from  the  cases  that  were  cited 
{Pope  ▼.  Curl^  Thompson  v.  Stanhope) ;  upon  which  I  shall 
merely  observe  that,  though  the  form  of  familiar  letters  might 
not  prevent  their  approaching  the  character  of  a  literary  work, 
every  private  letter,  upon  any  subject  to  any  person,  is  not 
to  be  described  as  a  literary  work,  to  be  protected  upon  the 
principle  of  copyright.  The  ordinary  use  of  correspondence 
by  letters  is  to  carry  on  the  intercourse  of  life  between  persons 
at  a  distance  from  each  other,  in  the  prosecution  of  commercial 
or  other  business ;  which  it  would  be  very  eztraordioary  to 
describe  as  a  literary  work,  in  which  the  writers  have  a  copy- 
right. Another  class  is  the  correspondence  between  friends 
or  relations  upon  their  private  concerns ;  and  it  is  not  neces- 
sary here  to  determine  how  far  such  letters,  &lling  into  the 
hands  of  executors,  assignees  of  bankrupts,  &c.,  could  be 
made  public  in  a  way  that  must  frequently  be  very  injurious 
to  the  feelings  of  individuals.  I  do  not  mean  to  say  that 
would  afford  a  ground  for  a  Court  of  Equity  to  interpose  to 
prevent  a  breach  of  that  sort  of  confidence  independent  of 
contract  and  property. 
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confidence^  when  the  answer  denied  con&dence 
and  avowed  that  the  defendant's  object  in  pub- 
lishing them  in  a  Newspaper,  of  which  he  was 
the  proprietor,  was  not  to  obtain  profit,  but  to 
vindicate  his  character  from  the  imputation  of 
haying  published  false  intelligence,  publicly  cast 
on  him  by  the  plaintiff;  who  failed  on  both 
grounds  for  the  interference  of  a  Court  of  Equity 
—  copyright  and  confidence. 

III.    OF  FOREIGN  PUBL  CATIONS. 

Formerly  if  a  book  were  written  by  a  foreigner 
and  published  in  a  foreign  country,  a  person  who 
purchased  the  right  to  publish  it  here,  could  not 
support  any  copyright  thereon  either  at  law  or 
equity,  in  this  country,  (z) 

But  by  the  1  &  2  Vict,  (a)  it  is  enacted,  that  her 
Majesty,  by  any  order  in  council,  may  direct  that 
the  authors  of  books  which  shall,  after  a  future 
time  to  be  specified  in  such  order  in  council,  be 
published  in  any  foreign  country  to  be  specified 
in  such  order  in  council,  and  their  executors, 
administrators,  and  assigns,  shall  have  the  sole 
liberty  of  printing  and  reprinting  such  books 
within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  every  other  part  of  the  British 
dominions,  for  such  term  as  her  Majesty  shall  by 
such  order  in  council  direct,  not  exceeding  the 
term  which  authors  being  British  subjects  are  now 
by  law  entitled  to  in  respect  of  books  first  pub- 

(«)  Guichard  ▼•  Mwri^  9  Law  Journal,  Rep.  Ch.  226. 
(a)  I  &  2  Vict.  c.  59. 
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lished  within  the  United  Kingdom  ;  provided, 
that  no  such  author  or  his  assigns  shall  be  entitled 
to  the  benefit  of  the  act  unless,  within  a  time  to 
be  in  that  behalf  prescribed  by  such  order  in 
council,  the  title  to  the  copy  of  every  such  book, 
and  the  name  and  place  of  abode  of  the  author 
thereof,  and  the  time  and  place  of  the  first  publi- 
cation thereof  in  such  foreign  country,  shall  be 
entered  in  the  register  book  of  the  Company  of 
Stationers  in  London ;  and  unless,  within  a  time 
to  be  also  prescribed  by  such  order  in  council, 
one  printed  copy  of  the  whole  of  such  book  and 
of  every  volume  thereof,  upon  the  best  paper 
upon  which  the  largest  number  or  impression  of 
such  book  shall  have  been  printed  for  sale,  together 
with  all  maps  and  prints  relating  thereto,  shall  be 
delivered  to  the  warehouse  keeper  of  the  Company 
of  Stationers  at  the  hall  of  the  said  company. 

In  the  case  of  books  published  anonymously,  the 
name  of  the  publisher  will  be  sufficient,  (b)  and 
the  wrongful  first  publication  may  be  amended 
by  Court  of  Chancery,  (c) 

In  the  event  of  a  second  edition,  it  is  only 
necessary  to  deliver  the  additions  or  alterations 
made  in  the  work,  (jd) 

(h)  Id.  sec.  2. 

(c)  Id.  sec.  3.  {d)  Id.  sec.  4. 
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CHAP.  III. 

OF   PARTICULAR   WORKS   ON   GENERAL   SUBJECTS. 

Many  inconveniences  would  arise  from  allow- 
ing one  person  to  engross  a  general  subject ;  and 
therefore  each  original  particular  treatise  on  a 
general  subject  will  always  be  protected  by  the 
courts  of  justice,  (a) 

When  two  persons  exert  their  talents  upon 
the  same  subject,  they  may  produce  works  of 
great  similarity,  but  each  of  them  will  justly  be 
entitled  to  full  power  over  his  own  book;  and 
any  priority  of  publication  will  not  affect  the 
property  in  the  one  last  published.  Taking  the 
same  general  subject,  they  may  differently  arrange 
what  has  been  said  upon  it,  add  new  parts,  and 
omit  useless  ones ;  and  each  of  them  will  re- 
spectively  acquire  a  copyright  in  his  production. 
There  must  not,  however,  be  any  copying  from  a 
former  work.  The  subject  is  open  to  all,  but 
the  copyright  exists  only  in  the  result  of  each 
man's  labour. 

(a)  See  MoHfiewson  v.  Stockdale,  12  Ves.  273,  for  an  ela- 
borate opinion  of  Lord  Erskine  on  this  kind  of  literary  com- 
positions. 
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It  will  be  convenient  to  divide  works  on  general 
subjects  into, 

I.   Campilatians. 
II.  Books  of  Calculations 

III.  Abridgments. 

IV.  Translations. 

V.  Notes  and  Additions  to  an  old  Book. 

I.    COMPILATIONS   IN    GENERAL. 

It  would  be  a  difficult  task  to  enumerate  all 
the  kinds  of  literary  works  which  could  properly 
be  comprised  under  the  term  Compilations. 

They  are, — 

1.  Road  Books. 

2.  Series  of  Chronology. 

3.  Calendars  of  Names,  &c. 

4.  Dictionaries,  &c. 

5.  Encyclopaedias,  &c.  &c. 

Road  Books  are  compilations.  Captain  Pat-  i.  Roadbookf, 
terson,  after  he  had  sold  all  his  right  in  his  Book 
of  Roads  to  Caman,  at  the  expiration  of  fourteen 
years,  published  it  with  the  high  roads  engraved 
npon  copper-plates ;  and  it  was  ultimately  con- 
sidered that  although  he  had  made  a  new  work 
as  to  that  part;  yet  as  to  the  letter  press,  the 
injunction  obtained  against  his  assignee  was 
founded  in  equity  and  was,  therefore,  con- 
tinued, (b) 

(h)  Caman  v.  Bowles,  1  Cox,  284,  and  see  2  Bro.  C.  C. 
SO,  ed.  by  Beit,  ante,  210.  Lord  Thurlow  observed  that,  as 
the  roads  of  Grreat  Britain  were  open  to  the  inspection  and 
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Mr.  Cary»  at  great  expense,  improved  Patter- 
son's work  ;  aud  had  several  times  to  defend  his 
additions  from  piracy.  In  his  endeavour  to  ob- 
tain an  injunction  against  Faden  he  failed,  (c) 
In  an  action  against  Longman,  {d)  it  was  clearly 
proved  that  nine-tenths  of  the  alterations  and 
additions  had  been  copied  verbatim^  and  he  had 
a  verdict.  In  that  against  Kearsley,  (e)  it  ap- 
peared that,  although  Kearsley  had  transcribed 

observation  of  all  mankind,  every  one  was  at  liberty  to  pub- 
lish the  result  of  such  observation ;  the  subject  matter  of  these 
books  were,  therefore,  in  medio.  But  the  question  will  be, 
whether  the  author  has  exhibited  any  new  and  distinct  idea  in 
the  exposition  of  them,  and  then  whether  the  subsequent 
editor  has,  in  substance,  adopted  the  same.  When  globes 
were  first  invented,  this  was  a  new  scheme  of  exhibiting  the 
face  of  the  earth,  different  in  substance  from  the  plain  chart. 
Now,  then,  the  addition  of  a  few  places  on  the  globe  will  not 
make  a  new  invention,  the  substratum  being  the  same.  So,  in  the 
case  of  Newton's  Milton,  the  Court  thought  that  Milton's  Works 
were  in  medio ;  but  the  notes  and  other  additions  were  not  so ; 
and  therefore,  as  to  them,  restrained  the  publication,  though 
they  left  the  text  open  to  any  body.  Now,  here,  if  the  scheme 
of  exhibiting  this  information  to  the  public  is  substantiaUy 
and  fundamentally  the  same  in  the  second  work  as  in  the  first, 
and  the  former  is  merely  reprinted  with  such  differences  as  not 
to  amount  fundamentally  to  a  different  project  of  exhibition, 
the  law  ought  to  interfere  and  protect  the  exhibition.  His 
Lordship  thought  the  report  not  sufficiently  clear ;  and  directed 
that  it  should  be  again  referred  to  the  Master  whether  the  books 
wero  the  same,  or  whether  the  latter  differed  from  the  former  so 
as  to  render  the  same  a  new  and  original  work  in  any,  and 
what  particulars. 

(c)  Cary  v.  Faden^  5  Yes.  24. 

{d[)  Cary  v.  Longman,  3  Esp.  N.  P.  C.  273.     1  East,  359. 

(e)  Cary  v,  Kearsley,  4  Esp.  N.  P.  C.  168. 
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into  his  book  a  great  quantity  of  Gary's  new 
matter,  yet  be  bad  done  it  with  additions  and 
observations  of  his  own,  and  with  corrections  of 
misprintings,  and  that  he  had  broken  several 
routes  into  two  parts,  and  that  no  entire  particular 
paragraph  had  been  transcribed ;  and  thereupon 
Gary  was  nonsuited. 

All  human  events  being  equally  open  to  the 
observation  of  all  men,  every  one  is  at  liberty  to 
add  to  or  improve  the  materials  respecting  them, 
already  collected. 

A  Series  of  Chronology  is,  therefore,  another  2.  Series  of 

,  chioiiology* 

general  subject;  and,  in  considering  whether  a 
treatise  is  a  piracy  of  another  book  on  the  same 
evcDts,  the  question  will  be,  whether  in  sub- 
stance the  one  work  is  an  imitation  of  the  other; 
whether  the  one  book  is  a  copy  of  the  other, 
by  the  author  having  availed  himself  of  the 
arrangement,  with  alterations  merely  colourable, 
or  whether  it  is  as  original  as  the  nature  of  the 
matter  will  admit;  for  undoubtedly,  in  chrono- 
logical works,  the  same  facts  must  be  related. 
When  it  appeared  that  Dr.  Trusler's  book  (f) 
had  been  copied  literally  from  page  20  to  34, 
Lord  Kenyon  held  that  he  must  recover  in  an 
action  at  law,  although  other  parts  of  the  defend- 
ant's work  were  original. 
Another  kind  of  compilations  are  Calendars.  3.  List  of 
IS  a  very  numerous  species,   and   questions  caieodan. 

(/)  Dr.  Truster  v.  Murray,  M.  1789,  cor.  Lord  Kenyon. 
1  Eait,  362,  ii.»  and  ante,  215,  n. ;  and  see  Jeffery  v.  Bowles, 
1  Dick.  Rep.  429.     Truster  v.  Comyns,  id.,  and  12  Ves.  273. 
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respecting  them  have  frequently  been  brought 
before  the  courts.  But  it  has  uniformly  been 
decided,  that  although  no  copyright  can  exist  in 
a  list  of  names  as  a  general  subject,  yet  it  may 
in  an  individual  work ;  and  when  it  can  be 
traced  that  another  book  with  a  similar  title  is 
not  an  original  compilation,  but  a  mere  trans- 
cript, with  colourable  variations,  the  one  first 
printed  will  immediately  be  protected  by  injunc- 
tion, because  it  is  of  a  transitory  nature.  Every 
body  may  make  an  India  Calendar,  {g)  a  Court 
Calendar,  (A)  a  Directory,  &c.  but  no  one  is  per- 
mitted servilely  to  copy  one  already  published. 
4.  DicUonaries,  Histofies  and  Dictionaries  are  general  sub- 
jects.  Two  men  may  give  a  relation  of  the 
same  facts  in  the  same  order  of  time,  in  different 
historical  works:  and  in  different  dictionaries 
interpretations  must  necessarily  be  given  of  the 
same  words ;  and  hence  there  must  be  great 
similarity  between  the  performances ;  and  yet  if 
the  one  author  has  not  copied  from  the  other, 
which   would  easily  appear  upon  examination, 

{g)  Maithewion  v.  Siockdahf  12  Yes.  270. 

(h)  Longman  v.  Winchester^  16  Yes.  272.  Lord  Chan- 
cellor.— To  the  extent,  therefore,  in  which  the  defendant'i 
pnhlication  has  heen  supplied  from  the  other  work,  the  in- 
junction must  go :  hut  I  have  said  nothing  that  has  a  tendency 
to  prevent  any  person  from  giving  to  the  puhlic  a  work  of  this 
kind,  if  it  is  the  fair  fruit  of  original  lahour,  the  suhject  heing 
open  to  all  the  world.  But  if  it  is  a  mere  copy  of  an  original 
work,  this  Court  will  interpose  against  that  invasion  of  copy- 
right. 
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both  books  come  within  the    meaniiig  of  the 
statutes  on  copyright,  (t) 

The  largest  compilation  is  an  Encychpmdiaj  5.  An  Encj- 
or  Dictionary  of  Arts  and  Sciences.  The  authors  *  ®p***** 
of  this  kind  of  literary  composition  have  generally 
taken  from  the  works  of  others  with  unsparing 
hands.  It  was  formerly  thought  that  the  essence 
of  any  work  might  be  published  in  a  scientific 
dictionary,  because  the  latter  could  not  diminish 
the  sale  of  the  original  treatise ;  for  no  one  would 
purchase  a  voluminous  work  as  a  substitute  for 
a  small  book,  and  therefore,  that  there  could  be 
no  intension  to  pirate.  It  will  be  shewn  to  what 
extent  quoting  may  be  carried ;  and  that,  when 
large  portions  of  a  work  are  taken,  the  intention 
to  pirate  is  implied.  (Jt)  When  it  appeared  that 
75  out  of  1 1 8  pages  of  a  work  on  Fencing  (J) 
had  been  transcribed  into  an  Encyclop^diay  the 
Court  held  that  a  piracy  had  been  committed. 
A  compilation  may  be  different  from  a  treatise 
published  by  itself ;  but  certain  limits  must  be 
fixed  to  the  transcripts.  It  must  not  be  allowed 
to  sweep  up  all  modem  works,  or  an  Encyclo- 
paedia would  completely  destroy  all  literary  pro- 
perty, (w) 

Maps^   Charts  J  Sec.,  were  formerly  considered 

(f)  Per  Lord  Mansfield  in  Sayre  v.  Moore,  1  East,  361,  n, 

{i)  See  post.  Piracy,  Chap.  VIII. ;  also  p.  353. 

(0  Roworth  V.  Wilkes,  1  Camp.  N.  P.  C.  OS ;  and  tee 
WUkhu  ▼.  Aikin,  17  Yes.  422. 

(m)  See  Mawman  v.  Tegg,  2  Russ.  3S5 ;  and  Lewis  ▼, 
FuUerton,  17tli  Vol.  Law  J.  Ch.  291. 

z2 
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as  particular  works  on  general  subjects.  Some 
doubts  have  been  entertained  whether  they  could 
properly  be  brought  within  the  meaning  of  the 
copyright  acts.  They  are  now  included  among 
EngramngSf  and  under  that  division  the  law  re- 
specting them  will  be  found,  (n) 

II.    BOORS  OF  CALCULATIONS. 

All  books  of  Calculations,  if  correctly  made, 
roust  necessarily  be  the  same.  Yet  a  copyright 
may  exist  in  each  book,  because  each  work  being 
the  produce  of  the  ingenuity  and  labour  of  its 
respective  author,  it  is  but  fair  that  both  of  them 
should  take  their  chances  of  success,  and  be  pro- 
tected against  any  infringement  by  a  third  per- 
son, who  has  not  been  instrumental  towards 
promoting  the  public  knowledge. 

This  kind  of  books  consists  of  Almanacks^  (o) 
and  those  works  which  contain  Logarithms, 
Tables  of  Interst^  &c. 
1.  Aiminacks.  Jamcs  the  First,  in  the  13th  year  of  his  reign, 
granted  to  the  Company  of  Stationers  the  right  of 
printing  such  Almancks  as  were  sanctioned  by 
the  Archbishop  of  Canterbury  and  the  Bishop  of 
London,  or  either  of  them.  A  similar  privilege 
was  also  granted  to  the  Universities  of  Oxford 
and  Cambridge,  (p)   The  validity  of  these  patents, 

(n)  Post,  Chap.  VL  Satfre  ▼.  Moore,  1  East,  361,  n. ; 
but  see  12  Ves.  274. 

(o)  By  4  &  5  Wm.  4,  c.  57,  the  stamp  duty  is  repealed. 

(p)  As  to  the  equivalent  given  to  the  Univeraities^  aee  post. 
Chap.  VII. 
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altbough  many  injunctions  had  been  allowed  in 
support  of  them,  {p)  was  questioned  in  the  fif- 
teenth year  of  Geo.  3,  by  Caman,  {q)  a  book- 
seller, in  his  answer  to  a  bill  in  ChancerV|  filed 
by  the  Company  of  Stationers,  to  obtain  an  in- 
junction to  restrain  him  from  publishing  Al- 
mancks.  The  legal  question  was  referred  to  the 
Court  of  Common  Pleas,  who  certified  that  the 
crown  had  not  a  prerogative  or  power  to  make 
such  a  grant  to  them,  exclusive  of  others.  The 
bill  was  accordingly  dismissed,  (r) 

Any  person  may,  therefore,  make  the  calcula- 
tions usually  published  in  Almanacks,  and  claim 
a  copyright  in  them. 

{p)  Stationers*  Company  v.  Lee^  2  Ch.  Ca.  66.  Same  v. 
Wright^  id.  76.  Same  v.  Partridge^  cited  in  Donaldson  v. 
BeekeU,  2  Bro.  P.  C.  187,  Toml.  ed. 

(?)  2  Bk.  Rep.  1004 ;  and  see  post,  Chap.  Vlf . 

(r)  The  Almanack,  divested  of  its  prognostications,  was 
first  printed  with  the  Common  Prayer  Book,  for  the  purpose 
ofreguUting  the  feasts  and  fasts:  hut  in  strictness  it  is  no 
part  of  it.  4  Burh,  2328.  That  is  the  one  to  which  it  is 
Mid  the  Courts  must  refer.  The  judges  have  considered  the 
calendar  of  sufficient  authority  for  determining  upon  what  day 
of  the  week  a  certain  day  of  the  month  fell,  and  for  other 
^al  purposes.  See  Queen  v.  Dtfer^  6  Mod.  41 .  Brough  v, 
Parkintf  id.  81.  Page  v.  Faucet,  Cro.  Eliz.  227.  1  Leon. 
328,  242.  Hoyle  v.  Lord  Comwallis,  1  Stra.  387.  Fortesc. 
373.  Harvey  v.  Road,  Salk.  626.  6  Mod.  160.  6  Mod. 
196,  S.C.    Fish  V.  Brokei,  Dyer,  182,  pi.  55.     1  Leon.  242. 

The  Calendar  was  reformed  hy  act  of  Parliament,  24  Geo.  2, 
c.  23,  whereby  it  was  enacted,  that  the  day  after  the  2nd  Sep- 
^ber,  1752,  should  he  considered  as  the  14th  September. 
That  act  was  afterwards  amended  by  25  Geo.  2,  c.  30,  and 
26  Geo.  2,  c.  34. 
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Naaticai  Many  acts  of  Parliament  {$)  w^e  passed  offer- 

almanack.  •  .«.  .  «  111 

mg  public  rewards  to  such  persons  as  should 
discover  an  exact  method  of  ascertaining  the 
Longitude.  A  power  was  given  to  the  commis- 
sioners appointed  to  carry  them  into  execution, 
to  publish  a  Nautical  Almanack,  or  Astronomical 
Ephemeris.  They  were  further  empowered  to 
give  a  license  to  some  one  to  print  it.  Any  other 
person  printing,  publishing,  or  vending  it,  sub- 
jected himself  to  a  penalty.  Those  acts  have 
been  repealed,  (<)  and  the  Nautical  Almanack  is 
now  placed  under  the  control  of  the  Lords  of  the 
Admiralty,  and  the  penalty  is  increased  to  20/., 
with  costs  of  suit,  to  be  paid  and  applied  to  the  use 
of  the  Royal  Hospital  for  Seamen  at  Greenwich. 
2.  Tables  of  Though  books  of  logarithms^  tables  of  interest^ 
logarithms.  &c.  f^^^  ^^^^  neccssarily  be  the  same,  if  correctly 

calculated,  yet,  inasmuch  as  great  labour  must 
be  exerted,  and  much  expense  incurred  in  mak- 
ing the  calculations,  and  publishing  them,  a 
copyright  exists  in  each  work.  And  if  any  cir- 
cumstance transpires  by  which  it  can  be  shewn 

(«)  The  statutes  respecting  the  discovery  of  the  longitude 
at  sea,  and  the  detennining  the  longitude  and  latitude  of  the 
Port  Towns,  were  12  Ann.  stat.  2,  c.  15.  14  Geo.  2,  c.  39. 
18  Geo.  2,  c.  17.  26  Geo.  2,  c.  25.  2  Geo.  3,  c.  18. 
3  Geo.  3,  c.  14.  5  Geo.  3,  c.  11.  5  Geo.  3,  c.  20. 
10  Geo.  3,  c.  34.  13  Geo.  3,  c.  77.  14  Geo.  3,  c.  66, 
16  Geo.  3,  c.  6.  17  Geo.  3,  c.  48.  20  Geo.  3,  c  61. 
21  Geo.  3,  c.  52.  30  Geo.  3,  c.  14.  36  Geo.  3,  c.  107. 
43  Geo.  3,  c.  118.  46  Geo.  3,  c.  77.  55  Geo.  3,  c  75. 
58  Geo.  3,  c.  20.     1  &  2  Geo.  4,  c.  2. 

(0  9  Geo.  4,  c.  66. 
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that  one  book  is  merely  a  copy  of  another,  an 
injunction  will  be  granted  ;  but,  if  that  does  not 
plainly  appear,  the  bill  will  be  dismissed,  (u)  It 
is,  of  course,  competent  to  the  defendant  to  shew 
that  he  made  the  calculations  which  he  has  pub- 
lished, and  then  both  works  are  original. 


The  usual  mode  of  proving  piracy  of  compil-  Piracy  or 
ations,  and  books  of  calculations,  is  by  shewing  ^l^  ^^ 
that  the  mistakes  and  errors  of  the  book  first  pub- 
lished have  been  copied  into  the  one  complained 
of.  But  this  is  not  of  itself  sufficient,  (v)  Fur- 
ther proof  is  often  given,  as  that  parts  of  the  first 
work  were  used  at  the  press  when  the  second 
was  being  printed ;  and  that  the  alterations  sup- 
plied in  manuscript  were  merely  colourable. 

Some  circumstance,  which  would  shew  that  the 
works  would  not,  in  all  probability,  have  been 
similar,  but  by  the  one  being  copied  from  the 
other,  (as  where  in  two  calendars  the  persons  of 
the  name  of  Smith  were  arranged  in  the  same 
but  not  alphabetical  order  of  their  Christian 
names,)  {w)  is  good  presumptive  evidence  of  piracy. 

In  all  these  cases  the  defendant  may  prove  in 
what  the  amendments  and  corrections  consist; 
and  that  the  alterations  have  been  made  by  his 
labour,  care,  and  expense. 

(»)  King  v.  Reed,  8  Ves.  223,  n. 

(p)  3  Esp.  N.  P.  C.  273.     4  Esp.  N.  P.  C.  168.     12  Ves. 
275. 
(it)  12  V€5.  271.     17  Ves.  425. 
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III.    ABRIDOMENTSy  &C. 

Nearly  upon  the  same  principles,  by  which  it 
18  shewn  that  there  cannot  be  a  monopoly  of  a 
general  subject,  it  appears  that  hooks  themselves 
for  certain  purposes,  besides  the  mere  act  of 
reading  them,  may  be  used  by  the  public. 

They  are  in  fact  general  subjects — data — 
which  may  afford  opportunities  for  other  persons 
besides  the  authors  to  exepcise  their  ingenuity. 
They  may  be  taken  as  the  ground  work  of 
other  literary  labours. 

Thus  a  copyright  may  exist  in  abridgments  or 
translations  of  works.  Also  in  the  notes  and  ad- 
ditions  printed  in  a  new  edition  of  a  book,  over 
which  the  right  of  the  author  has  expired.  For 
one  man  may  compose  a  work,  for  instance  in 
the  Latin  language,  another  abridge  it,  a  third 
translate  it,  and  a  fourth  write  annotations  upon 
it ;  and  every  one  of  them  will  acquire  a  copy- 
right in  the  product  of  his  own  ingenuity  and 
labour. 

Many  valuable  works  are  so  voluminous  that 
abridgments  of  them  are  extremely  useful.  To 
make  them,  some  judgment  must  be  exercised, 
and  some  labour  employed  ;  and  therefore  the 
authors  of  them  ought  certainly  to  be  encouraged. 

In  general,  an  abridgment  tends  to  the  ad- 
vantage of  the  author,  if  the  composition  be  good  ; 
and  may  serve  the  end  of  an  advertisement. 

The  inquiry,  whether  the  work  is  prejudiced 
by  the  manner  of  making  the  abridgment,  can- 
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not  be  entertained.  An  injunction  was  refused 
to  stop  the  publication  in  a  magazine,  of  an 
abridgment  of  Johnson's  Tale  of  Rasselas ;  (x) 
when  it  appeared,  that  not  one-tenth  part  of  the 
first  volume  had  been  abstracted,  and  that  the 
injury,  alleged  to  be  sustained  by  the  author, 
arose  from  the  abridgment  containing  the  narra- 
tive of  the  tale,  and  not  the  moral  reflections. 
An  abridgment  of  Dr.  Hawkesworth's  voyages  {y) 
was  protected  in  a  Court  of  common  law. 

(x)  Dodsley  v.  Kinnertley^  Amb.  403. 

(^)  Strahan  v.  Newberry^  Lofit.  Rep.  775.  Injunction 
against  an  editor  by  Mr.  Newberry,  of  an  abridgment  of  Dr. 
Hawkesworth's  Voyages. 

Apsley,  C,  was  of  opinion,  that  to  constitute  a  true  and 
proper  abridgment  of  a  work,  tbe  whole  must  be  preserved  in 
its  sense ;  and  then  the  act  of  abridgment  is  an  act  of  the 
understanding  employed  in  carrying  a  large  work  into  a 
smaller  compass,  and  rendering  it  less  expensive,  and  more 
convenient,  both  to  the  time  and  use  of  the  reader,  which 
makes  an  abridgment  in  the  nature  of  a  new  and  meritorious 
work.  That  this  had  been  done  by  Mr.  Newberry,  whose 
edition  might  be  read  in  the  fourth  part  of  the  time,  and  all 
the  substance  preserved,  and  convey  in  language  as  good  or 
better  than  the  original,  and  in  a  more  agreeable  and  useful 
manner.  That  he  had  consulted  Mr.  Justice  Blackstone, 
whose  knowledge  and  skill  in  his  profession  was  universally 
known ;  and  who,  as  an  author  himself,  had  done  honour  to 
his  country.  That  they  had  spent  some  hours  together,  and 
were  agreed  that  an  abridgment,  where  the  understanding  was 
employed  in  retrenching  unnecessary  and  uninteresting  cir- 
camstances,  which  rather  deaden  the  narrative,  is  not  an  act 
of  pla^arism  upon  the  original  work,  nor  against  any  property 
of  the  author,  but  an  allowable  and  meritorious  work.  And 
that  this  abridgment  of  Mr.  Newberry's  falls  within  these 
reasons  and  descriptions.     Bill  dismissed. 
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But  then  it  must  be  a  fair  and  real  abridgment, 
the  work  must  not  be  colourably  shortened,  (z) 
either  by  republishing  only  part  of  it,  (a)  or  by 
omitting  some  parts,  and  merely  transposing  the 
remainder.  (6)  There  must,  at  least,  be  inven- 
tion, learning,  and  judgment  shewn  by  the  au- 
thor of  it.  And  an  injunction  will  be  granted, 
if  the  terms  in  which  the  fiicts  are  related  be 
merely  the  same  in  both  books,  (c) 

Lord  Hardwicke(<Q  ruled,  that  the  question 
of  a  supposed  piracy,  by  making  an  abridg- 
ment, was  a  case  more  proper  to  be  examined 
in  equity  than  to  be  sent  to  law,  upon  account 
of  the  necessity  of  examining  and  comparing 
the  two  books. 

Abridgments  of  works  published  in  an  Ency- 
clopedia have  been  mentioned ;  (e)  and  the  law 
is  the  same  in  principle  when  they  are  inserted 
in  reviews,  &c.  (/) 

IV.   TRANSLATIONS. 

1.  From  That  every  person,  who  employs  his  time  and 

^a^!  ^^°'      abilities  in  making  translations  from  the  ancient 

classic   authors,  justly  acquires  a  copyright  in 
the  productions,  was  never  doubted. 

(a)  Giles  v.  Wilcox,  2  Atk.  143,  S.  C.  3  Atk.  26S. 
Barnard,  368  ;  and  see  17  Yes.  422. 

(a)  Read  v.  Hodges,  mentioned  in  2  Atk.  143. 

(6)  Buttertoorth  v.  Robinson,  5  Yes.  709.  2  Evans'  Col.  St. 
p.  629. 

(c)  Bell  y.  Walker  and  Another,  1  Bro.  C.  C.  451. 

(d)  2  Atk.  144 ;  and  see  4  Yes.  681. 

(e)  Ante,  344.  (/)  Post,  352. 
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A  translation  of  a  book  written  in  the  Latin  2.  when 
language  by  a  British  subject,  it  has  been  held,  ratirebfonign 
is  also  a  work  to  be  protected.     It  was  observed  *°*'"*^ 
by  the  Court,  that  publishing  a  translation  was 
not  similar  to  reprinting  the  original,  because  the 
translator  had  bestowed  his  care  and  pains  upon 

it.  07) 

This  doctrine  came  under  the  consideration  of  3.  From  modem 
the  Court  of  Chancery  in  a  late  case,  (A)  when  it  *^^^^ 
was  contended  that  there  could  not  be  an  ex- 
clusive property  in  papers  translated  from  the 
French  and  German  languages,  and  published 
in  a  periodical  work,  because  all  the  booksellers 
had  long  considered  such  articles  to  be  public, 
property,  and  had  been  accustomed  almost  im* 
memorially  to  copy  them  from  the  publications  of 
each  other. 

The  Lord  Chancellor,  however,  granted  an 
injunction,  observing  that  translations,  if  original, 
whether  written  by  the  plaintiff,  made  at  his 
expense,  or  given  to  him,  could  not  be  distin- 
guished from  other  works,  and  were  protected  by 

ig)  Burnett  v.  Chetwood,  2  Meriv.  441,  n.  The  injiuictioii 
was»  however,  granted,  on  the  immorality  of  the  original 
work ;  and  that  it  was  an  improper  hook  to  he  translated. 

(A)  Wyatt  V.  Barnard,  3  Ves.  &  Beam.  77.  This  hill  was 
filed  at  the  instance  of  the  proprietor  of  the  Repertory  of  Arts, 
to  restrain  the  proprietor  of  the  Tradesman's  Magazine  from 
copying  the  specifications  of  patents  for  inventions  as  well 
as  the  translations.  But  it  was  held  that  no  copyright  could 
exist  in  the  specifications,  although  they  were  acquired  from 
the  patent  ofilce  with  some  lahour  and  expense.  This  case  is 
also  reported  in  the  Repertory  of  Arts,  Vol.  xxv.  p.  188. 


1 .  New  editioD 
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the  Stat,  of  8  Ann.  c.  19.  It  is  expressly  reserved 
by  the  International  Copyright  Act,  (t)  that 
translations  may  still  be  made* 


V.    NOTES,    ADDITIONS,    &C.    TO   AN    OLD    BOOK. 

Great  talents,  ingenuity,  and  judgment,  are  in 
with  notes.  general  required  to  compose  good  notes  or  addi- 
tions to  the  established  work  of  an  author  of  re- 
putation ;  and  hence,  when  they  are  made  to  a 
book,  which  is  already  in  the  power  of  any  one 
to  print,  for  the  purpose  of  presenting  the  public 
with  a  new  edition  of  it,  reason  and  justice  say 
that  they  ought  to  confer  a  copyright  as  much 
as  a  separate  and  distinct  work. 

2  Additional        ^^  ^^  ^^^^  ^y  ^^^  Kcuyon,  in  the  case  of 
pieces  or  parts.  Qj^  y.  Longmau,  {k)  that  the  courts  of  justice 

had  then  been  long  labouring  under  an  error, 
that  an  author  had  no  copyright  in  any  part  of  a 
work,  unless  he  had  an  exclusive  right  to  the 
whole  book. 

It  is  now  clearly  settled  that  an  action  lies  to 
recover  damages  for  pirating  the  additions  to  an 
old  work.  Thus,  when  Gray's  poems,  (J)  several 
years  after  they  had  been  given  to  the  public, 
were  republished  by  Mason,  with  many  cuULi" 
tional  pieces^    an  injunction  was    immediately 


(f)  1  &  2  Vict.  c.  59,  s.  13. 

{k)  Cary  v.  Longman  and  Rees^  1  East,  35S ;  and  see 
3  Esp.  N.  P.  C.  275.  1  B.  &  A.  396.  3  P.  Wms.  255 ; 
and  ante,  p.  336. 

(/)  Mason  v.  Murray i  cited  in  1  East,  360. 
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granted  to  prevent  an  infringement  of  the  copy- 
right in  the  additional  pieces. 

An  injunction  is  always  granted  to  restrain  any  Reprintiog 
one  from  printing  the  notes  published  with  a  new       °**'*^ 
edition  of  an  old  book. 

A  person  was  enjoined  not  to  print  the  Para- 
dise liOst  of  Milton,  with  Dr.  Newton's  notes, 
although  any  one  might  have  republished  the 
Paradise  Lost  by  itself,  (m)  This  piracy  was 
endeavoured  to  be  concealed  by  mixing  some 
new  notes  with  the  old  ones :  but  the  small  num- 
ber of  the  new  ones  (ten)  shewed  that  it  was 
colourably  done. 

On  the  other  hand,  notes  or  embellishments  to 
a  book,  the  copyright  to  which  is  not  expired, 
confers  no  power  to  print  the  original.  Although 
authors  of  works  on  the  different  branches  of  the 
law  have  often  printed  the  statutes  at  large  at  the 
end  of  their  books ;  (n)  yet  collusive  notes  to  an 
edition  of  the  statutes  will  not  take  the  right  of 
sole  printing  them  out  of  the  king's  printer's 
patent,  (p)  But  Lord  Clare  doubted  whether 
the  king's  printer  in  Ireland  could  restrain  any 
one  who  pleased  from  publishing  the  Bible  with 
notes,  (p) 

(f»)  Tofuon  ▼•  WaJker,  cited  in  Amb.  405,  and  reported  in 
3  Swanst.  Rep.  672.  And  see  Millar  v.  Taylor,  4  Burr. 
Rep.  2325  ;  and  in  2  Bla.  Rep.  382.  See  1  Cox.  Rep.  2S3. 
MoUe  ▼.  Falkner,  4  Burr.  Rep.  2353.     1  Bla.  Rep.  331. 

(n)  Post,  Chap.  YII. ;  and  see  Cary  v.  Kearsly,  4  Esp. 
N.  P.  C.  169,  for  Lord  £llenborough*s  observations  on  pub- 
lishing a  part  of  Paley's  Philosophy  with  notes. 

(o)  Basket  v.  Cunningham,  1  Bla.  Rep.  376,  post,  Chap.  VII. 

(f)  Oriersan  v.  Jackson,  Irish  T.  R.  304 ;  see  9  Yes.  341. 
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3.  Corrections;  Thus  much  It  was  uecessary  to  say  of  addi- 
cnticumB.  tional  pieces,  and  notes  to  old  books.  Corrections 
or  additional  parts,  which  take  place  in  works  on 
general  subjects,  have  been  before  mentioned.  (9) 
No  doubt  can  be  entertained  but  the  critic  has 
a  copyright  even  in  the  verbal  corrections  and 
alterations  which  he  makes ;  as,  for  instance,  in 
those  works  published  by  Dr.  Bentley. 

(9)  Ante,  Compilations. 
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CHAP.  IV. 

OF    PERIODICAL   PUBLICATIONS. 

It  is  not  so  much  the  contents  of  periodical 
publications,  as  the  laws,  which  regulate  the 
manner  of  giving  them  to  the  public,  that  are  now 
to  be  investigated.  When  the  matter  of  which 
they  are  composed  affects  the  proprietor's  legal 
right  to  the  work — when  it  may  be  of  such  a 
description  as  entirely  to  deprive  him  of  all  con- 
trol over  it,  and  the  courts  of  justice  will  not, 
on  that  account,  protect  him,  it  will  then  be 
necessary  to  notice  and  examine  the  substance 
of  the  work  itself. 

To  render  intelligible  that  part  of  the  laws 
relating  to  the  periodical  publications,  which  are 
distinct  in  their  nature,  it  will  be  convenient  to 
arrange  the  subjects  for  discussion  in  the  following 
order : 

1.  Of  JReviewSj  Magazines ,  ^c. 
II.  Of  Newspapers. 

III.  Of  Pamphlets. 

IV.  The  Property  tlierdn. 

V.  The   Legal    Proceedings   peculiar    to 
Periodical  Publications. 
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I.    REVIEWS. 

Reviews,  Magazines,  Literary  Journals,  and 
works  of  a  similar  description,  consist  of  Sssays 
and  Criticisms. 
i^nginai  rjij^^   Essays^   or  original  pieces,  are   to  be 

viewed  in  the  same  light  as  though  they  had 
been  published  by  themselves, — whether  they 
are  the  composition  of  the  proprietor  himself,  or 
are  procured  for  him.  (a) 

The  parts  which  contain  the  criticisms  dis- 
tinguish these  productions  from  books  in  general. 
Those  articles  are  compounded  of  matter  taken 
from  the  works  of  other  persons,  and  the  obser- 
vations of  the  reviewer.  The  law  is,  therefore, 
two-fold,  as  it  regards  the  extracts,  and  the  ob- 
servations. 
2.  Qoouaons.       The  extracts  must  not  be  made  too  freely : 

sufficient  may  be  taken  to  form  a  correct  idea  of 
the  whole ;  but  no  one  is  allowed,  under  the 
pretence  of  quoting,  to  publish  either  the  whole 
or  the  principal  part  of  another  man's  compo- 
sition ;  and,  therefore,  a  review  must  not  serve 
as  a  substitute  for  the  book  reviewed.  If  so  much 
be  extracted,  that  the  article  communicates  the 
same  knowledge  as  the  original  work,  it  is  an 
actionable  violation  of  literary  property.  The 
intention  to  pirate  is  not  always  necessary  to  be 
proved,  in  an  action  for  violating  this  species  of 

(a)  Wyatty.  Barnard,  S  Yea.  &Benm.  71.    Hagy  r.  Ktri^f 
8  Yes.  215. 
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copyright ;  but  it  is  generally  to  be  inferred  from 
the  quantity  of  matter  copied.  (&) 
The  remarks  made  by  the  critic  must  not  be  3.0bwnritioiif 

*^  ^  of  cntict* 

personal ;  they  must  not  impugn  the  moral  cha-* 
racter  of  the  author,  (c)  It  seems  that  when 
they  are  made  upon  the  merits  of  the  work, 
without  any  reference  to  the  individual  who 
wrote  it,  they  may  be  justified,  however  ridiculous 
he  may  be  rendered,  or  how  much  soever  the 
book  may  be  depreciated  in  value,  {d)     But  in 

(h)  Raworth  v.  Wilkes^  1  Camp.  97 ;  and  see  4  Esp.  N.  P.  C. 
1 70 ;  and  JFUkifu  ▼.  Aikin,  1 7  Ves.  422.  WhiUingham  v. 
Wooler,  Dec.  8,  1817 ;  Eden  on  Injunctions,  281. 

(c)  See  Green  v.  Chapman^  4  Bing.  N.  C.  92 ;  and  Macleod 
V.  Waheley,  3  C,  &  P.  311. 

(i)  Carr  v.  Haod^  1  Camp.  355  ;  and  see  Nightingale  v. 
Stockdale,  Selw.  Ab.  1013,  5th  edit.  EUenborough,  C.  J.— 
Erery  man  who  publishes  a  book  commits  himself  to  the 
judgment  of  the  public ;  and  any  one  may  comment  upon  his 
performance.  If  the  commentator  does  not  step  aside  from 
the  work,  or  introduce  fiction  for  the  purpose  of  condemnation, 
he  exercises  a  £iiir  and  legitimate  right,  In  the  present  case, 
had  the  party  writing  the  criticism  followed  the  plaintiff  into 
domestic  life,  for  the  purpose  of  slander,  that  would  have  been 
libellous:  but  no  passage  of  this  sort  has  been  produced; 
and  even  the  caricature  does  not  affect  the  plaintiff,  except  as 
the  author  of  the  book  which  is  ridiculed.  The  works  of  this 
gentleman  may  be,  for  aught  I  know,  very  valuable:  but, 
whatever  their  merits,  others  have  a  right  to  pass  their  judg* 
ment  upon  them,  to  censure  them  if  they  be  censurable,  and 
to  turn  them  into  ridicule  if  they  be  ridiculous.  The  critic 
does  a  great  service  to  the  public,  who  writes  down  any  vapid 
or  useless  publication ;  such  as  ought  never  to  have  appeared. 
He  checks  the  dissemination  of  bad  taste,  and  prevents  people 
from  wasting  both  their  time  and  money  upon  trash.     I  speak 

A    A 
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an  action  for  libel  against  the  publisher  of  a 
Magazine,  evidence  of  the  writer's  (not  being 
the  defendant)  personal  malice  against  the  plain- 
tiff is  inadmissible,  {e) 

The  Abridgments  and  Translations  sometimes 
published  in  this  description  of  literary  works, 
are  judged  of  in  the  same  manner  as  abridgments 
and  translations  in  general,  {f) 

of  fair  and  candid  criticism :  and  this  every  one  has  a  right  to 
pablish,  although  the  author  may  suffer  a  loss  from  it.  Snch 
a  loss  the  law  does  not  consider  as  an  injury,  because  it  is  a 
loss  which  the  party  ought  to  sustain.  It  is,  in  short,  the  loss 
of  fame  and  profit  to  which  he  was  never  entitled.  Nothing 
can  be  conceived  more  threatening  to  the  liberty  of  the  press 
than  the  species  of  action  before  the  Court.  We  ought  to 
resist  an  attempt  against  free  and  liberal  criticism  at  the 
threshold. 

(e)  Robertsofi  v.  Wylde,  2  M.  &  Rob.  101.  See  the  cases 
of  Chubb  V.  Flannigan,  and  Chubb  v.  Westley^  6  Car.  &  Pay. 
486.  Id.  431.  And  also  Watts  v.  Frazer,  7  id.  369.  If  the 
printer  and  the  editor  of  a  Magazine  be  sued  for  a  libellous 
article  contained  in  it,  they  are  both  liable  for  a  libellous 
lithographic  print  which  is  contained  in  the  work,  though  it 
was  not  printed  by  the  printer,  provided  that  the  print  is 
referred  to  in  the  letter  press  part  of  the  libellous  article. 
And  it  is  not  libellous  to  criticise  f&irly  and  honestly  a  painting 
or  any  work  of  art  publicly  exhibited,  however  strong  the 
terms  of  censure  may  be.  Thompson  v.  ShaekeU,  M.  &  M.  187. 
And  it  has  been  held,  that  a  fair,  reasonable,  and  temperate, 
though  erroneous  criticism  of  a  work  of  art,  if  not  written  for 
the  purpose  of  hurting  the  plaintiff  in  his  profession,  is  not  a 
libel.     Soane  v.  Knight,  M.  &  M.  74. 

(/)  Ante,  344,  346.  See  Dod$ley  v.  Kinnersley,  Amb.  403. 
As  to  entry  of  them  at  Stationers*  Hall,  see  54  Creo.  3, 
c.  156,  s.  5,  and  for  property  in  a  review,  see  8  Yes.  815, 
and  post. 
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11 .    NEWSPAPERS. 

No  other  class  of  writings  makes  so  great  an 
impression  on  the  public  mind  as  periodical  pub- 
lications.    The  most  powerful  is  a  Neioepaper. 

The  governments  of  every  country  have,  there- 
fore^ been  very  careful  to  make  rules  and  regu- 
lations concerning  newspapers.  Under  despotic 
ones,  they  are  subject  to  censors ;  but  in  England, 
where  it  is  contrary  to  the  spirit  of  the  ancient 
laws  to  anticipate  the  commission  of  evil,  it  is 
sufficient  that  the  publishers  are  known,  and  may 
readily  be  called  on  to  answer  for  the  contents 
of  their  papers. 

Of  the  laws  respecting  newspapers,  it  will  be 
proper  to  notice, — 

1  •  The  rules  that  regulate  the  puhlicatwn^ 
so  that  the  persons  concerned  in  them 
may  be  easily  known. 

2.  The  contents^  and  what  things  are 
sometimes  published  in  them,  which 
give  offence  to  the  laws. 

3.  In  what  instances  noticed  by  the  law. 
The  Gazettes,  &c. 

4.  The  stamp  duties. 

Papers  for  circulating  news  were  first  published 
in  England  in  the  reign  of  Queen  Elizabeth. 
It  was  not  until  the  reign  of  Queen  Anne  that 
any  notice  appears  to  have  been  taken  of  them 
by  the  legislature. 

A  newspaper  may   now  be  defined  to  be  a  Definition  of 

A  A  2  "'"••'-'• 
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paper  containing  public  news,  intelligence^  or 
occurrences,  printed  in  any  part  of  the  United 
Kingdom,  to  be  dispersed  and  made  public ;  and 
it  may  consist  of  a  sheet,  or  other  piece  of  paper,  (^) 
containing  on  one  side  thereof  a  superficies^  ex- 
clusive of  the  margin  of  the  letter  press,  of  one 
thousand  five  hundred  and  thirty  inches.  (A) 
1.  Manner  of       The  regulations  that  were  made  for  the  better 
pu  icaton.      conducting  the  public  press,  in  those  statutes  that 
impose  the  stamps  on  newspapers,  appear  actually 
or  virtually  to  be  consolidated  in  the  act  passed 
in  1836.  (£) 
Thedeciaration      It  is  required  that  a  declaration  (A)  shall  be 

(^)  6  &  7  Wm.  4,  c.  76.  The  oldest  newspaper  extant  is 
dated  July  23,  1588.  "  The  English  Mercurie,  publuhed  6y 
authoritU  for  the  prevention  of  false  reports."  It  is  among 
the  state  papers  in  the  British  Museum. 

(A)  For  the  duty  on  a  newspaper,  and  the  increase  of  it  in 
proportion  to  the  size,  see  post,  Stamps* 

(•)  6  &  7  Wm.  4,  c.  76. 

(ft)  Id.  s.  6.  That  clause  is  so  very  important,  that  it  is 
better  it  should  be  stated  at  length.  It  is  enacted,  that  no 
person  shall  print  or  publish,  or  shall  cause  to  be  printed  or 
published,  any  newspaper  before  there  shall  be  delivered  to 
the  commissioners  of  stamps  and  taxes,  or  to  the  proper 
authorLzed  officer  at  the  head  office  for  stamps  in  Westminster, 
Edinburgh^  or  DtAlin  respectively,  or  to  the  distributor  of 
stamps  or  other  proper  officer  appointed  by  the  said  commis* 
sioners  for  the  purpose,  in  or  for  the  district  within  which  snch 
newspaper  shall  be  intended  to  be  printed  and  published,  a 
declaration  in  writing  containing  the  several  matters  and  things 
hereinafter  for  that  purpose  specified ;  that  is  to  say,  every 
such  declaration  shall  set  forth  the  correct  title  of  the  newspaper 
to  which  the  same  shall  relate,  and  the  true  description  of  ike 
house  or  building  wherein  such  newspaper  is  intended  to  be 
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delivered  into  the  Stamp  Office  at  Westminster, 
Edinburgh,  or  Dublin,  or  to  an  officer  in  the 

printed,  and  also  of  the  house  or  building  wherein  such  news- 
paper is  intended  to  be  published,  by  or  for  or  on  behalf  of 
the  proprietor  thereof,  and  shall  also  set  forth  the  true  name, 
addition,  and  place  of  abode  of  every  person  who  is  intended 
to  be  the  printer,  or  to  conduct  the  actual  printing  of  such 
newspaper,  and  of  every  person  who  is  intended  to  be  the 
publisher  thereof,  and  of  every  person  who  shall  be  a  proprietor 
of  such  newspaper  who  shall  be  resident  out  of  the  United 
Kingdom,  and  also  of  every  person  resident  in  the  United 
Kingdom  who  shall  be  a  proprietor  of  the  same,  if  the  number 
of  such  last-mentioned  persons  (exclusive  of  the  printer  and 
pablisber)  shall  not  exceed  two,  and  in  case  such  number  shall 
exceed  two,  then  of  such  two  persons,  being  such  proprietors 
resident  in  Uie  United  Kingdom,  the  amount  of  whose  re- 
spective proportional  shares  in  the  property  or  in  the  profit  or 
loss  of  such  newspaper  shall  not  be  less  than  the  proportional 
share  of  any  other  proprietor  thereof  resident  in  the  United 
Eongdom,  exclusive  of  the  printer  and  publisher,  and  also 
where  the  number  of  such  proprietors  resident  in  the  United 
Kingdom  shall  exceed  two,  the  amount  of  the  proportional 
shares  or  interests  of  such  several  proprietors  whose  names 
shaU  be  specified  in  such  declaration ;  and  every  such  decla- 
ration shall  be  made  and  signed  by  every  person  named  therein 
as  printer  or  publisher  of  the  newspaper  to  which  such  decla- 
ration shall  relate,  and  by  such  of  the  said  persons  named 
therein  as  proprietors  as  shall  be  resident  within  the  United 
Kingdom :  and  a  declaration  of  the  like  import  shall  be  made, 
signed,  and  delivered  in  like  manner  whenever  and  so  often  as 
any  share,  interest,  or  property  soever  in  any  newspaper 
named  in  any  such  declaration  shall  be  ^assigned,  transferred, 
divided,  or  changed  by  act  of  the  parties  or  by  operation  of  law, 
10  that  the  respective  proportional  shares  or  interests  of  the 
persons  named  in  any  such  declaration  as  proprietors  of  such 
newspaper,  or  either  of  tiiem,  shall  respectively  become  less 
than  the  proportional  share  or  interest  of  any  other  proprietor 
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country,  to  be  appointed  for  that  purpose,  under 
a  penalty  of  50/.  for  each  publication. 

thereof,  exclusive  of  the  printer  and  publisher,  and  also  when- 
ever and  so  often  as  any  printer,  publisher,  or  proprietor  named 
in  any  such  declaration,  or  the  person  conducting  the  actual 
printing  of  the  newspaper  named  in  any  such  declaration  shall 
be  changed,  or  shall  change  his  place  of  abode,  and  also  when- 
ever and  so  often  as  the  title  of  any  such  newspaper  or  the 
printing  office  or  the  place  of  publication   thereof  shall  be 
changed,  and  also  whenever  in  any  case,  or  on  any  occasion,  or 
for  any  purpose,  the  said  commissioners,  or  any  officer  of  stamp 
duties  authorized  in  that  behalf,  shall  require  sneh  deekuraiion 
to  be  made,  signed,  and  delivered,  and  shall  cause  notice  in 
writing  for  that  purpose  to  be  served  upon  any  person,  or  to 
be  left  or  posted  at  any  place  mentioned  in  the  last  preceding 
declaration  delivered  as  aforesaid,  as  being  a  printer,  publisher, 
or  proprieter  of  such  newspaper,  or  as  being  the  place  of  print- 
ing or  publishing  any  such  newspaper  respectively ;  and  every 
such  declaration  shall  be  made  before  any  one  or  more  of  the 
said  commissioners,  or  before  any  officer  of  stamp  duties  or 
other  person  appointed  by  the  said  commissioners,  either  ge- 
nerally or  specially  in  that  behalf;  and  such  commissioners 
or  any  one  of  them,  and  such  officer  or  other  person,  are  and 
is  hereby  severally  and  respectively  authorized  to  take  and 
receive  such  declaration  as  aforesaid ;  and  if  any  person  shall 
knowingly  and  wilfully  sign  and  make  any  such  declaration  in 
which  shall  be  inserted  or  set  forth  the  name,  addition,  or  place 
of  abode  of  any  person  as  a  proprietor,  publisher,  printer,  or 
conductor  of  the  actual  printing  of  any  newspaper  to  which 
such  declaration  shall  relate,  who  shall  not  be  a  proprietor, 
printer,  or  publisher  thereof,  or  from  which  shall  be  omitted 
the  name,  addition,  or  place  of  abode  of  any  proprietor,  pub- 
lisher, printer,  or  conductor  of  the  actual  printing  of  such 
newspaper,  contrary  to  the  true  meaning  of  this  act,  or  in 
which  any  matter  or  thing  by  this  act  required  to  be  set  forth 
shall  be  set  forth  otherwise  tiian  according  to  the  truth,  or  from 
which  any  matter  or  thing  required  by  this  act  to  be  truly  set 
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To  prevent  fraud  in  the  returns  as  to  News- 
papers, there  is  to  be  a  distinct  die  to  mark  or 
stamp  each  newspaper ;  so  that  the  stamps  de- 
livered for  one  paper  may  not  be  used  by  the 
proprietors  of  another  newspaper.  (2) 

The  declaration  is  filed  by  the  commis-  Evidence  of 
sioners,  (m)  and  a  certified  copy  made  and  signed  ^ 
by  them,  is  delivered  on  payment  of  one  shil- 
ling, will,  in  all  matters  civil  and  criminal,  be 
evidence  of  itself  against  the  makers  of  it  (n)  A 
false  certificate  renders  its  maker  liable  to  a 
penalty  of  lOOZ.     The  prosecutor  for  penalties, 

forth  shall  he  entirely  omitted,  every  such  offender  heing  con- 
Ticted  thereof  shall  he  deemed  guilty  of  a  misdemeanor. 

{/)  6  &  7  Wm.  4,  c.  76,  s.  3.  (w)  Id.  s.  8. 

(»)  In  an  action  for  a  lihel  contained  in  a  newspaper,  the 
defendant  has  a  right  to  have  read,  as  part  of  the  plaintiff*s 
case,  another  part  of  the  same  newspaper  referred  to  in  the 
lihel  complained  of.  TkortUon  v.  Stepheuy  2  M.  &  Rob.  45. 
And  in  an  action  for  a  libel  against  the  printer  of  a  newspaper, 
one  of  the  proprietors  of  the  newspaper  is  a  competent  witness 
for  the  defendant,  as  he  is  not  liable  for  contribution.  Moscati 
V.  Lawson,  7  C.  &  P.  32.  And  it  seems  the  proprietor  of  a 
newspaper,  convicted  and  fined  for  the  publication  of  a  libel 
in  the  paper,  inserted  without  his  knowledge  and  consent  by 
the  editor^  cannot  recover  against  the  editor  the  damages  sus- 
tained by  such  conviction.  Colburn  v.  Patmore^  1  C,  M.  &  R. 
73.  4  Tyr.  677.  The  defendant  cannot  go  into  evidence  in 
mitigation  of  damages,  to  shew  that  the  same  libel  had  ap- 
peared in  another  newspaper,  from  which  the  plaintiff  had 
already  recovered  damages ;  but  the  defendant  may  shew  that 
he  copied  the  libel  from  another  newspaper,  and  omitted 
several  passages  contained  in  that  newspaper  which  reflected 
on  the  character  of  the  plaintiff.  Creevey  v.  Carr,  7  C.  &  P.  64. 


paper 
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upon  producing  a  newspaper,  need  not  prove 
the  purchase  of  it.  All  notices  will  be  sufficiently 
served,  which  are  left  at  the  printing-office  named 
in  the  act.  (n)  But  if  another  declaration  has 
been  made  and  delivered  to  the  commissioners 
(prior  to  the  publication  of  any  objectionable 
matter,)  in  which  it  is  specified  that  the  maker 
of  it  has  ceased  to  be  engaged  in  the  newspaper, 
he  will  be  exonerated  from  all  liability  imposed 
by  the  first  declaration,  (o) 
Names  on  the  The  uomes  and  residences  of  the  printers  and 
publishers,  and  the  day  of  publication,  must  also 
appear  at  the  end  of  every  newspaper ;  (p)  and 

(n)  6  &  7  Wm.  4,  c.  76,  s.  9. 

(o)  Id.  See  Rex  v.  Gutch  and  Others^  1  M.  &  M.  433. 
In  an  indictment  for  libel,  the  proprietor  of  a  newspaper  is 
primd  facie  answerable  for  what  appears  in  it :  but  the  pre- 
sumption arising  from  proprietorship  may  be  rebutted,  and  an 
exemption  established.  But  proof  that  the  defendant  accounted 
for  the  stamp  duties  of  the  paper  in  question,  is  proof  of  pub- 
lication. Cook  T.  Ward,  6  Bing.  409.  The  Court  held,  in 
an  action  for  a  libel  contained  in  a  newspaper,  that  the  pub- 
lication was  proved  by  the  production  of  a  newspaper  corres- 
ponding in  title,  &c.  with  that  described  in  the  affidavit  lodged 
at  the  stamp  office,  Mayne  v,  Fletcher ^  9  B.  &  C.  382.  And 
the  rule  established  at  nisi  prius  in  prosecutions  for  libel  in 
a  newspaper,  viz.  that  after  production  of  the  stamp  office 
affidavit,  a  paper  corresponding  with  it  in  title,  printer's  and 
publisher's  name,  and  place  of  publication,  may  be  put  in  and 
read  as  published  by  the  parties  therein  named,  without  other 
proof  on  this  point,  applies  equally  on  motions  for  criminal 
informations.  The  King  v.  Donnison  and  Another^  4  B«  &  Ad. 
698. 

(p)  Id.  &•  14.  And  a  printer  whose  name  does  not  thus 
appear,  cannot  recover  in  an  action  for  work  and  labour  for 
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two  copies  of  it,  digned  by  the  printer  or  publisher, 
musty  within  three  days,  be  deliirered  to  the  com- 
missioners of  stamps,  (who  will  pay  for  them), 
nnder  a  penalty  of  20/.  Such  paper  may,  within 
two  years  after  the  publication,  be  produced  at 
the  expense  of  the  party  applying  for  it,  as  evi- 
dence in  any  court  of  justice,  (y) 

A  newspaper  is  generally  made  up  of  para-  2.  itscontenu. 
graphs,  either  essays  or  observations  of  the  editor, 
and  advertisements. 

In  neither  shape  can  any  thing  blaspfiemausy  Paragraphs. 
seditious  J  or  libellous  ^  (r)  be  given  to  the  world. 
For  the  proprietor  of  a  newspaper,  although  he 
does  not  interfere  in  conducting  it,  is  answerable, 
criminally,  as  well  as  civilly,  for  the  acts  of  his 
agents,  by  an  insertion  of  offensive  matter  in  his 
newspaper,  (s)  The  whole  publication  is  con- 
sidered in  law  as  written  by  him ;  for  otherwise, 
he  might  give  the  form  of  letters,  advertisements, 
&c.,  to  his  own  observations,  and  thus  elude  his 
merited  punishment,  (i)     In  the  case  of  Hex  v. 

printing  it.  Marehant  v.  Evans,  2  B.  Moore,  14.  See  Ste^ 
phens  V.  Robinson,  2  C.  &  J.  209.     S.  C.  2  Tyr.  280. 

(q)  Id.  9.  13  and  27.    See  Smith  v.  Oillett,  2  A.  &  £.  361. 

(r)  It  is  a  libel  to  publish  in  a  newspaper  a  story  of  an 
individaal  calculated  to  render  him  ludicrous,  although  he  may 
have  told  the  same  story  of  himself.  Cook  y.  Ward,  6  Bing. 
409. 

(»)  Rex  V.  Walter,  3  Esp.  N.  P.  C.  21.  The  King  v. 
E.  Topham,  4  T.  R.  127. 

(0  Where  one  newspaper  copied  a  libellous  paragraph  from 
another,  adding  the  word  "  fudge"  at  the  close,  Lord  Lynd- 
httrst  held,  in  an  action  by  the  party  libelled  against  the  pub- 
lisher of  th«  paper  in  which  the  word  *' fudge"  was  added, 
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Woodfall,  (u)  (proprietor  of  the  NewB\  in  which 
the  jury  found  a  verdict  of  guilty  of  printing  and 
publishing  only^  Lord  Mansfield  observed,  that 
when  the  act  is  in  itself  unlawful,  (as  in  that 
case,  being  a  libel  on  the  King,  signed  Jtmiitf,) 
the  proof  of  justification  or  excuse  lies  cm  the 
defendant ;  and  in  failure  thereof,  the  law  tm- 
plies  a  criminal  intent  in  the  proprieUnr,  although 
it  clearly  appear  that  the  offensive  paragraph 
was  not  written  by  him.  (t;) 

that  it  was  for  the  jury  to  say  whether  the  object  was  to  yin- 
dicate  the  character  of  the  party  by  the  addition  of  the  word, 
or  whether  it  was  only  introduced  for  the  purpose  of  creating 
an  argument,  in  case  proceedings  should  be  afterwards  taken. 
Hunt  V.  Algar^  6  C.  &  P.  245.  But  if  a  person  sends  a 
manuscript  to  the  printer  of  a  periodical  publication,  and  does 
not  restrain  the  printing  and  publishing  of  it,  and  he  ]»ints 
and  publishes  it  in  that  publication,  that  person  is  considered 
as  the  publisher,  and  is  liable  to  an  action.  Burdett  v.  Cobbett, 
5  Dow.  801.  In  order  to  shew  that  a  defendant  had  caused  and 
procured  a  printed  libel  to  be  inserted  in  a  newspaper;  a  re- 
porter to  a  public  newspaper  proved  that  he  had  given  a 
written  statement  to  the  editor  of  the  newspaper,  the  contenu 
of  which  had  been  communicated  by  the  defendant,  for  the 
purpose  of  such  publication,  and  that  the  newspaper  then  pro- 
duced, was  exactly  the  same,  with  the  exception  of  one  or  two 
slight  alterations,  not  affecting  the  sense.  Abbott,  Lord,  C.  J.t 
held,  that  what  the  reporter  published,  in  consequence  of  what 
passed  with  the  defendant,  might  be  considered  as  published 
by  the  defendant ;  but  that  the  newspaper  could  not  be  read 
in  evidence,  without  producing  the  written  account  delivered 
by  the  witness  to  the  editor.  Adams  v.  Kelly,  1  R.  &  M. 
157. 

(tt)  5  Burr.  2667. 

(v)  See  1  Wm.  4,  c.  73,  as  to  the  bond  to  be  given  to 
secure  payment  of  damages  on  actions  for  a  libel. 
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In  the  newspapers  are  given,  by  the  sufferance  Reporu. 
of  Parliament,  the  speeches  that  are  made  in  the 
House  of  Lords  and  in  the  Commons,  and  also 
all  copies  of  documents  printed  at  the  command 
of  either  of  them,  although  they  may  contain 
reflections  on  individuab.  (to)  But  if  a  member 
publish  his  speech  in  a  newspaper,  and  it  contain 
slanderous  charges,  an  information  for  a  libel 
may  be  supported  against  him,  {x)  as  well  as 
against  the  editor. 

A  correct  statement  of  what  passes  in  a  court 
of  justice  (  y)  may  be  published  in  a  newspaper, 
unless  the  Court  intimate  that  it  is  their  desire 
that  no  report  should,  as  yet,  be  sent  forth  to  the 
world,  (z)  for  fear  of  prejudicing  some  of  the 

(w)  Rex  ▼.  WriglU,  S  T.  R.  293.  It  was  contended  that, 
althon^  the  report  of  the  House  of  Commons  could  not  itself 
be  considered  as  a  libel,  the  editor  not  acting  under  the  autho- 
rity of  the  House  might  be  indicted  for  publishing  with  a  view 
to  general  circulation.  See  Siockdah  v.  Hansard^  9  Ad.  & 
El.  1. 

(x)  King  v.  Lord  Abingdon^  1  £sp.  N.  P.  C.  226,  and  see 
Rex  v.  Creevtf,  1  M.  &  S.  273,  Rex  v  Bate,  Dougl.  387. 

(y)  Curry  v.  Walter,  1  Esp.  N.  P.  G.  457,  and  1  Bos.  & 
PnL  525,  S.  C,  and  see  5  Esp.  N.  P.  C.  123,  2  Camb.  563. 

{z)  Rex  V.  Wright,  8  T.  R.  293,  and  see  Rex  v.  Clement, 
4  Bam.  &  Aid.  218,  post.  Chap.  VII.  Lawrence,  J. — The 
piooeedings  of  courts  of  justice  are  daily  published,  some  of 
which  highly  reflect  on  individuals  ;  but  I  do  not  know  that 
an  information  was  ever  granted  against  the  publishers  of 
them.  Many  of  these  proceedings  contain  no  point  of  law ; 
and  are  not  published  under  the  authority  of  the  sanction  of 
the  Courts,  but  they  are  printed  for  the  information  of  the 
public.     Not  numy  years  ago,  an  action  was  brought  in  the 
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parties  to  the  suit.  And  in  an  action  for  a  libel, 
it  must  be  proved  that  the  account  given  in  the 
newspaper,  contains  in  substance  precisely  what 
was  delivered  in  the  Court,  (a) 

Court  of  Common  Pleas  by  Currie  v.  WaUer,  proprietor  of 
The  Times,  for  publishing  a  libel  in  the  paper  of  The  7Yme«, 
which  supposed  libel  consisted  in  merely  stating  a  speech 
made  by  a  counsel  in  this  Court  on  a  motion  for  leave  to  file 
a  criminal  information  against  Mr.  Currie.  Lord  Chief  Justice 
Eyre,  who  tried  the  cause,  ruled  that  this  was  not  a  libel,  nor 
the  subject  of  an  action,  it  being  a  true  account  of  what  had 
passed  in  this  Court ;  and  in  this  opinion  the  Court  of  Com- 
mon Pleas  afterwards,  on  a  motion  for  a  new  trial,  all  con* 
curred,  though  some  of  the  judges  doubted  whether  or  not 
the  defendant  could  avail  himself  of  that  defence  on  the  general 
issue.  Though  the  publication  of  such  proceedings  may  be  to 
the  disadvantage  of  the  particular  individual  concerned,  yet  it 
is  of  vast  importance  to  the  public  that  the  proceedings  of 
courts  of  justice  should  be  universally  known.  The  general 
advantage  to  the  country  in  having  these  proceedings  made 
public  more  than  counterbalances  the  inconveniences  to  the 
private  persons  whose  conduct  may  be  the  subject  of  such 
proceedings.  The  same  reasons  also  apply  to  the  proceedings 
in  parliament :  it  is  of  advantage  to  the  public,  and  even  to 
the  legislative  bodies,  that  true  accounts  of  their  proceedings 
should  be  generally  circulated ;  and  they  would  be  deprived 
of  that  advantage,  if  no  person  could  publish  their  proceedings 
without  being  punished  as  a  libeller.  Though,  therefore,  the 
defendant  was  not  authorized  by  the  House  of  Commons  to 
publish  the  report  in  question ;  yet,  as  he  only  published  a 
true  copy  of  it,  I  am  of  opinion  that  the  rule  ought  to  be  dis- 
chai^d.     Rule  discharged. 

{a)  In  order  to  justify  the  publication  of  a  report  of  a  cause 
tried  in  a  court  of  justice,  the  report  must  contain  a  £dr  and 
accurate  statement  of  what  took  place  at  the  trial.  A  mere 
statement  by  counsel  in  his  opening  to  the  jury,  unsupported 
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An  infbnnation  will  lie  for  publishing  an  in- 
vective statement,  unconnected  with  argumenti 

bjT  evidence,  is  not  a  fiiir  and  impartial  report.  Saunders  y. 
MiJU^  3  ML.  &  P.  520.  6  Bing.  213.  A  libel  purported  to 
be  a  report  of  what  occurred  before  one  of  his  Majesty's  com- 
missioners of  inquiry  respecting  corporations,  Mr.  Justice 
Patteson  held,  that  the  defendant  could  not  give  evidence  of 
the  accuracy  of  the  report  as  a  matter  of  justificadon,  but  that 
he  might  give  such  evidence  in  mitigation  of  damages ;  and 
that  if  he  did  so,  the  plaintiff  might  give  evidence  in  reply  to 
shew  the  inaccuracy  of  the  report.  CharUan  v.  Waitant  6  C, 
&  P.  385.  It  is  doubtful  whether  the  publication  of  the  pro- 
ceedings of  a  court  of  law,  containiqg  matter  de&matory  of  a 
person  who  is  neither  a  party  to  the  suit,  nor  present  at  the 
time  of  inquiry,  amounts  to  a  libel  or  not.  But  an  account 
published  in  a  newspaper  of  proceedings  in  a  court  of  law, 
containing  matter  redounding  to  the  discredit  of  a  person  in 
his  business  of  an  attorney,  is  (whether  true  or  false)  rendered 
actionable  as  libellous  by  the  paragraph  being  headed  or  in- 
troduced with  the  line  "  shameful  conduct  of  an  attorney :" 
and,  consequently,  pleas  of  justification,  averring  that  the 
supposed  libel  was  a  true  report  of  such  proceedings,  were 
therefore  held  to  be  bad.  Lewu  v.  Clement,  3  B.  &  A.  702. 
S.  C.  (in  error)  7  Moore,  200.  3  B.  &  B.  297.  1  Price's 
P.  C.  181.  It  is  no  justification  in  an  action  for  a  libel  in  a 
newspaper,  that  the  matter  complained  of  is  a  true,  fair,  just, 
and  correct  report  and  account  of  proceedings  which  took  place 
at  a  public  police  office,  in  the  course  of  a  preliminary  inquiry, 
openly  and  publicly  conducted  before  a  justice  upon  a  criminal 
charge  against  the  plaintiff,  although  published  with  no  scan- 
dalous, de&matory,  unworthy,  or  unlawful  motive,  but  merely 
as  public  news.  It  seems,  however,  that  it  is  lawful  to  publish 
in  a  newspaper  the  result  of  what  a  justice  may  think  fit  to 
do,  upon  a  matter  of  criminal  charge  previous  to  trial,  if  the 
publication  contains  no  statement  of  the  evidence,  nor  any 
comments  upon  the  case.  Duncan  v.  Thwaites,  5  D.  &  R.  447. 
SB.  8c  C.  556.     In  an  action  for  a  libel  on  not  guilty  pleaded. 
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against  a  judge  or  jury,  for  any  thing  done  in 
their  respective  capacities,  under  pretence  of  its 
being  a  report  of  legal  proceedings.  (6)  And  no 
person  will  be  allowed  to  mix  his  own  obsenra- 
tions  with  what  has  passed  in  the  Court,  (c) 
It  seems,  that  editors  of  newspapers  may  abuse 

it  appeared  that  the  libel  (which  was  contained  in  a  newspaper) 
purported  to  be  an  account  of  the  trial  of  a  former  action, 
brought  by  the  same  plaintiff,  for  a  libel  against  third  parties ; 
and  after  stating  the  libel  in  the  original  action,  and  the  facts 
proved  by  the  then  defendants,  and  the  summing  np  of  the 
judge,  stated  that  the  jury  found  a  yerdict  for  the  plaintiff, 
with  del.  damages.  No  evidence  was  giYen  as  to  any  such 
trial  having  in  fiu;t  taken  place,  or  whether  the  report  was  fair 
or  not.  The  judge  left  it  to  the  jury  to  say  whether  the  report, 
although  it  contained  some  allegations  injurious  to  the  plaintiff 
on  the  face  of  it ;  and  the  jury  having  found  for  the  defendant, 
the  Court  refused  to  grant  a  rule  for  a  new  trial.  Chdtmert  v. 
Payne,  2  C,  M.  &  R.  156.     1  Gale,  69. 

(6)  Rex  V.  WhUe,  1  Campb.  N.  P.  C.  359,  u. ;  and  see  Re^ 
V.  WaUfm,  2  T.  R.  199. 

(c)  Carr  v.  Jones,  3  Smith,  491,  503.  S.  C.  under  the 
names  of  Styles  y.  Nokes,  in  7  East,  499,  503.  Lord  Ellra- 
borough  and  Grose,  J.,  observed,  that  it  must  not  be  taken 
for  granted  that  the  publication  of  every  matter  which  passes 
in  a  court  of  justice,  however  truly  represented,  is,  under  all 
circumstances,  and  with  whatever  motive  published,  justifiahle: 
hut  that  doctrine  must  be  taken  with  gprsins  of  allowanoe. 
It  often  happens,  said  Lord  EUenborough,  that  circnmstanoes 
necessary  for  the  sake  of  public  justice  to  be  disclosed  by  a 
witness  in  a  judicial  inquiry,  are  very  distressing  to  tlie  fed- 
ingsof  individuals  on  whom  they  reflect  And  if  audi  eir^ 
cnmstanees  were  afterwards  wantonly  published,  I  should 
hesitate  to  say  that  such  unnecessary  publication  was  not 
libellous,  merely  because  the  matter  had  been  giyen  in  evi- 
dence of  a  court  of  justice. 
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each  other  with  impunity :  but  it  is  actionable 
to  declare  that  any  newspaper  is  low  in  circula- 
tion, and  to  insinuate  that  advertisers  should 
avoid  it.  (d) 

The  editor  of  a  newspaper  cannot,  in  answer  AdvertiM- 
to  an  indictment,  say  that  the  objectionable  part 
18  the  advertisement  of  another  person^  and  that 
he  has  no  interest  in  it ;  and,  therefore,  that  he 
ought  not  to  be  acountable  for  it,  if  he  give  up 
the  real  author,  (e) 

But  some  advertisements  which  appear  to  re*  ubeiious  ones, 
fleet  on  individuals,  may  be  [inserted.    Thus,  an 
advertisement  in  a  newspaper,  whereby  a  per- 
son requested  to  be  informed  whether  another 
had  been  guilty  of  a  transaction  which  amounted 

{d)  Herwl  v,  Stuart,  1  Esp.  N.  P.  C.  487 ;  and  see  Stuart 
V.  LoveU,  1  Stark.  93. 

(e)  Lewis  v.  Walter,  4  Bam.  &  Aid.  605.  Brown  y.  Cromne, 
2  Stark.  297,  301.  See  Lay  v.  Lawson,  4  A.  &  £.  795. 
The  declaration  stated  tliat  defendant  published  an  advertise- 
ment in  a  newspaper,  stating  that  a  capias  had  issued  against 
plaintiff  and  that  it  had  been  impracticable  to  take  him,  and 
offering  a  reward  for  such  information  to  be  given  to  the 
sheriff's  officer  as  would  enable  him  to  take  plaintiff;  inuendo, 
that  plaintiff  was  in  indigent  circumstances,  incapable  of 
paying  the  debt,  and  keeping  out  of  the  way  to  avoid  being 
served  with  process.  Plea,  that  a  capias  had  been  issued, 
indorsed  for  bail,  and  delivered  to  the  sheriff;  that  defendant 
had  kept  out  of  the  way  to  avoid  being  taken ;  that  the 
sheriff's  officer  had  been  unable  to  take  him ;  and  that  de- 
fendant had  published  the  advertisement,  at  the  request  of 
the  paity  suing  out  the  writ,  within  four  calendar  months  of 
the  date  of  the  writ,  to  enable  the  sheriff  and  his  officer  to 
arrest.     The  Court  held  it  a  justification. 
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to  a  felony,  vas  held  not  to  be  a  libel,  because 
the  advertiser,  or  his  employer,  was  interested  in 
the  discovery ;    and  the  inquiry  was  not  made 
with  any  intention  of  wounding  his  feelings,  (y*) 
Illegal  ad-  Many  statutes  have  passed  to  restrain  the  pub- 

lication of  certain  description  of  advertisements. 
Under  stat.  9  Ann,  c.  6,  s.  5,  and  10  Ann.  c.  26, 
s.  109,  a  penalty  of  100/.  is  imposed  on  all  per- 
sons, (the  latter  particularly  mentioning  printers 
and  publishers,)  for  advertising  the  keeping  of 
any  office  for  illegal  insurances  an  marriage^  or 
offices  under  pretence  of  improving  small  sums. 

By  several  statutes,  the  publishing  proposals^br 
gaming  in  the  lotteries  had  been  restrained,  under 
the  penalty  of  50/.  for  every  offence.  One  Smith 
was  held  to  have  incurred  the  penalty,  because 
he  had  published  a  proposal  in  the  usual  way  in 
his  newspaper,  (g)     Lord  Kenyon  wished  it  to 

(/)  Delany  y.  Jonea,  4  Esp.  N.  P.  C.  191.  Ellenborougb, 
C.  J. — This  paper  is  relied  upon  as  necessarily  carrying  with 
it  the  imputation  that  the  plaintiff  was  guilty  of  bigamy.  You 
must  be  of  opinion  that  it  does  carry  such  imputation  before 
you  can  find  a  verdict  for  the  plaintiff,  as  that  meaning  is 
necessary  to  make  the  paper  a  libel  at  all.  The  plaintiff's 
counsel  contend  that  you  are  to  take  into  your  consideration 
only,  whether  the  advertisement  conveys  a  libellous  charge 
against  the  plaintiff  or  not  ?  I  am  of  a  different  opinion :  I 
cenceive  the  law  to  be,  that  though  that  which  is  spoken  or 
written  may  be  injurious  to  the  character  of  the  party  ;  yet, 
if  done  bond  fide^  as  with  a  view  of  investigating  a  &ct,  ia 
which  the  party  making  it  is  interested,  it  is  not  libelloos. 
And  see  Stockley  v.  Clement^  4  Bing.  162,  and  12  Moore,  376. 

{g)  King  v.  Smith,  4  T.  R.  414. 
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be  understood  that  the  distributor  of  hand  hilh 
of  a  similar  description  would  be  equally  criminaK 
The  last  lottery  was  granted  by  4  Geo.  4,  c.  60 : 
enlarged  by  2  Wm.  4,  c.  2.  There  is  a  penalty 
of  50/.  incurred  by  those  who  publish  advertise- 
ments of  foreign  or  illegal  lotteries,  (t) 

And  any  person  publicly  advertising  a  reward, 
holding  out  a  promise  that  no  question  should  be 
asked,  for  the  return  of  things  stolen  or  lost,  &c. 
and  any  person  printing  or  publishing  such  ad- 
vertisement, will  be  liable  respectively  to  forfeit 
the  sum  of  50/.  {k) 

For  advertising,  or  printing  an  advertisement, 
for  a  public  debate  on  any  subject  upon  the 
Lord's  day,  a  person  subjects  himself  to  a  for- 
feiture of  50/.  (/)  The  action  to  be  brought 
within  six  months. 

By  the  5  &  6  Wm.  4,  c.  65,  s.  2,  a  penalty  is 
inflicted  on  the  printers  and  publishers  of  news- 
papers who  publish  any  lecture  delivered  in  any 
school,  seminary,  institution,  or  other  place, 
without  the  consent  or  leave  of  the  author  of 
such  lecture. 

A  newspaper  is  made  legal  evidence  by  several  3.  in  what 

i»         <i  •  A  •      1  «  instaoces  no- 

acts  of  parliament,  tor  particular  purposes,  as  of  Uced  by  the 

law 

meetings  to  petition  parliament,  notice  of  moving 
for  a  private  bill,  &c.  (m) 

(0  6  &  7  Wm.  4,  c.  66. 

Ik)  25  Geo.  2,  c.  36.  (Q  21  Geo.  3,  c.  49,  s.  5. 

(m)  36  Greo.  3,  c.  8,  8. 1 ;  Bnd  see  BoydeU  ▼•  Drummondf 
2  Caropb.  N.  P.  C.  157;  and  Lord  OaUway  v.  MaUhews^ 
10  Bast,  264.     JeMns  v.  Blizard,  1  Stark.  418. 

B  B 
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But  the  newspaper  of  which  the  law  takes  the 
most  notice  is  one  published  by  authority,  the 
London  Gazette  :(n)  in  which  it  is  necessary 
to  insert  all  dissolutions  of  partnership ;  (o)  for 
there  is  a  strong  presumption  that  every  body 
reads  the  Gazette,  but  it  is  not  always  held 
to  be  sufficient,  without  notice  to  each  cus- 
tomer, unless  it  can  be  shewn  that  it  is  probable 
that  the  defendant  saw  it.  Although  the  instruc- 
tions for  the  dissolution  of  a  partnership  cannot 
be  evidence  without  an  agreement  stamp ;  (p)  yet 
the  Gazette  may,  for  it  is  only  a  mere  recital 
that  the  partnership  has  been  dissolved,  be  read.  (^) 

Notices  in  By  Bcveral  acts  of  parliament  a  notice  pub- 

^^^^'  lished  in  the  London  Gazette  is  deemed  to  be 

good  and  sufficient  notice  to  -  all  his  Majesty's 
subjects,  (r) 

4.  Stamp  A  stamp  duty  is  imposed  on  newspapers :  and 

"  '^'  •  also  on  adoertisementSj  whether  they  are  published 
on  the  wrappers  of  periodical  publications,  and 
pamphlets,  or  in  the  gazette  and  newspapers. 

i>ttty  00  For  every  advertisement  contained  in  or  pub- 

lished  on  the  wrapper  of  any  periodical  publica- 

(n)  First  published  in  1642.  There  is  also  a  DvbUn  GaxeUe 
published  by  authority. 

(o)  Graham  and  Another  v.  Thomf9(m  and  Another ^  Peak. 
Rep.  42.     Graham  v.  Hope^  Peak.  Rep.  154 ;  and  see  1  Sid. 
Rep.  127.     Godfrey  v.  TwnJbM  and  Another,  I  Esp.  Rep 
871.     Peak.  Rep.  155,  n.  S.  C.    Leewny.  HoU,  I  Staxk. 
N.  P.  C.  1S6.    Newwme  t.  Coles^  2  Campb.  617. 

(p)  May  Y.  Smith,  1  Esp.  N.  P.  C.  283. 

(9)  Jenkins  v  SUaard,  1  Stark.  N.  P.  C.  418. 

(r)  As  to  the  publishers  of,  see  6  &  7  Wm.  4,  e.  76,  a.  12. 
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tion,  or  with  any  part  or  number  of  any  book,  or 
literary  work  published  in  parts  or  nnmbers,  a 
daty  of  one  shilling  and  sixpence  is  imposed. 

A  stamp  duty  was  first  put  on  a  newspaper  in  Daty  on 
the  reign  of  Queen  Anne,  (s)     It  had  been  in-    *^^ 
creased  at  diflPerent  times  by  many  acts  of  par- 
liament, but  is  now  reduced.  (0 

No  persons  but  commissioners  of  stamps  or 
their  officer  can  supply  paper  stamped  for  print- 
er) 10  Ann.  e.  19,  b.  101. 

(I)  See  Sdiednle  A.  6  ft  7  Wm.  4,  e.  76,  containing  the 
dnties  imposed  by  this  act  on  newspapers ;  (that  is  to  say) 

£     8.     d. 
For  every  sheet  or  other  piece  of  paper  whereon 

any  newspaper  shall  he  printed  .  .001 
And  where  such  sheet  or  piece  of  paper  shall 
contain  on  one  side  thereof  a  superficies,  ex- 
clusive of  the  maigin  of  the  letter-press,  ex- 
ceeding one  thousand  five  hundred  and  thirty 
inches,  and  not  exceeding  two  thousand  two 
hundred  and  ninety-five  inches,  the  additional 
duty  of  .  .  •  .  .  .  .  0  0  Oi 
And  where  the  same  shall  contain  on  one  side 
thereof  a  superficies,  exclusive  of  the  margin 
of  the  letter-press,  exceeding  two  thousand 
two  hundred  and  ninety-five  inches,  the  ad- 
ditional duty  of         0    0     1 

Provided  always,  that  any  sheet  or  piece  of  paper 
containing  on  one  side  thereof  a  superficies, 
exclusive  of  the  margin  of  the  letter-{»es8,  not 
exceeding  seven  hundred  and  sixty-five 
inches,  which  shall  be  published  with  and  as 
a  supplement  to  any  newspaper  chaigeable 
with  any  of  the  duties  aforesaid,  shall  be 
•hargeable  only  with  the  duty  of  .    0    0    Oi 
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ing  newspapers,  until  the  person  so  supplying 
has  given  security  to  deliver  once  in  six  weeks 
an  account  of  the  quantities  and  kind  sold,  under 
unstaropMi  a  penalty  of  50/.  (u)  If  the  papers  are  not  duly 
stamped,  the  publishers  stand  indebted  to  the 
king  in  the  sum  that  would  have  accrued  if  they 
had  been  properly  stamped,  (v)  There  are  se- 
veral penalties  respecting  tiiw/ainpec/ newspapers: 
20/.  for  printing  and  publishing,  {w)  or  for 
having  possession  of  them,  and  100/.  for  sending 
them  out  of  the  kingdom.  (  y)  And  whoever  sells 
newspapers  unstamped  may,  upon  not  paying  the 
penalty,  be  sent  to  the  House  of  Correction  for 
any  time  not  exceeding  three  months,  and  not  less 

EXEMPTIONS. 

i&     «•     d. 

Any  paper  called  ^'  Police  Gazette,  or  Hne  and 
Cry/'  published  in  Great  Britain  by  authority 
of  the  Secretary  of  State,  or  in  Ireland  by  the 
authority  of  the  Lord  Lieutenant. 

Daily  accounts  or  bills  of  goods  imported  and 
exported,  or  warrants  or  certificates  for  the 
delivery  of  goods,  and  the  weekly  bills  of 
mortality,  and  also  papers  containing  any  lists 
of  prices  current,  or  of  the  state  of  the  mar- 
kets, or  any  account  of  the  arrival,  sailing, 
or  other  circumstances  relating  to  merchant 
ships  or  vessels,  or  any  other  matter  wholly 
of  a  commercial  nature ;  provided  such  billSy 
lists,  or  accounts  do  not  contain  any  other 
matter  than  what  hath  been  usually  com- 
prised therein. 

(u)  6  &  7  Wm.  4,  c.  76,  s.  15  and  s.  25. 

(p)  Id.  s.  16.  (fff)  Id.  8.  17. 

(y)  Id.  s.  18. 
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than  one  month,  (z)  and  jastices  of  peace  may 
grant  a  warrant  to  search  for  them,  (a) 

III.    PAMPHLETS. 

A  Pamphlet  was  defined  to  be  a  book  consisting  Definition  of  a 
of  one  sheet,  and  not  exceeding  eight  sheets  in  '^"^ 
octavo,  or  any  other  lesser  page ;  or  not  exceeding 
twelve  sheets  in  quarto,   or  twenty  sheets  in 

folio.  (6) 

• 

(f)  Id.  B.  28.  (a)  Id.  8.  22. 

(6)  All  the  parts  or  nnmbera  of  any  book  or  literary  work, 
published  in  sizes  answering  to  this  description^  were  deemed 
pamphlets.  60  Geo.  3,  c.  9,  s.  27}  repealed  by  6  &  7  Wm.  4, 
c.  76.  By  21  si  sect,  of  that  act  it  is  enacted,  that  one  copy 
of  every  periodical  literary  woik  or  paper  (not  being  a  news- 
paper) having  published  therewith  any  advertisements  liable 
to  stamp  duty,  which  shall  be  published  within  the  dties  of 
LondoH,  Edhburghf  or  Dublin  respectively,  or  within  twenty 
miles  thereof  respectively,  shall,  within  the  space  of  six  days 
next  after  the  publication  thereof,  be  brought,  together  with 
all  advertisements  printed  therein,  or  published  or  intended  to 
be  published  therewith,  to  the  head  office  for  stamps  in  West- 
nnuter,  EdkUmrghf  or  Dublin^  nearest  to  which  such  literary 
work  or  paper  shall  have  been  published,  and  the  title  thereof, 
and  the  christian  oame  and  surname  of  the  printer  and  pub- 
lisher thereof,  with  the  number  of  advertisements  contained 
therem  or  published  therewith,  and  any  stamp  duty  by  laif 
payable  in  respect  of  such  advertisements,  shall  be  registered 
in  a  book  to  be  kept  at  such  office,  and  the  duty  on  such 
advertisements  shall  be  there  paid  to  the  receiver  general  of 
stamps  and  taxes  for  the  time  being,  or  his  deputy  or  clerk, 
or  the  proper  authorised  officer ;  and  one  printed  copy  of  every 
8Qch  literary  work  which  shall  be  published  in  any  place  in 
the  United  Kingdom  shall,  within  the  space  of  ten  days  next 
after  the  publication  thereof,  be  brought,  together  with  all  such 
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An  entry  of  every  pamphlet  must  be  made  at 
the  stamp  office,  to  collect  the  daties  on  the 
advertisements  which  appear  on  the  covers  or 
wrappers. 

ly.   THE  PROP&RTY  IN  PBRIOPICAL  PUBUCATIONS. 

The  property  in  periodical  publications  is  simi- 
lar to  that  which  will  be  shewn  to  exist  generally 
in  a  book,  (c)  There  are  some  peculiarities 
which  must  be  here  noticed,  arising  from  their 
contents,  and  the  manner  in  which  they  are 
sold.  The  matter  of  one  number  seldom  having 
any  reference  to  other  parts  of  the  work,  it  would 
be  an  easy  task  to  obtrude  a  spurious  publication 
of  the  same  nature  upon  the  public. 

adrertisements,  to  the  head  distributor  of  stamps  for  the  time 
being  within  the  district  in  whidi  such  literary  work  or  paper 
shall  be  published,  and  such  distributor  is  hereby  required 
forthwith  to  register  the  same  in  a  book  to  be  by  him  kept 
for  that  purpose,  and  the  duty  payable  in  respect  of  such 
advertisements  shall  be  thereupon  paid  to  such  distributor; 
and  if  the  duty  which  shall  be  by  law  pa3rable  in  respect  of 
any  such  advertisements  as  aforesaid  shall  not  be  duly  paid 
within  the  respective  times  and  in  the  manner  hereinbeibre 
limited  and  appointed  for  that  purpose,  the  printer  and  pnb^ 
lisher  of  such  literary  work  or  paper,  and  every  oUier  person 
concerned  in  the  printing  or  publishing  thereof,  and  the  pub- 
lisher of  any  such  advertisements,  shall  respectively  forfeit  the 
sum  of  twenty  pounds  for  every  such  offence ;  and  in  any 
action,  information,  or  other  proceeding  for  the  recofwy  of 
such  penalty,  or  for  the  recovery  of  the  duty  on  any  such 
advertisements,  proof  of  the  payment  of  the  said  duty  shall 
lie  upon  the  defendant 
(c)  Post,  Chap.  Vtl. 
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raview. 


Hence,  although  generally  two  books  may  bear  i.  Property  io 
the  same  titk,  yet  there  is  a  property  in  the  name 
giyen  to  a  periodical  pablication.     It  has  been  de« 
cided  thi^  the  title,  form,  and  mode  of  publication 

of  a  magazine  (d)  cannot  be  imitated  in  such  a 

• 

(ji)  Hog^  V.  Kvrhy^  8  Ves.  215.     And  see  Sedan  ▼.  Serrate, 
cited  2  Ves.  &  Beam.  220.     Hogg  published  a  work  under 
the  title  of  the  "  Wonderful  Magazine,"  by  William  Granger, 
Esq.,  a  fictitioiis  name.     Kitbg  agreed  to  sell  it.     After  five 
nnmben  bad  appearedt  Kirhg  published  a  work  under  a  similar 
title,  described  as  the  new  seriea  improved.     In  Kirbg*t  first 
number  was  contained  an  index  to  the  contents  of  the  five 
numbers  already  published.     One  article,  not  finished  in  the 
fifth  number,  was  continued  in  Kirbg's,  by  commencing  with 
the  word  at  the  bottom  of  the  last  page.     Eldon,  C. — In  this 
case,  protesting  against  the  argument  that  a  man  is  not  at 
liberty  to  do  any  thing  which  can  affect  the  sale  of  another 
work  of  this  kind,  and  that  because  the  sale  is  affected,  tbere- 
f<Hre  there  is  an  inquiry ;  (for  if  there  is  a  ^r  competition  by 
another  original  work  really  new,  be  the  loss  what  it  may, 
there  is  no  damage  or  injury.)    I  shall  state  the  question  to 
be,  not  whether  this  work  is  the  same,  but  in  a  question  be- 
tween these  parties  whether  the  defendant  has  not  represented 
it  to  be  the  same,  and  whether  the  injury  to  the  plaintiff  is 
not  as  great.     And  the  loss  accruing  ought  not  to  be  regarded 
in  equity  upon  the  same  principles  between  them,  as  it  was 
in  fact  the  same  work.     Upon  the  point  whether  the  work 
was  in  £ut  meant  to  be  represented  to  the  public  as  the  same, 
I  do  not  say,  that  is  not  a  question  for  a  jury.     But  I  must 
act  upon  the  inference  from  the  circumstances ;   and  it  is 
impossible  not  to  say,  till  this  is  better  explained ;  an  inten- 
tion does  appear  both  upon  the  transaction  as  to  the  fifth 
number  and  the  other  circumstances;  in  some  degree  upon 
the  appearance  of  the  outside,  in  a  great  degree  upon  the  first 
page,  the  index,  and  the  promised  contents,  to  state  this  as  a 


tions. 
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manner  as  would  necessarily  mislead  the  public, 
and  induce  them  to  purchase  the  latter  work  in- 
stead  of  the  continuing  parts  of  the  former  one. 

It  is,  however,  lawful  for  any  person  to  publish 
a  magazine  under  a  gimilar  though  not  the  same 
title,  and  of  the  like  nature,  if  the  latter  be  dis- 
tinctly  different  from  the  former,  and  nothing 
has  been  done  to  injure  the  sale  of  the  former 
work,  (e) 
communica-  '^'^^  communications  from  correspondents  to  the 
editors  or  proprietors  of  periodical  publications 
are  of  course  the  property  of  the  person  to  whom 

continuation  of  the  former  work,  in  a  new  series  indeed.  I 
am  not  here  to  speculate  upon  the  probable  consequences  of 
such  conduct ;  for  I  have  the  actual  consequences  as  fiff  as 
fair  reasoning  can  determine,  that  out  of  2,000  purchasers, 
1,800  have  bought  this,  a  part  of  the  old  wotk.  The  point 
whether  he,  who  carries  his  work  into  the  world  as  that  of 
another  person,  shall  not  as  between  them  be  considered  as 
publishing  that  work,  if  the  consequences  are  the  same,  is 
new ;  and  therefore  fit  to  be  discussed  elsewhere  as  well  as 
here.  I  must  incur  the  hazard  of  occasioning  finally  some 
injurious  consequence  to  one  party  or  the  other.  The  proper 
course  will  be  to  alter  the  terms  of  this  injunction  so  as  to 
make  it  clear,  that  is,  to  operate  upon  nothing  but  the  pub- 
lication handed  out  to  the  world  as  the  continuation  of  the 
plaintiff's  work,  and  to  direct  that  as  to  these  numbers  that 
are  handed  out  as  such  continuation  the  plaintiff  shall  bring 
an  action,  the  defendant  to  plead  without  delay,  that  it  may 
be  tried  with  all  due  speed ;  then  they  who  apply  to  dissolve 
the  injunction  shall  imply  that  reviews,  magazines,  and  other 
works  of  this  species  may  not  be  multiplied,  and,  therefore, 
shall  alter  the  injunction  myself, 
(e)  8  Ves.  222,  3. 
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they  are  directed ;  and  cannot  be  published  by 
any  other  person,  who  by  chance  may  have  ob- 
tained poesession  of  them.  (/) 
The  property  in  a  pamphlet  is  exactly  the  2.  Prooerty  ia 

pamphlets. 

same  as  that  m  a  common  book. 

The  property  in  a  newspaper  is  personal,  and  3.  Property  ia 
may  be  dealt  with  like  all  other  personal^.     It 
may,  however,  be  useful  to  collect  the  cases  that 
relate  particularly  to  them. 

It  may  be  devised.  The  printer  of  a  news- 
paper (the  Bath  Chronicle)  (g)  bequeathed  to  his 
widow  the  benefit  of  that  trade,  subject  to  the 
trust  of  maintaining  and  educating  her  family. 
The  foreman,  by  her  assistance  in  giving  him 
the  use  of  the  letter  press,  &:c.  on  the  premises, 
set  up  a  paper  bearing  the  same  name.  An 
injunction  was  granted,  at  the  request  of  the 
executors,  to  restrain  him  from  carrying  it  on. 

The  interest  in  a  newspaper,  although  of  a  Bankruptcy  of 

*     -*  ^  propnetor. 

fluctuating  nature,  comes  within  the  meaning  of 
*' goods  and  chattels"  in  the  bankrupt  statutes; 
and  therefore  passes  by  the  assignment  of  the 
commissioners,  if  the  proprietor  become  a  bank- 
rupt. (A) 

And  if  the  printer  and  publisher  of  a  news- 
paper assign  his  interest  in  it  to  a  creditor  as  a 
security,  but  continues  to  print  and  publish  as 

(/)  8  Ves.  215. 

{g)  Keene  v.  Harris^  cited  in  17  Yes.  338 ;  and  see  CruiU 
weU  V.  Lye,  17  Ves.  335 ;  and  8  Yes.  217. 

{h)  Ltmgman  v.  Tripp  and  Another,  2  New  Rep.  67.  See 
as  to  bankrupt  patentee  of  an  invention,  ante,  219. 
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before)  and  no  affidavit  of  the  ehoMge  of  vUerest 
has  been  delivered  to  the  commissioneTB  of  stamps, 
and  be  become  bankrupt,  the  right  to  the  pspo 
will  pass  to  his  assignees*  (i) 

V.  LBGAL  PBOCBEDINQS  PECULLiB  TO  PBRIODICAL 

PUBLICATIONS. 

The  legal  proceedings  in  respect  of  p^odicai 
publications,  independent  of  those  which  may 
be  taken  to  protect  the  copyright  in  them,  take 
place  by  summons  before  justices  of  the  peace,  or 
by  indictment,  or  aetion  in  the  courts  of  law. 
The  manner  in  which  the  copyright  in  general  to 
a  book  is  protected  will  be  investigated  hereafter : 
but,  inasmuch  as  the  present  chapter  is  devoted 
to  publications  that  appear  periodically,  this 
place  seems  most  proper  for  introducing  the 
practical  part  of  the  law  peculiar  to  them. 

1.  jotticesof        The  power  given  to  justices  of  the  peace  over 

the  peace.  .  ^    /  .\ 

newspapers  is  very  great,  (j) 

2.  The  indict-  Legal  proceedings  may  be  mainteined  against 
the  authors  and  publishers  of  periodical  works 
for  misconduct,  in  the  same  manner  as  against 
other  publishers,  by  indictment  or  information ;  {k) 
except  as  to  the  evidence  of  publication,  which 
has  been  detailed  in  this  chapter.  (/) 

3.  AcUoof  at  The  penalties  inflicted  by  the  6  &  7  Wm.  4, 
c.  76,  may  be  recovered  by  action  of  debt,  bill, 

(f)  2  New  Rep.  67. 

0)  6  &  7  Wm.  4,  c.  76,  s.  22,  27,  and  28. 

(k)  See  post.  Chap.  VIII. 

(0  Ante,  p.  S5d ;  and  see  post,  p.  379. 


menu 


law. 
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plaint,  or  information  in  the  Court  of  Exchequer, 
and,  if  not  exceeding  20/.,  by  information  or 
complaint  before  a  justice  of  the  peace,  (m) 

All  actions  and  prosecutions  must  be  brought 
against  any  person  for  any  thing  done  in  pur- 
suance or  under  the  authority  of  the  6  &  7  Wm»  4, 
c.  76,  within  three  calendar  months  next  after 
&e  feet  committed  and  tried  in  the  county  where 
the  cause  of  action  arose,  and  notice  in  writing 
of  such  action,  and  of  the  cause  thereof,  must  be 
given  to  the  defendant  one  calendar  month  before 
action,  and  the  defendant  may  plead  the  general 
issue ;  and  if  the  defendant  should  have  a  ver- 
dict, or  the  plaintiff  be  nonsuited,  the  defendant 
would  be  entitled  to  his  full  costs  of  suit  as  be- 
tween attorney  and  client. 


If  a  party  declare  in  tort,  as  the  proprietor.  Actions  on 

,  .     •      newspapers. 

editor,  and  publisher  of  a  newspaper,  and   it  Declaration, 

variance 

appear  in  evidence  that  another  person  is  the 
editor,  but  that  it  is  conducted  under  the  in- 
spection of  the  plaintiff,  the  averment  is  entire ; 
and  he  cannot  recover  as  proprietor,  (n)  not  even 
for  distinct  injuries  committed  against  him  in  his 
separate  rights  of  proprietor  and  publisher. 
The  manner  in  which  newspapers  must  be  Evidence  of 

•  1  11        newspaper. 

published,  and  also  the  mode,  pointed  out  by  the 
6  &  7  Wm.  4,  c.  76,  of  producing  them  (o)  in  evi- 
dence against  the  proprietors,  has  been  stated. 

{m)  6  &  7  Wm.  4,  c.  76,  s.  27- 

(»)  Heriot  v.  Stuart,  1  Esp.  N.  P.  C.  488. 

(o)  Ante,  359. 
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The  construction  which  has  been  put  upon 
the  clauses  of  the  repealed  statute,  38  Geo.  3, 
c.  78,  are  useful  to  elucidate  6  &  7  Wni«  4, 
c.  76.  It  has  been  decided  that  the  affidavit 
(now  declaration)  left  at  the  stamp  office,  and  a 
newspaper  answering  the  whole  description  con- 
tained in  that  affidavit,  produced  by  a  person 
from  the  stamp  office,  was  evidence,  not  only 
of  the  publication  of  the  paper,  but  that  it  took 
place  in  the  county  in  which  it  was  described  as 
having  been  printed ;  and  that  the  provisions  in 
the  11th  section,  which  make  it  unnecessary  to 
prove  that  the  newspaper  to  which  the  trial  re- 
lates was  purchased  at  any  house,  apply  to  plain- 
tiffi  in  ctvil  suits^  and  prosecutors  in  criminal 
onesj  as  well  as  to  persons  seeking  to  recover 
penalties,  (o) 

And  the  certified  copy  of  the  certificate  sworn 
to  by  the  defendants  at  the  stamp  office,  and  a 
newspaper  corresponding  with  the  title  of  the 
newspaper  described  in  the  affidavit,  were  held 
to  be  sufficient  evidence  to  support  a  count  in 
an  information  charging  the  defendants  with 
composing,  printing,  and  publishing  a  libel,  (p) 

With  respect  to  the  certificate,  (q)  if  it  does 
not  appear  in  the  jurat  that  the  person  before 
whom  it  was  made  had  authority  to  take  it,  proof 
must  be  adduced  that  he  had  such  power,  (r) 

(o)  The  King  v.  Hart  axid  Another,  10  East,  94. 
(p)  Rex  V.  Hunt  and  Another,  2  Campb.  N.  P.  C.  5S3. 
(q)  Phil,  on  Evidence,  p.  243.  ^ 

(r)  Rex  V.  White,  3  Campb.  N.  P.  C.  99. 
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However,  when  the  plaintiff  is  otherwise  at  a  Evidence  &t 

«     I      .  .  .  common  1aw« 

fault,  he  may  have  recourse  to  common  law^  at 
which  it  is  sufficient  evidence  of  publicatiou,  to 
give  the  original  affidavit  (now  declaration)  signed 
by  the  defendaut,  stating,  that  the  party  is  the 
sole  proprietor  of  the  newspaper  in  question,  and 
abo  naming  the  place  where  it  is  to  be  published, 
accompanied  by  a  newspaper  of  a  corresponding 
title,  (containing  the  alleged  libel,)  which  had 
been  purchased  at  the  place  described  in  the 
affidavit,  (r) 

Before  the  passing  of  38  Geo.  3,  other  modes  Evidence, 
had  been  resorted  to  in  order  to  connect  persons 
with  the  publication  of  newspapers.  Thus  it 
was  considered  sufficient  evidence  that  a  person 
was  the  publisher  of  a  newspaper,  when  it  was 
proved,  that  it  was  sold  at  his  office,  and  that  he, 
as  proprietor  of  the  paper,  had  given  a  bond  to 
the  stamp  office  pursuant  to  the  29  Geo.  3,  c.  30, 
8. 10,  for  securing  the  duties  on  the  advertise- 
ments, and  that  he  had  occasionally  applied  there 
respecting  the  duties  on  it.  (s)  And  the  publi- 
cation of  a  newspaper  was  sufficiently  proved  by 
the  evidence  of  the  printer,  who  said  that  it  was 
published  in  the  usual  way.  (t)     But  now  the 

(r)  Id.  100. 

(s)  The  King  v.  Topham,  4  T.  R.  126. 

(0  Peake,  N.  P.  C.  76.  In  the  case  of  The  King  v.  Weaver, 
Jan.  1821,  K.  3*  MSS.,  it  appeared  that  the  place  of  publi- 
cation, mentioned  in  the  affidavit,  and  the  one  printed  on  the 
paper,  were  not  the  same.  It  was  held  not  to  be  sufficient 
evidence  of  publication  that  the  names  on  the  paper  were  the 
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mode  of  giying  it,  m  evidencei  is  regulated  by 
6&7Wm.4.(tt) 

Though  a  publisher  was  liable  to  a  penalty  of 
20/.  for  not  having  his  newspaper  stamped,  yet, 
thus  unstamped^  it  might  have  been  given  in  evi- 
dence ;  for  this  ease  is  not  like  that  of  deeds  and 
agreements,  where  the  acts  of  Parliament  ex* 
pressly  declare  that  no  such  instrument  shall  be 
read  in  evidence  until  it  is  stamped,  (v) 

To  explain  the  libel,  and  to  mitigate  the  da- 
mages, the  defendant  has  a  right  to  have  read 
in  evidence  extracts  from  a  different  part  of  the 
same  newspaper,  connected  with  the  subject  of 
the  libellous  passage,  {w) 

The   publication  of  a  weekly   paper  called 

'*  Cohheit^s  Political  Register**  containing  a  libel 

on  Mr.  Plunkett,  was  substantiated  by  proof  of 

a  copy  having  been  bought  at  his  shop,  {z)     For 

the  purpose  of  shewing  that  the  first  paper  was 

circulated  regularly  and  deliberately,  the  witness 

was  asked,  whether  he  had  since  purchased  other 

papers  of  the  same  title  at  the  same  oiEce. 

Bill  in  Chan-        But  if  a  persou  has  been  libelled  in  a  news- 
eery  to  discover  ,  lit 
names.           paper,  and  suspects  the  author  to  be  a  proprietor 

not  named  in  the  affidavit,  he  may  file  a  bill  in 

same  as  those  on  the  door  of  the  house  where  the  paper  pro- 
duced was  hought 

(«)  c.  76,  s.  S.     See  ante,  p.  359. 

(»)  The  King  v  Pearce,  Peake  N.  P.  C.  76. 

(w)  R,  T  Lambert,  2  Campb.  N.  P.  C.  400 ;  and  see  Tabart 
V.  Tapper,  1  Cambp.  N.  P.  C.  350. 

(«)  Phnketi  v.  Cobbeti,  5  Esp.  N.  P.  C.  13$. 
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Chancery  for  a  discovery  of  the  names  of  any 
persons  concerned  in  it.  The  defendants  are 
not  allowed  to  plead  or  demur,  but  must  make 
the  discovery  required.  Such  information,  when 
obtained,  cannot,  however,  be  used  in  any  other 
proceeding,  except  in  that  for  which  the  discovery 
is  made,  (y) 

(y)  e&l  Wm.  4,  c.  76,  s.  19. 
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CHAP.  VI. 

OF    MUSICAL   AND    DRAMATIC    COMPOSITIONS. 

The  laws  respecting  the  copyright  in  dramatic 
works  and  musical  compositions,  are  very  similar. 
It,  therefore,  seems  proper  to  place  them  together 
in  the  same  chapter. 

I.    MUSICAL   COMPOSITIONS. 

The  decisions  on  this  branch  of  the  law  with 
regard  to  music  will  lead  to  the  consideration  of, 

1.  Whether  a  musical  composition  is  pro- 
tected by  the  copyright  acts. 

2.  What  property  the  composer  has  in  it. 

3.  The  manner  of  assigning  it. 

4.  Piracy  by  taking  it  down  at  Theatre. 

Musical  compositions  are  books  to  be  pro- 
tected, by  the  statute  of  8  Anne,  and  those  acts 
of  parliament  which  enlarge  the  benefits  to  be 
derived  from  it.  (a) 

(a)  Bach  v.  Longman^  Cowp.  623.  This  was  a  case  sent 
from  the  Court  of  Chancery  for  the  opinion  of  the  Court  of 
Law,  whether  a  musical  composition,  a  Sonata  for  the  haijH 
sichord,  was  within  the  statute  of  8  Anne,  c.  19» 
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We  have  seen  what  kind  of  publications  are 
considered  as  books  within  the  meaning  of  the 
words  of  that  statute  **  books  and  other  writings.'* 
Whence  it  appears  that  the  protection  is  extended 
to  a  piece  of  music  published  on  a  single  sheet  of 
paper,  (b)  And  that  it  is  not  material  whether 
the  matter  pirated  be  several  sheets  of  music,  or 
some  one  tune  of  a  particular  name  in  a  work 
bearing  a  different  title,  (c) 

Lord  Mansfield. — The  words  of  the  act  of  Parliament  are 
Tery  large : — "  Books  and  other  writings"  It  is  not  confined 
to  language  or  letters.  Music  is  a  science :  it  may  be  written  ; 
and  the  mode  of  conveying  the  ideas  is  by  signs  and  marks. 
A  person  may  use  the  copyright  by  playing  it :  but  he  has 
no  right  to  rob  the  author  of  the  profit,  by  multiplying  copies, 
and  disposing  of  them  to  his  own  use.  If  the  narrow  inter- 
pretation contended  for  in  the  argument  were  to  hold,  it  would 
equally  apply  to  algebra,  mathematics,  arithmetic,  hieroglyphics. 
All  these  are  conveyed  by  signs  and  figures.  There  is  no 
colour  for  saying  that  music  is  not  within  the  act. 

(b)  Clemenii  v.  Golding  (or  Goulding),  11  East,  244. 
2  Campb.  N.  P.  C.  25,  S.  C. 

(c)  WhiU  V.  Geroch,  1  Chit.  Rep.  26.  (S.  C.  in  2  Bam. 
&  Aid.  298 ;  ante,  p.  324.)  Abbott,  C.  J. — I  am  of  opinion 
that  the  words  of  this  act  of  Parliament  (54  Geo.  3,  c.  156) 
mean  all  original  compositions,  whether  they  are  large  or 
small;  and  are  consequently  entitled  to  the  protection  in- 
tended by  the  legislature.  It  has  been  held  that  a  musical 
composition  is  a  book;  and  that  an  action  is  maintainable 
for  pirating  a  single  sheet  of  music.  The  only  distinction 
here  is,  that  this  piece  of  music  is  found  in  company  with 
others  instead  of  being  printed  by  itself;  and  it  seems  to  me 
that  that  does  not  make  any  difference  in  the  principle  of  the 
question.     Many  different  books  or  subjects  may  be  found  in 

C    C 
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2.  Property  in  The  property  in  a  piece  of  music  is  exactly 
the  same  as  that  in  a  book.  And  therefore,  open 
a  person  proving  that  he  was  the  composer  of  a 
musical  air,  although  the  piracy  was  endeavoured 
to  be  justified,  by  shewing  that  the  song  was 
composed  to  be  sung  at  the  Italian  Opera  House, 
and  that  all  songs  brought  out  there  belonged  to 
the  establishment,  Lord  Kenyon  held,  that  such 
defence  could  not  be  supported ;  that  the  statute 
vests  the  property  in  the  author;  and  that  no 
such  private  regulation  could  be  allowed  to  in- 
terfere with  the  public  right,  (d) 

^.  Aisignment        rjij^^  assignment  of  the   copyright  of  music 

must  be  in  writing,  (e)  Even  where  a  composer 
had  acquiesced  for  six  years  in  the  publication  of 

6ne:  but  this  is  no  reason  why  each  should  not  have  the 
protection  of  the  statute.     Rule  for  a  new  trial  refused. 

{d)  Star  ace  v.  Longman^  2  Camp.  N.  P.  C.  27»  n. ;  and  see 
Wyait  V.  Barnard,  3  Yes.  &  B.  77  ;  also  De  Pmna  v.  PalkiU, 
S  C.  &  P.  78.  Since  the  new  rules  of  pleading,  the  denial  of 
the  promise  in  assumpsit  is  not  a  denial  of  that  on  which  it 
is  founded  ;  therefore,  where  a  declaration  stated  that  the 
plaintiff  had  composed  and  written  the  music  and  poetry  of 
an  opera,  and»  as  such  composer  and  author,  had  a  right  to 
the  music  and  poetry,  and  in  considerarion  of  the  premises, 
and  that  the  plaintiff  would  sell  him  such  right,  the  defendant 
undertook  to  buy  it,  &c  ;  the  defendant  pleaded  only  that  he 
did  not  undertake  and  promise  in  manner  and  form,  &c.  The 
Court  held,  that  under  this  plea  he  was  not  at  liberty  to 
contend  either  that  the  plaintiff  did  not  sell,  or  that  he  had 
not  the  right,  or  diat  he  was  not  the  author. 

(e)  See  Power  v.  Walker,  4  Camp.  N.  P.  C.  S.  3  M-  &  S.  7, 
S.  C. ;  and  see  Morris  ▼.  Keify,  \  Jac.  &  Walk.  481 ;  and 
post,  Chap.  VII.,  **  Author  and  his  Assignee.'* 
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a  piece  of  roqsie,  and  had  given  a  receipt  for  the 
price  of  it,  the  coart  did  not  consider  that  he 
bad  transferred  his  interest  in  the  copyright.  (/) 
Bat  if  he  has  given  leave  to  several  persons  to 
oopy  his  book,  or  has  not  asserted  bis  right, 
against  violations  by  many  persons,  for  several 
years,  (^)  the  Lord  Chancellor  will  not  grant  an 
inj  miction  to  restrain  any  one  from  pirating  the 
work,  until  the  author's  right  at  common  law  be 
first  established.  (A) 

On  the  same  principles  by  whieh  persons  are  4.  piney  of 
not  allowed  to  take  down  a  play  in  short  hand  at  doiraiu&Mtra 
a  Theatre,  and  publish  it,  they,  who  can  write 
music  as  they  hear  it  publicly  rehearsed,  may  be 
prevMjted  by  Injunction  from  violating  the  pro- 
perty of  the  composer,  by  publishing  it.  (t) 

It  may  be  observed  that  as  the  copyright  in 
music  is  founded  on  the  statute  of  8  Anne,  c.  lA, 
all  the  reasoning  respecting  books  in  general 
applies  to  works  on  music.  (J) 

IL  Dramatic  Writings. 

The  laws  respecting  dramatic  writings  or  plays 
win  perhaps  be  best  explained  by  a  consideration 
of  plays, 

(/)  Laiom'  y.  Bland,  2  Stark.  N.  P.  C.  882 ;  and  tee 
Moore  t.  Walker,  4  Camp;  N.  P.  C.  9,  n. 

(9)  FkM  V.  Buitm,  Coop.  808,  6.  C.     19  Yes.  447. 

(A)  At  to  Foreign  works  on  muaie,  see  ante,  882,  and 
CkmeaH  ▼.  Walker,  4  D.  &  B.  598 ;  and  2  B.  &  C.  sei. 

(0  P^st,  pw  889. 

(j^  See  ante»  p.  822  and  RenaeU  v,  ThompHm,  cited  in 
2  Bco.  C.  C.  80,  as  to  the  zeiolting  term. 

CC  2 
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1.  Whenever  they  are  printed. 

2.  Whilst  they  continue  in  manuscript. 

3.  Whenever   they   have  been   publicly 
represented. 

4.  The  act  of  3  Wm.  4,  c.  15. 

1.  Printed  Plays  or  dramatic  pieces  of  every  description, 
pieces.            when  printed  and  published,  are  books  within 

the  meaning  of  the  statute  of  8  Anne,  c.  19  ;  and 
no  one  with  impunity  can  multiply  copies  of 
them.  (A) 

2.  Manuscript       ^hc  protcction  of  the  law  is  also  extended  to  a 
pitjs.  dramatic  composition,  whilst  it  is  yet  in  manu- 
script, and  has  not  been  publicly  represented,  in 
the  same  manner  as  to  manuscripts  in  general.  (/) 

There  is  not  any  case  in  the  courts  of  common 
laWf  in  which  it  is  determined  whether  the  repre- 
sentation of  a  dramatic  composition,  that  has  not 
been  printed^  but  of  which  a  copy  has  been  ob- 
tained, is  a  piracy  ;  but  it  would  appear  from  the 
decision  in  Coleman  i;.  Walthen,  (m)  that  it  is  not. 
However,  injunctions  were  always  granted  to  re- 
strain persons  from  acting  and  also  from  printing 
plays  which  had  not  been  published:  thus,  where 
a  farce  had  not  been  published  by  its  author,  and 
a  person  was  employed  to  take  it  down  from  the 

(Jc)  See  post,  Chap.  YIII.,  as  to  piracy  in  general.  Ob- 
servations on  performances  at  a  theatre  are  not  libellous,  unlets 
it  appear  that  they  are  malevolent.  Dibdin  v.  Swan^fl  £^ 
N.  P.  C.  28.  Ashley  v.  Harrison,  Peake  Rep.  194 ;  and  see 
Clifford  T.  Brandon,  2  Caropb.  358. 

{I)  See  ante,  p.  325.  (m)  5  T.  R,  245. 
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mouth  of  the  performers,  an  injunction  was 
granted,  after  some  part  of  it  had  appeared  in  a 
magazine,  to  prevent  the  insertion  of  the  re- 
mainder, (n) 

Much  doubt  formerly  existed,   whether  the  3.  Publication 

,  ^  ,  •  ^y  acting  thtm. 

mere  acting  of  a  play,  which  had  been  printed 
and  published^  constituted  a  piracy,  or  an  infringe- 
ment of  the  copyright.  In  the  common  law 
courts,  it  has  been  decided  that  proof,  that  the 
defendant  acted  a  piece  on  the  stage,  of  which 
the  plaintiff  had  bought  the  copyright,  was  not 
evidence  of  a  publication,  (o) 

And  an  action  could  not  be  maintained  against  a 
person,  who  at  his  theatre  publicly  represented 
for  profit  an  entertainment,  which  was  an  abridg- 
ment or  alteration  of  a  play  printed  and  pub- 
lished by  its  author,  (p) 

(n)  Macklin  y.  Richardson,  Amb.  694. 

(o)  Coleman  v.  WaUhen,  5  T.  R.  245.  This  was  an  action 
on  the  statute  of  Anne  for  publishing  an  entertainment  called 
The  Agreeable  Surprise.  The  plaintiff  had  purchased  the 
copyright  from  O'Keefe,  the  author ;  and  the  only  evidence  of 
the  publication  by  the  defendant  was  the  representation  of  this 
piece  upon  his  stage  at  Richmond. 

Lord  Kenyon,  C.  J. — The  statute  for  the  protection  of 
copyright  only  extends  to  prohibit  the  publication  of  the  book 
itself  by  any  other  than  the  author.  It  was  so  held  in  the 
great  copyright  case  by  the  House  of  Lords.  But  here  was 
no  publication.  BuUer,  J. — Reporting  any  thing  from  memory 
can  never  be  a  publication  within  the  meaning  of  the  statute. 
The  mere  act  of  repeating  such  a  performance  cannot  be  left 
as  evidence  to  the  jury  that  the  defendant  had  pirated  the 
work  itself. 

(p)  Mvrray  v.  EUiston,  5  Bam.  &  Aid.  657;  and  S.  C. 
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But  in  equity  injunctions  had  been  cMm* 
tinually  granied,  to  stop  the  ptofonaaaoe 
of  printed  dramatic  pieces,  at  the  inatanee 
or  request  of  the  author  or  proprietors  of 
them,  {q) 
4.  The  act  of  The  property  in  dramatic  wwks  is  now 
*  '  '  secured  by  an  Act  of  Parliament  passed  in 
1838.  By  the  3  Wm.  4,  c.  15>  it  was  enacted, 
that  '^  the  author  of  any  tragedy,  comedy,  play, 
opera,  farce,  or  any  other  dramatic  piece  or 
entertainment,  composed,  and  not  printed  and 
published  by  the  author  thereof  or  hia  assignee, 
or  which  thereafter  should  be  composed,  and 
not  printed  or  published  by  the  author  thereof 
or  his  assignee,  or  the  assigbee  of  such  author, 
should  have  as  his  own  property  the  sole 
liberty  of  representing,  or  causing  to  be  r^re- 
sented,  at  any  place  or  places  of  dramatic  enter* 
tainment  whatsoever,  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  in  the 
Isles  of  itfan,  Jersey^  Guernsey^  or  in  any  part  of 
the  British  Dominions,  any  such  productioii  as 
aforesaid,  not  printed  and  published  by  the 
author  thereof  or  his  assignee,  and  should  be 
deemed  and  taken  to  be  the  proprietor  thereof; 
and  that  the  author  of  any  such  production, 
jmnted  and  published  within  ten  years  before 
the  pasmig  of  that  act  by  the  author  thereof,  or 


1  Dowi.  &  Ryl.  299.    As  to  abridgmeats  in  nenenl,  aeeaate^ 
p.  344. 

(q)  Morris  v.  Harris,  1814,  M8S.     Manis  ▼.  KeO^  1  Smu 

&  Widk.  481. 
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his  assignee,  (r)  or  which  should  hereafter  be  so 
printed  and  published,  or  the  assignee  of  snch 
author,  should  from  the  time  of  passing  that  Act, 
or  from  the  time  of  such  publication  respectively, 
until  the  end  of  twenty^eight  years  from  the  day 
of  such  first  publication  of  the  same,  and  also,  if 
the  author  or  authors,  or  the  survivor  of  the 
authors,  should  be  living  at  the  end  of  that 
period,  during  the  residue  of  his  natural  life, 
have  as  his  own  property  the  sole  liberty  of  re- 
presenting, or  causing  to  be  represented,  the 
same  at  any  such  place  of  dramatic  entertain^ 
ment  as  aforesaid,  and  should  be  deemed  and 
taken  to  be  the  proprietor  thereof:  Provided 
nevertheless,  that  nothing  in  that  Act  contained 
should  prejudice,  alter,  or  a£Fect  the  right  or 
authority  of  any  person  to  represent  or  cause  to 
be  represented,  at  any  place  or  places  of  dramatic 
entertainment  whatsoever,  any  such  production 
as  aforesaid,  in  all  cases  in  which  the  author 
thereof  or  his  assignee  should,  previously  to  the 
passing  of  that  Act^  have  given  his  consent  to  or 
authorized  such  representation,  but  that  such  sole 
liberty  of  the  author  or  his  assignee  should  be 
subject  to  such  right  or  authority." 

(r)  A  penon  to  whom  tlie  copyright  of  a  inmatic  piaoe 
haa  been  aaaigned  pievioiitly  to  and  within  ten  yean  of  the 
paMii^  atat.  8  &  4  Wm.  4,  e.  15  (10th  June,  1838),  ia  an 
anignee  within  thai  daoae  of  the  act  which  gives  to  the 
aafhor'a  asaignee,  in  the  case  of  a  dramatic  work  published 
within  tm  yean,  the  sole  liberty  of  representing  it.  Cumber- 
lend  V.  Plancht,  1  Ad.  &  £.  580. 
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It  was  further  enacted,  That  if  any  person 
should  represent,  or  cause  to  be  represented, 
without  the  consent  in  writing  of  the  author  or 
other  proprietor,  at  any  place  of  dramatic  enter- 
tainment, any  such  production,  or  any  part 
thereof  (5),  every  such  offender  should  be  liable, 
for  each  and  every  such  representation,  to  the 
payment  of  an  amount  not  less  than  forty  shil- 
lings, or  to  the  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or 
the  injury  or  loss  sustained  by  the  plaintiff  there- 
from, whichever  should  be  the  greater  damages, 
to  the  author  or  other  proprietor  of  such  produc- 
tion so  represented  to  be  recovered,  together 
with  double  costs  of  suit  (^). 
Players.  The  traositiou  from  plays  to  players  (u)  is  so 

(<)  What  constitutes  the  representation  of  a  part  of  a  dfa- 
matic  production,  within  sec.  2  of  3  &  4  Wm.  4,  c.  16,  is  a 
question  for  the  jury,  under  all  the  drcumstanoes  of  the  par^ 
dcttlar  case,  and  not  a  question  of  law  for  the  judge  or  die 
Court.    Therefore,  in  an  action  on  the  statute,  for  the  singiBg 
of  three  songs  firom  an  opera  written  by  the  plamtifiT,  the  Court 
refused  to  disturb  a  verdict  for  the  plaintiff,  under  the  di- 
rection of  the  judge  to  the  jury,  that  the  question  was,  whether 
there  had  been  a  representation  of  a  part  of  the  phdntiff 's 
production  within  the  act  of  Parliament.     Pianche  v«  Brakam^ 
16  Law  Journal  Rep.  25. 
(t)  See  De  Pinna  v  PolhiU,  6  C.  &  P.  78. 
(«)  A  forfeiture  of  one  hundred  marks  is  incurred  by  re- 
presenting a  play  derogatory  of  the  book  of  Common  Prayoft 
3  Jac.  1,  c.  21 ;  and  ten  pounds  for  jesting  of  the  holy  name 
of  God,  or  of  Jesus  Christ,  or  of  the  Holy  Qhost  or  Tiinityi 
1  Car.  1,  c.  1.      And  also  three  shillings  and  sixpence  ht 
acting  on  a  Sunday,  I  Eliz.  c.  2,  s.  9. 
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easy  and  natural,  that  the  wish  to  make  this 
Treatise  full  and  satisfactory  to  every  class  of 

Unlicensed  players  are  rogues  and  vagabonds,  10  Geo.  2, 
c.  28.  25  Geo.  2,  c.  86.  28  Geo.  2,  c.  19.  3  Greo.  4,  c.  40, 
5  Geo.  4^  c.  83.  6  Qeo.  4,  c.  21.  And  see  Skinner,  Rep. 
625  ID  630.  Kitig  r.  BeUerUm,  5  Mod.  142.  Skin.  625»  8.  C. 
Rex  V.  Handy,  6  T.  R.  286.  Jacob  HaH's  case,  1  Mod. 
Rep.  76.  1  Yentr.  169,  S.  C.  Ashley  y.  Harrison,  Peak. 
194.  1  Esp.  48,  S.  C. ;  and  Taylor  ▼.  Neri,  1  Esp.  N.  P.  C. 
386. 

Respecting  country  theatres,  see  10  Geo.  2,  c.  28,  s.  6,  and 
16  Oeo*  3,  c.  13. 

For  the  authority  of  the  Lord  Chamberlain,  see  10  Geo*  2, 
c.  28.  By  the  third  section  it  is  enacted,  that  no  person  shall, 
for  hire,  gain,  or  reward,  act,  or  cause  to  be  acted,  any  new 
play,  or  any  part  therein,  or  any  new  part  added  to  an  old 
play,  or  any  new  prologue  or  epilogne,  unless  a  true  copy 
thereof  be  sent  to  the  Lord  Chamberlain  fourteen  days  before 
the  acting,  together  with  an  account  when  and  where  it  is 
intended  to  be  acted,  signed  by  one  of  the  nianagers.  The 
Lord  Chamberlain  may  prohibit  the  same  as  he  thinks  fit ; 
and  if  any  such  person  shall,  for  hire,  &c.,  act,  or  cause  to  be 
acted,  without  such  copy  being  sent,  or  against  such  prohi* 
bition,  he  shall  forfeit  fifty  pounds,  and  the  license  of  the 
jAayhoQMB  shall  be  void.  See  Levy  v.  Yates,  8  Kev.  &  P.  249. 

For  the  power  of  the  UnwersUies  o^tr  players  see  10  Geo.  2, 
c.  19,  ••  1. 

By  16  Geo.  3,  c.  31,  and  28  Geo.  3,  c.  30,  certain  funds 
for  eharHahle  purposes  are  secured  to  Drury  Lane  and  Coyent 
Garden. 

As  to  the  interference  of  the  Court  of  Chancery  in  the  a&irs 
of  a  Theatre,  see  7  Ves.  617. 

A  place  kept  for  public  dancing,  music,  or  other  public 
entertainment  of  the  like  kind,  must  be  licensed  by  the  ma- 
gistrates, 25  Qeo,  2,  c.  36,  s.  2,  made  perpetual  by  28  Geo.  2, 
c.  19.  A  theatre  without  its  license,  GaUini  v.  Laborie, 
3  T.  R.  242.     6  T.  R.  286 ;  private  houses  in  which  persons 
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readers  who  may  consult  it,  induces  me  briefly 
to  state  the  law  as  it  respect  players.  The 
principal  part  of  it  will  be  found  in  the  note,  placed 
there  for  convenieuce. 

are  iDdiscxixninately  admitted  to  dance,  whether  money  it  paid 
for  admission,  Clarke  v.  SearU^  1  Etp*  25  ;  or  not,  Archer  ▼. 
WUUngrieef  4  Esp.  186,  are  within  the  statutes:  but  nekfaer 
a  dancing  master's  room,  BellU  v.  BurgkaU^  2  Esp.  722,  nor 
one  used  on  a  particular  festival,  Shutt  v.  Lewist  5  Esp.  128, 
comes  within  its  intention.  A  public  room  at  a  tea  garden, 
with  an  organ  in  it,  must  be  licensed,  BelUi  t.  Beat,  2  Eap.  592. 
See  the  late  cases  of  Orsgory  ▼  Ti^s,  6  C.  &  P.  271.  S.  C. 
M.  &  Rob.  313.  Grefforg  y.  Tavernor,  6  C.  &  P.  281.  And 
see  the  important  cases  Ewing  v.  0$balde$Um^  2  MyL  &  Cr. 
58 ;  LewU  v.  Arnold,  4  C.  &  P.  354  ;  Kemhle  t.  Kean,  6 
Simon,  333 :  Plight  y.  Olossip,  2  Scott,  220,  S.  C.  2 
N.  €.  125,  1  Hodges,  268. 
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CHAP.  VI. 


OF  TttB  nm  Aim. 


Uk>n  the  flame  principlefl,  and  for  the  same 
reasonsy  that  the  legislature  have  protected  the 
Scholar  in  the  enjoyment  of  the  fruits  of  his 
knowledge  and  industry  ;  so  it  has  provided  that 
the  Artist  shall  not  exert  his  skill  and  ingenuity 
without  a  hope  of  reward  from  a  limited  mono- 
poly in  the  result  of  his  labours. 

This  Chapter  for  convenience  and  distinctness, 
will  be  divided  into  three  parts : — 
I.  EngTdtingt  or  prvfits^ 
IL  Dengru  far  Artides  €f  Manufacture^ 

as  OarpeUf  ^c. 
IIL  Sculptures,  modeUj  4fc. 

1.    BlfORAVINGS  OR   PRINTS. 

It  will  be  necessary  to  consider  the  law  on 
engravhigs  or  fMrints  in  almost  all  the  difierent 
ways  in  which  the  law  respecting  a  hook  has 
been  examined^  By  stating  the  statutes  on  which 
the  right  to  a  limited  monopoly  in  them  is  found- 
ed, and  the  construction  which  they  have  re- 
ceived; by  enumerating  the  different  kinds  of 
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engravings,  as  prints  in  general,  prints  accom- 
panying letter  press,  and  charts  or  maps ;  by 
shewing  how  far  the  subject  of  an  engraving  is 
an  original  compilation,  or  an  abridgment  or  a 
reduction  ;  by  investigating  the  nature  of  the 
subject,  whether  it  be  seditious  or  libellous,  the 
property  in  prints,  and  the  manner  of  making 
an  assignment  of  them ;  and  by  examining,  how 
far  publications  may  be  similar  without  a  piracy 
having  been  committed :  with  the  peculiar  reme- 
dies which  the  statutes  have  provided  for  any 
injuries  sustained  by  the  artist. 

The  matter  of  this  section  will,  therefore,  be 
best  elucidated  by  considering— 

1 .  The  statutes  giving  the  right. 

2.  The  construction  as  to  the  date,  &c. 

3.  Prints  accompanying  letter  press. 

4.  MapSf  charts,  &c. 

5.  The  subject  of  an  engraving. 

6.  Seditious  or  libellous  prints. 

7.  The  property  in,  and  assignmentof,  prints. 

8.  What  amounts  to  a  piracy. 

9.  The  remedies  {or  an  infringement. 

1.  The  Btatutes.  A  property  in  prints  is  secured  to  the  inventors 
and  engravers  by  several  acts  of  parliament.  By 
the  first  (a)  it  is  enacted,  ^*  That  from  and  after 
the  24th  day  of  June,  1736,  every  person  who 
shall  invent  and  design,  engrave,  etch,  or  work 
in  mezzotinto  or  chiaro  oscuro,  or  from  his  own 

(a)  8  Geo.  2,  c.  18. 
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works  and  inventions  shall  cause  to  be  designed 
and  engraved,  etched  or  worked  in  mezzotinto 
or  chiaro  oscuro,  any  historical  or  other  print  or 
prints ;  shall  have  the  sole  right  and  liberty  of 
printing  and  reprinting  the  same  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of 
first  publishing  thereof,  which  shall  be  truly  en- 
graved, with  the  name  of  the  proprietor ,  on  each 
plate,  and  printed  on  every  such  print  or 
prints."  (i) 

Thus  it  appears  that  the  property  in  historical 
and  other  prints  was  by  the  first  act  vested  in 
the  engravers,  who  took  them  from  their  oum  de- 
signs. This  privilege  was  extended  by  the 
statute  7  Geo.  3 ;  (c)  and  made  to  exist  in  the 
prints  of  any  portrait,  conversation,  landscape,  or 
architecture,  map^  charty  or  plan^  or  any  other 
prints  whatsoever,  whether  they  were  taken  from 
the  artist's  own  original  designs,  or  from  any 
picture,  drawing,  model,  or  sculpture,  either  an- 
cient or  modern,  (d) 

The  term  for  enjoying  that  right  was  enlarged 
from  fourteen  to  twenty-eight  years,  (e) 

It  has  been  shewn  that  by  the  8  Geo.  II.  {/)  2.  The  name 

and  day  of 

{h)  The  fifth  clanse  of  d  Geo.  2,  c.  13,  secures  the  property 
to  John  Pine  in  his  prints  of  the  Spanish  invasion,  although 
not  taken  from  designs  of  his  own  invention,  bat  firom  the 
tapestry  in  the  House  of  Lords,  &c. 

(c)  c.  88,  s.  1.  (d)  Id.  s.  2. 

(e)  Id.  s.  7*  By  this  act  the  sole  right  of  publishing  Ho- 
garth's prints  was  vested  in  his  widow  for  twenty  years. 

(/)  c.  13,  8.  1.  The  acts  respecting  printers  do  not  extend 
to  engraven,  39  Geo.  8,  c.  79,  s.  31. 
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the  day  of  publication,  and  the  name  of  the  pro* 
prietor  must  be  truly  engraved  on  each  plate 
and  appear  on  every  print.  No  doubt  can  be 
entertained  that  the  directions  of  die  aet  must  be 
strictly  followed ;  that  the  day  and  name  must 
appear,  to  entitle  the  party  to  the  penalties  im- 
posed by  it  ig) 

But  a  question  arose,  whether  it  was  ab- 
solutely necessary  to  comply  with  the  enact* 
ment  to  support  an  action  at  law*  or  a  bill  in 
equity  for  an  injunction  and  an  account.  Lord 
Hardwicke  (A)  and  Lord  Ellenboroogh  (i)  have 
at  different  times  held  that  the  elauBe  was  only 
directory f  and  that  the  property  was  at  once 
absolutely  vested  in  the  engraver:  but  Lord 
Alvanley  (J)  and  Lord  Kenyon,  and  BuUer,  J., 
entertained  the  opposite  opinion.  (A)  llie  latter 
judge,  after  observing  that  he  differed  from  Lord 
Hardwicke,  said  that  he  believed  the  insertion  of 
the  name  and  date  to  be  essential  to  the  in- 
venter's  right. 

By  the  statute  17  Geo.  III.  c.  57,  (/)  a  special 

(g)  Sayer  v.  Dicey ^  3  Wilson,  60. 

(h)  BlackweU  v.  Harper,  2.  Atk.  96.  Bam.  Chan.  Rap. 
210,  S.  C. 

(f)  Rouforth  v.  fVOkes,  I  Carapb.  N.  P.  C.  97. 

(j)  Hurriwn  ▼.  Hogg^  2  Yes.  jon.  323. 

(k)  Thompion  y.  Symonds*  5  T.  R.  41. 

(0  Extended  to  Ireland  by  6  &  7  Wm.  4,  c.  59.  By  aee.  2 
H  is  anaetad,  that  if  any  angravMr,  etcher,  priataallar,  or  odier 
person  shall,  within  the  time  limited  by  the  afoteaaid  mkad 
aets,  eqgnre,  etch,  or  publish,  or  oansa  tobe  en£^vrad,«ldbed, 
or  published,  any  engraTing  or  pout  of  uy  daacrijthm  vhat- 
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action  on  the  case  and  double  coBts  are  given. 
It  is  now  settled  that,  in  order  to  maintain  an 
action  for  pirating  prints  under  17  Geo*  3.  c.  57, 
the  proprietor's  name  and  the  date  of  publication 
must  appear  on  the  original  print,  pursuant  to 
8  G.  2,  c.  13,  but  it  is  not  necessary  that  the 
designation  **  proprietor"  should  be  added  to 
the  name,  (tn) 

The  prints  that  ornament  and  illustrate  works  3.  Pnati  that 

ftcconiMny 

are  as  fully  protected  by  these  statutes  as  those  loctw  prMi. 
which  are  published  alone.  They  are  not,  as  it 
has  been  contended,  merely  accessary  to  the 
letter  press,  like  the  diagrams  of  Euclid ;  and^ 
therefore,  to  be  copied  and  published  by  any  one 
who  purchases  the  work,  (n)     But  if  a  person 

ever,  either  in  whole  or  in  part^  which  may  have  been  or  which 
shall  hereafter  be  published  in  any  part  of  Oreat  Britain  or 
Ireland^  without  the  express  consent  of  the  proprietor  or  pro- 
prietors thereof  first  had  and  obtained  in  writing,  signed  by 
hiiBy  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two  or  mare 
credible  witnesses,  then  every  such  proprietor  shall  and  may, 
by  and  in  a  separate  action  upon  the  case,  to  be  brought 
against  the  person  so  offending  in  any  court  of  law  in  Great 
Britain  or  Ireland,  recover  such  damages  as  a  jury  on  the  trial 
of  such  action  or  on  the  execution  of  a  writ  of  inquiry  diereon 
shall  give  or  assess,  together  with  double  costs  of  suit. 

(m)  Newton  v.  Cowie  and  Anather,  4  Bing.  234,  and  S.  P. 
Brooks  V.  Cock,  3  Ad.  &  £.  138. 

(•)  Roworth  V.  Wilkes,  1  Campb.  N.  P.  C.  97 ;  and  see 
mikins  V.  ^tMn,  17  Ves.  423.  In  whidi  case  LonI  EUon 
decided  whether  a  woik  on  aichitectuie  was  original,  with  4he 
fidr  use  of  another  work  composed  of  plates  and  letler  ptess, 
by  qootaCimi  and  compilation. 
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should  bona  fide  make  drawings  froin  a  perusal 
of  the  text,  although  there  might,  as  of  necessity 
there  would  be,  a  great  similarity  between  them, 
yet  he  would  acquire  a  copyright  in  the  engraving 
which  he  had  thus  made,  (o) 

4.  Mapfl.  It  has  been  observed  that  Lord  Mansfield  held, 

that  maps  came  within  the  spirit  and  meaning  of 
the  copyright  acts.  (/>)  To  remove  all  doubt, 
maps,  charts,  and  plans,  are  enumerated  among 
the  different  kinds  of  prints ;  and  the  same  pro- 
tection is  afforded  to  their  proprietor  as  to  other 
artists,  {q) 

5.  The  subject      Prints,  like  books,  may  be  the  o&pring  of  the 
of  an  engraving,  imagination  of  the  artist,  or  may  be  taken  from 

objects  that  have  actual  existence. 

When  an  engraving  is  made  of  an  object  in 
nature,  as  of  a  particular  flower  or  plant,  the 
artist  cannot  restrain  any  one  from  executing  a 
similar  print  of  the  same  flower  or  plant :  but  no 
one  is  allowed  to  copy  from  the  work  of  another 
person  ;  each  must  draw  from  nature.  When  it 
was  contended  before  Lord  Hardwicke  (r)  that 
some  engravings  of  plants  could  not  be  protected, 
because  every  herbal-book  had  prints  of  those 
plants  in  them,  he  observed,  '*  The  defendant,  to 
make  out  the  case  he  aims  at,  must  shew  me  that 

(o)  By  Lord  EUenborough,  1  Campb.  N.  P.  C.  99. 

(p)  I  East,  361,  n. 

(q)  7  Geo.  3,  c.  38,  8.  1 ;  and  17  Geo.  3,  c  57.  And  they 
come  within  the  meaning  of  the  word  **  Book"  in  the  Inter- 
national Copyright  Act,  1  &  2  Vict.  c.  59. 

(r)  BlaekweU  ▼.  Harper,  2  Atk.  94.     Bam.  210,  S.  C. 
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these  prints  of  medicinal  plants  or  in  any  book  or 
herbal  whatsoever,  in  the  same  manner  and  form 
as  they  are  represented  here  ;  for  they  are  repre- 
sented in  all  their  several  gradations,  tlie  flower, 
the  flower  cup,  the  seed  vessel,  and  the  seed." 

The  subjects  of  engravings  are  almost  always 
general  ones,  and  cannot  be  monopolized.  Each 
particular  print  is  protected  by  the  statutes  :  but 
the  subject  is  open  to  every  artist.  The  prohi- 
bition extends  only  to  the  piracy  of  the  parti- 
cular prints ;  no  exclusive  right  is  created  over 
the  picture  or  common  design,  (s) 

The  subject  of  a  map  or  chart  is  also  a  general 
one,  on  which  every  person  may  exert  his  skill 
and  ingenuity. 

An  artist  had,  with  the  assistance  of  many  ma- 
nuscript journals  and  printed  books,  made  four 
maps  of  a  particular  district  from  all  the  charts 
and  maps  extant.  Another  person  making  a 
chart  of  the  same  place,  employed  an  engraver  to 
take  a  draft  of  some  parts  of  those  maps ;  yet, 
inasmuch  as  he  had  combined  the  four  maps  toge- 
ther upon  a  more  correct  and  useAil  principle,  it 
was  considered  by  the  Court  that  no  piracy  had 
been  committed,  (t) 

{a)  See  Compilations,  ante,  p.  335 ;  and  Stark.  N.  P.  C. 
548. 

(I)  S(^e  and  Others  v.  Moortt  1  East,  361,  n. ;  and  see 
Wakins  r.  Aikim,  17  Ves.  428 ;  ante,  p.  340.  Lord  Mans- 
field, C.  J. — ^The  rule  of  decision  in  tbis  case  Is  a  matter  of 
great  consequence  to  tlie  country.  In  deciding  it,  we  must 
take  care  to  guard  against  two  extremes  equally  prejudicial : 

D   D 
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6.  Seditious         It  will  be  shewn  (u)  that  there  cannot  be  any 

prints.  "*"'      property  in   an   immoral,  obscene,  or  libdloos 

book.    That  doctrine  equally  applies  to  pietares 


the  one,  that  men  of  mbOity,  who  have  employed  thek  time  lor 
the  service  of  the  commnnity,  may  not  be  depritad  of  tiieir 
just  merits,  and  the  reward  of  their  ingenui^  and  laboor  ;  the 
other,  that  the  world  may  not  be  deprived  of  improvements, 
nor  the  progress  of  the  arts  be  retarded.  The  act  that  secures 
copyright  to  authors  guards  against  the  piracy  of  the  words 
and  sentiments :  but  it  does  not  prohibit  writing  on  the  same 
subject.  As  in  the  case  of  histories  and  dictionariea:  in  the 
first,  a  man  may  give  a  relation  of  the  same  fiM^ta,  and  in  the 
same  order  of  time  \  in  the  latter,  an  interpretation  is  given 
of  the  identical  same  words.  In  all  these  cases  the  question 
of  fact  to  come  before  a  jury  is,  whether  the  aUeration  be 
colourable  or  not  ?  There  must  be  such  a  similitude  as  to 
make  it  probable  and  reasonable  to  suppose  that  one  is  a 
transcript  of  the  other,  and  nothing  more  than  a  transcript. 
So,  in  the  case  of  pnnlt,  no  doubt  difierent  men  may  take 
engravings  from  the  same  picture.  The  same  principle  holds 
with  respect  to  chart* :  whoever  has  it  in  his  intention  to 
publish  a  chart  may  take  advantage  of  all  prior  poblications. 
There  is  no  monopoly  of  the  subject  here,  any  more  than  in 
the  other  inataaoes:  but,  upon  any  qnettion  of  ^ia  iwiuif, 
the  jury  will  decide  whetiier  it  is  a  servile  imitaticMi  or  not. 
If  an  erroneous  chart  be  made,  Ood  forbid  it  should  boC  he 
corrected,  even  in  a  small  degree,  if  it  thereby  become  more 
serviceable  and  useful  for  the  purposes  to  which  it  is  affiled. 
But  here  you  are  told  that  there  are  various  and  very  material 
alteratbns.  This  chart  of  the  plaintiff  ia  «pon  a  wvong  prin- 
ciple, inapplicable  to  navigation.  The  defendant  hM,  there- 
lore,  been  oortecting  errors,  and  not  servilely  copyiiy^  If 
yon  think  so,  yon  will  find  for  the  defendaat :  if  yoa  think 
it  is  a  mere  servile  imitation,  and  purated  firam  the  dther,  you 
will  find  for  the  plaiatiffii.  Verdict  for  the  defendant. 
(tt)  Post,  Chap.  YIII. 
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and  prints,  (o)  An  action  of  assumpsit  cannot 
be  maintained  ioi  the  value  of  them,  even 
a^aiiM  a  purchaser  at  the  suit  of  the  person 
who  sold  them,  {w) 

The  proper^  in  prints,  by  the  several  acts  of  7.  The  property 
parliament)  is  vested  in  him  who  shall  invent  and 
design,  engrave,  &c.  or  from  his  own  works  and 
inventions  shaU  cause  to  be  designed  and  en- 
graved, &c.  any  print,  (x) 

What  things  may  be  the  subjects  of  engravings 
have  already  been  explained,  {tf) 

But  it  was  held  by  Lord  Hardwicke,  in  a  case 
l>efore  him,  that  a  person  procuring  a  drawing  to 
be  made  was  not  entitled  to  any  monopoly  to  be 
derived  from  the  statutes  protecting  engrav- 
ings, {z)     From  which  decision  and  the  words 

(r)  Dm  Bott  v.  BereMford,  2  Campb.  N.  P.  C.  511. 

(w)  FareM  ▼.  JohueB^  4  Esp.  N.  P.  C.  97. 

(«)  8  Geo.  2,  c  13,  s.  1. 

(y)  Ante,  p.  400. 

{%)  Jegenf%  v.  BtMimin^  Ambl.  164 ;  see  as  to  die  ^  of 
a  tnuislation,  WyM  v.  Barnard^  3  Ves.  &  Beam.  77.  The 
bill  act  Ibrtk  that  the  plaintiir  hoA  proemnd  a  drawing  or 
design  to  be  made  of  the  basses  of  the  society  of  British 
hening  fishery ;  that  defendant  had  printed  same  in  the  Lon* 
don  Magazine.  It  was  objected,  on  demurrer,  that  it  was  not 
a  work  of  ingenuity  of  plaintiff,  and  therefore  not  within  the 
statute.  Lord  Hardwicke,  C. — The  plaintiff  has  not  made 
a  case  for  relief;  therefore,  need  not  go  into  the  question  as 
to  disoorery.  It  is  not  within  the  statute,  whkA  was  made 
for  encouragement  of  genius  and  art :  if  it  was,  any  penon 
who  employt  a  printer  or  engraver  would  be  so  too.  This 
statute  is  in  that  respect  like  the  statute  of  new  inventions, 
from  whence  it  was  taken.     If  he  cannot  claim  propeity,  he 

D   D  2 
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of  the  act,  it  may  be  inferred^  that  altboqg  ha 
person  might  procure  another  to  make  au  en- 
graving from  a  design  of  his  own  inventing^  and 
claim  a  copyright  in  it;  yet  he  cannot  mono* 
polize  a  print  which  has  been  made  for  him, 
without  any  assistance  having  been  given  by  him, 
in  its  design  or  formation. 
Aflsi^ment  of  The  property  in  prints  is  vested  in  the  artist : 
^^^  '  but  no  mention  is  made  of  his  assigns.     It  is, 

however,  enacted,  *  ^  That  any  person,  who  shall 
thereafter  purchase  any  plate  for  printing  ficom 
the  original  proprietors  thereof,  may  print  and 
reprint  from  the  same,  without  incurring  the 
penalties/'  (a)  And  moreover  it  is  necessary, 
before  a  print  can  be  copied  with  impunity,  to 
obtain  ^'the  consent  of  the  proprietor  thereof 
in  writing^  signed  by  him  in  the  presence  of  two 
witnesses."  (b) 

And,  therefore,  it  was  decided,  that  on  these 
statutes  the  assignee  of  a  print  may  maintain  an 
action  against  any  person  who  has  pirated  it.  (c) 
8.  Piracy  of  ^  f^^  simik  of  an  engraving  is  of  course  a 
engnviDg..&c.  ^^^  infringement.  By  the  statutes  it  is  en- 
acted that  a  piracy  is  committed,  if  any  person 
"  in  any  manner  copy  in  the  whole  or  in  part  by 
varying^  adding  to^  or  diminishing  from  the 
main  design  "  of  any  print  whatsoever.  (cQ 

18  not  entitled  to  relief,  which  would  only  enable  him  to  sue 
at  law.     Bill  is  frivolous ;  allow  demurrer. 

(a)  S  Geo.  2,  c.  18,  s.  2.  (6)  Id.  a.  1. 

(c)  Thompson  v.  Symonds^  5  T.  R.  41 ;  and  see  3  Wib.  60. 

{d)  8  Geo.  2,  c.  18.     7  Geo.  3,  c.  38.     17  Geo.  3,  c,  57 ; 
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The  dubjeet  of  an  engraving,  it  has  been 
shewn y  (e)  is  often  a  general  one,  which  cannot 
be  monopolized  ;  and  the  question  for  the  jury 
to  consider  will  be,  whether  the  particular  works 
have  been  engraved  by  the  two  artists  from  the 
general  subject,  be  it  a  picture  or  plant,  or  any 
object  in  nature,  or  whether  the  similitude,  which 
is  supposed  to  exist  between  thera,  arises  from 
accident,  or  from  the  nature  of  the  subject ;  {f) 
or  whether,  in  the  case  of  plates  to  a  printed 
work,  they  are  satisfied  that  the  artist  sketched 
the  designs  from  the  text :  or  whether  the  one 
print  is  merely  a  copy  from  the  other,  {g) 

Not  only  must  no  person  whatever  infringe  The  seller  or 
the  right  of  the  artist  by  copying  his  work  :  but 
any  one  who  sells  or  imports  for  sale  any  pirated 
copies  of  an  engraving  is  liable  to  the  penalties 
inflicted  by  the  statutes. 

In  the  first  legislative  provisions  [K)  respect- 
ing prints,  the  words  **  knowing  the  same  to  be 
so  printed  or  reprinted  without  such  consent, 
shall  publish,  seU^**  &c.  occur :  but  they  are  not 
to  be  found  in  the  last  act  of  parliament  on  this 
subject,  (t)     And  in  consequence,  although  an 

and  see  5  Barn.  &  Aid.  737.  1  Dowl.  &  Ryl.  400.  3  Campb. 
N.  P.  C.  1 11.  De  Berenger  v.  Wheble,  2  Stork.  N.  P.  C.  648, 
and  1  East,  361,  n.  As  to  an  abridgment  or  reduction  of  an 
engraving,  see  17  Yes.  422,  and  see  Martin  v.  Wright,  6  Sim. 
Rep.  297,  for  an  enlargement  of  a  print  for  a  diorama, 

(e)  Ante,  p.  400.  (/)  Ante,  p.  401. 

(g)  I  Campb.  N.  P.  C.  99. 

(h)  8  Geo.  2,  c.  13,  s.  1. 

(i)  17  Geo.  3,  c.  57. 
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attempt  was  made  in  argument  to  shew  that  the 
vendor  or  seller  of  a  print  was  only  liable  to  an 
action  for  disposing:  of  exact  copies,  it  was  de- 
cided that  the  vendor  of  a  print,  which,  with  some 
trifling  variations,  is  a  copy  of  the  main  design 
of  another  print,  is  liable  to  an  action  for  da- 
mages at  the  suit  of  the  proprietor,  aldiough  he 
did  not  know  that  the  print  which  he  was  selling 
was  a  piracy,  (j) 

(J)  West  V.  Francis,  5  Barn.  &  Aid.  741 ;  andS.  C*  1  DowL 
&  Ryl.  400.  Abbott,  C.  J. — This  aot  of  Parliament  was  in- 
tended  to  preserve  to  artists  the  property  of  their  works*  The 
question  is,  what  is  the  meaning  of  the  word  "  eopf**  of  a 
print  f  Now,  in  common  parlance,  there  may  be  a  copy  of  a 
print  where  there  exist  small  variations  from  the  original ;  and 
the  question  is,  whether  the  words  are  uaed  in  their  pc^nlar 
sense  in  this  act  of  Parliament :  that  is  to  be  collBoCed  fiom 
looking  at  the  whole  clause,  by  which  it  is  provided,  that  if 
any  one  shall  engrave,  &c.,  or  in  any  other  manner  copy,  in 
the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing 
from,  the  main  design,  or  shall  print  or  reprint,  or  import  for 
sale,  or  publish,  sell,  or  otherwise  dispose  of  any  o<^y  of  any 
print,  he  shall  be  liable  to  an  action.  Now,  if  the  seHing  of 
a  copy  with  colourable  variations  is  not  within  the  act  of  Par- 
liament, the  printing  or  importing  for  sale  soch  copies  will 
not  be  prohibited.  The  whole  must  be  taken  as  one  sentence ; 
and  the  sale  of  any  copy  of  a  print,  although  there  may  be 
some  colourable  alteration,  is  within  the  act  of  Paiiiament 
The  case  of  Gahagan  v.  Cooper,  proceeded  upon  a  diflerent 
act  of  Parliament.  In  this  case,  I  am  satisfied  the  veriiot  is 
right ;  and,  therefore,  this  rule  must  be  dLsehaiged. 

Bayley,  J. — I  am  of  the  same  opinion.  The  provisions  of 
the  8  Geo.  2,  c.  13,  are  entitled  to  great  weight  in  the  con- 
struction of  this  latter  act  of  Parliament.  That  act  impoees, 
first,  a  penalty  upon  any  persons  who  shall  engrave,  copy. 


Peaaltiei. 
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What  amounts  to  a  piracy  has  been  stated.  9.  Remedies 
The  penalty  incurred  by  him,  who  has  thus  in-  menu  *°""*^' 
fringed  the  right  of  the  artist,  is  to  forfeit  the 
plates  on  which  the  prints  are  copied,  and  every 
skeet  on  which  the  engraving  has  been  printed, 
to  the  proprietor  of  the  original  print,  who  must 
forthwith  damask  or  destroy  them  :  and  he 
mast  also  forfeit  Jive  shillings  for  every  print 
found  in  his  custody.  The  same  penalties  at- 
tached to  hira  who  has  published,  exposed  to 
sale,   or  disposed   of  any   pirated  engravings : 

and  tell,  or  eatue  to  be  copied  and  sold,  in  the  whole  or  in 
part,  by  varying,  adding  to,  or  diminishing  from  the  main  de- 
sign ;  and,  secondly,  upon  persons  selling  the  same,  knowing 
them  to  be  so  printed  or  reprinted.  The  act  of  17  Geo.  3, 
e.  57f  was  passed  to  rwnedy  the  same  mischief;  and  the  words 
**  knowing  the  same  to  be  so  xeprinted,"  are  omitted.  It  may, 
therefore,  be  harly  inferred,  that  the  legislature  meant  to  make 
a  seller  liable,  who  did  not  even  know  that  they  were  copies. 
The  fbnner  part  of  the  17  Geo.  8,  c  57,  s.  1,  applies  to  per- 
sona who  aetuaUy  make  the  copy,  and  who,  therefore,  must 
know  that  it  is  a  copy.  But  the  latter  branch  applies  to  all 
persona  who  shall  import  for  sale,  or  sell  a  copy  of  a  print. 
Every  person,  therefore,  who  sells  a  copy  which  comes  so  near 
the  original  aa  this,  is  thereby  made  liable  to  an  action. 
Theie  can  be  no  reason  why  a  person  should  not  be  liable 
where  he  sells  a  copy  with  a  mere  collusive  variation ;  and,  I 
think,  we  should  put  a  narrow  construction  on  the  statute,  if 
we  h^  such  a  collusive  variation  from  the  original  not  to  be 
a  oqpy*  A  copy  is  that  which  comes  so  near  to  the  original 
aa  to  give  to  every  person  seeing  it  the  idea  created  by  the 
original.  For  these  reasons,  I  think,  the  plain  tifT  is  entitled 
to  recover:  and»  consequently,  that  the  rule  must  be  dis« 
chaiged. 
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Special  action 
on  the  case* 


Limitation  of 
action. 


The  parties. 


one  moiety  passes  to  the  Qaeen,  the  other  is 
given  to  the  informer,  (k) 

Further,  it  is  enacted  by  the  17  Geo.  III.  c.  57, 
^  ^  that  a  q}ecial  action  on  the  case  may  be  brought 
against  the  person  offending,  to  recover  such 
damages  as  a  jury  on  the  trial  of  such  action,  or 
on  the  execution  of  a  writ  of  inquiry,  may 
give."  (0 

All  actions  for  anything  done  in  pursuance 
of  the  acts  8  Geo.  11.  c.  13,  and  7  Geo.  III.  c. 
38,  must  be  brought  within  six  calendar  months 
after  the  fact  committed  :  but  no  time  of  limita- 
tion is  mentioned  in  17  Geo*  III.  c.  57,  which 
gives  the  special  action  on  the  case. 

Not  only  the  original  proprietor,  but  also  the 
assignee  of  a  print,  may  maintain  an  action  on 
7  Geo.  III.  against  any  person  who  pirates 
it  (m) 

(k)  8  Geo.  2,  c.  13,  t.  1 ;  and  see  7  T.  R.  620»  and 
1  Campb.  N.  P.  C.  98,  where  it  is  held,  that  statute  having 
given  a  right,  the  common  law  gives  the  remedy  by  action 
without  the  conditions  of  the  statute  being  complied  with. 

(t)  A.  being  employed  by  B.  to  engrave  plates  from  draw- 
ings belonging  to  B.,  took  off  from  the  plates  so  engraved  by 
him  a  number  of  proof  impressions,  which  he  retained  for  his 
own  use.  A.  afterwards  became  bankrupt,  and  the  proofii  of 
which  he  had  so  possessed  himself  were  advertised  by  his  as- 
signees for  sale.  Held,  that  neither  he  nor  his  assignees  were 
liable  by  the  17  Geo.  3,  c.  57,  to  an  action  for  having  disposed 
of  pirated  prints  without  the  consent  of  the  proprietor,  inas- 
much as  that  statute  applied  to  impressions  of  engravings 
pirated  from  other  engravings,  and  not  to  prints  taken  from 
a  lawful  plate.     Murray  v.  Heath  and  Others,  1  B.  &  Ad.  84. 

(w)  5  T.  R.  41. 


JEngratfings  or  Prints.  409 

As  pirated  copies  are  made  very  much  to  re-  D6ciaration. 
semble  the  original  in  particular  parts,  and  to  be 
totally  distinct  in  other  parts,  care  must  be  taken 
to  draw  the  declaration,  for  copying  a  part^  as 
well  as  for  copying  the  whole,  (n) 

The  defendant  is  permitted  to  plead  the  ge-  piea. 
neral  issue,  and  to  give  any  special  matter  in 
evidence  under  it.  (o) 

In  this  action  it  is  not  necessary  to  produce  Evidence, 
the  plate  itself,  for  one  of  the  prints  taken  from 
the  original  plate  is  sufficient  evidence,  (p) 

It  seems  the  best  way  to  continue  the  name  of 
the  first  proprietor  on  the  print ;  for  it  is  doubtful 
whether  a  plate  with  the  name  of  the  assignee 
(althoogh  the  date  be  correct)  be  good  evi- 
dence, (q) 

Although  no  mention  is  made  of  proceedings  Equity, 
to  be  taken  in  equity,  yet  it  follows  as  a  matter 
of  course  that  the  Court  of  Chancery  will,  in 
aid  of  the  statutes,  interpose  with  an  injunction 
to  prevent  or  stop  the  injury  sustained  by  the 
artist  from  a  piracy  of  his  work,  (r) 

(»)  5  Barn.  &  Aid.  787,  and  1  Dowl.  &  Ryl.  400,  S.  C. 

(o)  8  Geo.  2,  c.  13,  s.  3,  and  7  Geo.  3,  c.  38,  s.  8. 

(p)  Thompson  v.  Symonds,  5  T.  R.  41. 

{q)  In  Banner  v.  Fields  cited  in  5  T.  R.  44,  Lord  Mans- 
field nonanited  a  plaintiff  under  similar  circumstances. 

(r)  FradeUa  y.  Weller,  2  Russ.  &  M.  247.  In  a  suit  to 
restrain  the  sale  of  pirated  copies  of  a  print,  where  the  answer 
did  not  suggest  that  the  prints  complained  of  were  not  pirated 
copies,  a  decree  was  made  under  the  particular  circumscauces, 
though  the  prints  which  had  been  exhibited  to  the  witness  who 
proved  the  offence  were  not  produced  at  the  hearing.     Where 
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Costs.  If  the  plaintiff  is  successful  in  suing  for  penal- 

ties, he  is  entitled  to  his  full  costs ;  (js)  if  he  suc- 
ceed in  the  special  action  on  the  case,  then  he  is 
to  have  double  costs  of  suits,  (f)  And  to  the 
defendant,  when  the  plaintiff  is  nonsuited  or  dis- 
continues, full  costs  are  to  be  allowed,  (u) 

II.    DESIGNS   FOR   ARTICLES   OF   MANUFACTURE — 

UNEN8,   CARPETS,  &C. 

The  pattern  of  a  piece  of  printed  linen  or  other 
article  often  increases  the  value  of  the  commodity, 
from  its  novelty  and  beauty.  Great  ingenuity 
and  skill  are  necessarily  exerted  in  its  formation. 
The  Legislature  has  by  several  acts  of  Parlia- 
ment given  a  limited  monopoly  to  him  who 
designed  it. — We  shall  consider  the  subject  as  it 
relates  to, 

I.  As  to  Patterns  printed  on  Linens^  ^o. 

1.  The  statutes  giving  the  right. 

2.  The  construction  of  them  as  to  the 

date,  &c. 

3.  The  property  in,  and  assignment  of, 

the  pattern. 

4.  A  piracy  and  remedy  at  law. 

II.  As  to  patterns  to  be  worked  into  or  on 
articles  of  manufacturcj  as  Carpets,  Sfc. 

the  plaintiff  is  entitled  to  have  the  injunction  made  peipetual, 
the  defendant  will  have  to  pay  the  costs  of  the  suit,  however 
trivial  the  subject  matter  of  the  suit  may  he,  if  he  did  not, 
after  the  injunction  was  granted,  tender  the  costs  up  to  that 
time. 

{s)  7  Geo.  3,  c.  38,  s.  5.  (OH  Geo.  3,  c.  57. 

(tt)  Id.  s.  8. 
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I.  As  to  Patterns  printed  on  Linens^  ^c. 

This  monopoly  limited  at  first  to  two  monthSi  i.  Thetutntet. 
bat  afterwards  extended  to  three  months^  (v)  is 
given  '*  to  the  proprietor  of  any  new  and  original 
pattern  for  printing  linens^  cottons^  caUcoes^  or 
musUnSf  to  commence  from  the  day  of  first  pub- 
lishing thereof,  which  must  be  truly  printed  with 
the  name  of  the  printer  or  proprietor  at  each  end 
of  every  such  piece  of  linen." 

By  the  2  Vict.  c.  13,  the  benefits  of  the  27 
Greo.  III.  c.  38,  and  34  Geo.  IIL  c.  23,  are 
extended  to  Ireland,  and  the  articles  protected 
are  enumerated  to  be  to  fabrics  composed  of  woolj 
silk,  or  hair ;  to  mixed  fabrics  composed  of  any 
two  or  more  of  the  following  materials,  (that  is 
to  say)  linen,  cotton,  wool,  silk,  or  hair. 

The  much  agitated  question,  (w)  whether  it  is  2.  The  name 
necessary  to  comply  with  the  directions  of  the  pubUcatioD. 
statute,  as  to  the  date  and  name,  in  order  to  sup- 
port an  action  at  law,  was  here  raised.  It  came 
before  the  Court  in  arrest  of  judgment  (x)  on  an 
alleged  defect  in  the  declaration,  which  stated, 
that  the  defendant  pirated  the  pattern  **  within 
the  term  of  three  months  from  the  day  of  the 
first  publishing  thereof,  and  whilst  the  said  plain- 
tiffs were  such  proprietors  of  the  said  pattern 

(v)  27  Geo.  3,  c.  3d,  made  for  one  year,  and  afterwards  en- 
loi^ged  by  29  Qeo,  3,  c.  19|  and  made  perpetual  by  34  Geo.  3, 
c.  23. 

(w)  Ante,  p.  398. 

(«)  Macmurdo  v.  Smith,  7  T.  R.  518. 
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as  aforesaid,  and  were  entitled  to  have  the  sole 
right  and  liberty  of  printing  and  reprinting  the 
same."  It  was  contended  that  the  day  of  pabli- 
cation  ought  to  have  been  averred.  The  Court 
held  that  as  the  plaintiff  must  necessarily  have 
proved  that  the  date  waa  on  the  linen  to  entitle 
him  to  a  verdict,  they  must  after  verdict  infer 
that  he  h&d  adduced  such  proof;  and,  therefwe, 
that  the  declaration  was  aided  after  verdict. 

3.  The  property      The  property  in  these  patterns  is  given  to  the 
m^an  assiga-   juyguj^^yg  ^j.  proprietors.     No  meutiou  is  made 

of  assigns.  But  it  is  enacted  {y)  that  *^  no  one 
shall  print,  work,  copy,  or  cause  to  be  printed,  &c. 
such  original  pattern,  or  shall  publish,  sell^  or 
expose  to  sale^  or  cause  to  be  published,  &c.  any 
linen,  icc»  so  printed  without  the  consent  of  the 
proprietor  first  obtained  in  wrUmg^  signed  by 
him,  in  the  presence  of  two  or  more  crediUe 
witnesses,  knowing  the  same  to  be  so  printed." 

From  which  a  power  to  assign  may  be  in- 
ferred, {z)  It  is  worthy  of  remark  that  it  is 
probable,  that  a  sale  of  a  copied  pattern  would 
be  no  offence,  if  the  vendor  did  not  know  that  it 
was  a  pirated  one,  although  we  have  seen  that 
the  law  req|>ecting  the  sale  of  pirated  engravings 
is  quite  different,  (a) 

4.  Piracy,  and       The  remedy  for  an  infringement  is  a  spedal 

remedy  tor  it.  -•         •       ^.i.  a.  i     j 

actwn  in  the  case,  to  recover  such  damages  as  a 
jury,  on  the  trial  of  the  action,  or  at  the  exe- 
cution of  a  writ  of  inquiry  may  assess. 

(y)  34  Geo.  3,  c.  23,  s.  1 . 

{z)  Ante,  p.  404.  (a)  Ante,  p.  405. 
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The  time  limited  for  bringing  actions  in  pur-  Limitaiioii  of 
suance  of  these  acts  is  six  months. 

The  defendant  may  plead  the  general  issue,  piet. 
and  give  the  special  matter  in  evidence.  (6) 

Equitable  jurisdiction  upon  the  34  Geo.  IIL  c.  Equity. 
23t  is  not  excluded  by  the  special  remedy  thereby 
provided*  Independent  of  that  remedy,  the 
statute  vests  in  the  inventor  a  right  of  property 
which,  though  only  of  three  months'  duration, 
equity  will  protect  by  injunction,  if  the  title  be 
satisfactorily  established :  and  the  Court  of  Equity 
will  compare  and  decide  upon  alleged  piracies  by 
inspection,  where  that  can  be  easily  and  safely 
done,  (c) 

Full  costs  are  given  to  the  plaintiff,  if  he  sue-  Costs. 
ceed  :  {d)  but  if  he  discontinues,  or  is  nonsuited, 
or  the  verdict  is  against  him,  then  the  defendant 
has  full  costs  allowed  him.  {e) 

II.  As  to  patterns  to  be  worked  into  or  on 
articles  of  Manufacture. 

By  the  2  Vict.  c.  17,  it  is  enacted,  that  every 
proprietor  of  a  new  and  original  design  made  for 
any  of  the  following  purposes,  and  not  published 
before  the  first  day  of  July  one  thousand  eight 
hundred  and  thirty-nine,  shall  have  the  sole  right 
to  use  the  same  for  any  such  purpose  during  the 
term  of  twelve  calendar  months,  to  be  computed 
from  the  time  of  the  same  being  registered  accord- 
ing to  this  Act : 

(6)  34  Geo.  3,  c.  23,  s.  2. 

(e)  Sherifv.  Caaies,  1  R.  &  M.  159. 

{d)  34  Geo.  3,  c.  23,  8.  1 .  (e)  Id.  t.  2. 


414  On  Oopyrighi. 

First. — For  the  pattern  or  print,  to  be  ^ifaer 
worked  into  or  worked  on,  or  printed  tm  or 
painted  on,  any  article  of  manuftietiire,  being  a 
tissue  or  textile  fabric,  except  lace,  and  alM  ex- 
cept linens,  cottons,  calicos,  muslins,  and  any 
other  article  within  the  meaning  of  the  acts 
above  mentioned,  {f) 

Second. — For  the  modelling,  or  the  casting, 
or  the  embossment,  or  the  chasing,  or  the  ea^t^ 
ving,  or  for  any  other  kind  of  impressioa  or 
ornament,  on  any  article  of  mainifacture,  not 
being  a  tissue  or  textile  fabria 

Third. — For  the  shape  or  configuration  of  any 
article  of  manufacture,  except  lace,  and  also 
except  linens^  cottons,  calicos,  muslins,  and  any 
other  article  within  the  meaning  of  the  above 
mentioned  Acts. 

Provided  always,  that  every  proprietor  of  a 
new  and  original  design  made  for  the  modeUing^ 
or  the  casting,  or  the  embossment,  or  the  chasing, 
or  the  engraving,  or  for  any  other  kind  of  im* 
pression  or  ornament  on  any  article  of  manu- 
facture, being  of- any  metai  or  mixed  metah^  shall 
have  the  sole  right  to  use  the  same  during  the 
term  of  three  years ^  to  be  computed  from  the 
time  of  the  same  being  registered  according  to 
this  act ;  but  no  person  ^all  be  entitled  to  the 
benefit  of  thisAot  unless  the  design  have  befbre 
publication  been  registered  according  to  this  Act; 
and  unless  such  person  be  registered  according 

(/)  27  Geo,  3,  c.  38.  29  Gteo.  3,  c  19.  34  Geo.  3,  c.  23, 
and  2  Vict.  c.  13.    See  ante,  p.  410. 
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to  this  Act  as  the  proprietor  of  the  design ,  an 
unless  after  publication  of  the  design  every 
article  of  maiiufactiire  published  by  him,  on 
which  such  design  is  used,  and  have  thereon  the 
Dfune  of  the  first  r^ktered  proprietor,  and  the 
nanber  of  the  design  in  the  register,  and  the 
date  of  the  registration  thereof :  and  the  author 
of  every  such  new  and  original  design  shall  be 
considered  the  pvoprietor,  unless  he  have  ex*- 
eeuted  the  work  on  behalf  of  another  person  for  a 
vahiable  c<msideration,  in  whidi  case  such  person 
shall  be  considered  the  proprietor,  and  shall  be 
entitled  to  be  registered  in  the  place  of  the 
author  ;  and  every  person  purchasing  for  a 
valaable  consideration  a  new  and  original  design 
or  the  exclusive  or  the  partial  right  to  use  the  same 
for  any  one  or  more  of  the  above-mentioned  pur- 
poses, in  relation  to  any  one  or  more  articles  of 
manufacture,  shall  be  considered  as  the  pro- 
prietor  of  the  design  for  all  or  any  one  or  more 
of  such  purposes,  as  the  case  happens  to  be. 

It  is  further  enacted,  {g)  that  during  the  existence  For  (mveotbg 
of  SQch  exdusive  or  partial  right  no  person  shall 
either  do  or  cause  to  be  done  any  of  the  following 
Acts  in  regard  to  a  registered  design,  without 
the  license  or  consent  in  writing  of  the  registered 
proprietor  thereof ;  (that  is  to  say,) 

No  person  shall  use  for  the  purposes  aforesaid^ 
or  any  of  them,  or  print  or  work  or  copy,  such 
registered  design,  or  any  original  part  thereof, 
on  any  article  of  manufacture  for  sale  : 

{g)  2  Vict.  c.  17,  s.  3. 
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No  person  shall  publish,  or  sell  or  expose  to 
sale  or  barter,  or  in  any  other  manner  dispose  of 
for  profit,  any  article  whereon  such  registered 
design  or  any  original  part  thereof  has  been  used, 
knowing  that  the  proprietor  of  such  design  has 
not  given  his  consent  to  the  use  thereof  upon 
such  article : 
Penalty.  ^q   persou  shall  adopt  any   such  registered 

design  on  any  article  of  manufacture  Sot  sale^ 
either  wholly  or  partially,  by  making  any  addition 
to  any  original  part  thereof,  or  by  making  any 
substraction  from  any  original  part  thereof :  and 
if  any  person  commit  any  such  Act  he  shall  for 
every  offence  forfeit  a  sum  not  less  than  fi^e 
pounds  and  not  exceeding  thirty  pounds,  to  the 
proprietor  of  the  design  in  respect  of  which  such 
offence  has  been  committed,  (k) 

(h)  It  is  farther  enacted,  that  the  party  injured  hy  any  aach 
act  may  recover  such  penalty  as  fellows : 

In  England,  either  hy  an  action  of  deht  or  on  the  case  against 
the  party  offending,  or  hy  summary  proceeding  before  two 
justices  having  jurisdiction  where  the  party  offending  resides : 
and  if  the  party  injured  proceed  by  such  summary  proceeding, 
any  justice  of  the  peace  acting  for  the  county,  riding,  division, 
city,  or  borough  where  the  party  offending  resides,  and  not 
being  concerned  either  in  the  sale  or  manufacture  of  the  article 
of  manufacture  or  in  the  design  to  which  such  summary  pro- 
ceeding relates,  may  issue  a  summons  requiring  such  party  to 
appear  on  a  day  and  at  a  time  and  place  to  be  name^  ^^  such 
summons,  such  time  not  being  less  than  eight  days  from  the 
date  thereof;  and  every  such  summons  shall  be  served  on  ihe 
party  offending,  either  in  person  or  at  his  usual  place  of  abode ; 
and  either  upon  the  appearance  or  upon  the  default  to  appear 
of  the  party  offending  any  two  or  more  of  such  justices  may 
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For  the  purpoees  of  this  act  a  Register  of  De- 
dgns  is  appointed  hy  the  Lords  of  the  Privy 
Council  (A)  who  will  give  a  certificate  of  such 
registration,  (t) 

proceed  to  the  bearing  of  the  complainty  and  upon  proof  of  the 
offence,  either  by  the  oonfeesion  of  the  party  offending  or  upon 
the  oath  or  affirmation  of  one  or  more  credible  witnesses,  which 
such  justices  are  hereby  authorized  to  administer,  may  convict 
the  offender  in  a  penalty  of  not  less  than  five  pounds  or  more 
than  thffty  pomids,  as  aibreeaid,  for  each  offence,  as  to  such 
justieea  doth  teem  fft ;  and  if  the  amount  of  such  penalty  or 
of  such  penalties,  and  the  costs  attending  the  conviction*  90 
assessed  by  such  justices,  be  not  forthwith  paid,  the  amount  of 
the  penalty  or  of  the  penalties,  and  of  the  costs,  together  with 
the  coats  of  the  distress  and  sale,  shall  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  wherever 
the  same  haj^en  to  be  in  England ;  and  lihe  justices  before 
whom  the  party  has  been  convicted,  or,  on  proof  of  the  con- 
viction, any  two  justices  acting  for  any  county,  riding,  division, 
city,  or  borough  in  England  where  goods  and  chattels  of  the 
person  offending  happen  to  be,  may  grant  a  warrant  for  such 
distress  and  sale  ;  and  the  overplus,  if  any,  shall  be  returned 
to  the  owner  of  the  goods  and  chattels,  on  demand. 

(A)  2  Vict.  c.  17,  s.  6. 

(f)  Id.  s.  7*  It  is  further  enacted,  that  upon  any  original 
design  so  registered,  and  upon  every  copy  thereof  received 
for  the  purpose  of  being  registered,  or  for  the  purpose  of  such 
registration  being  certified  thereon,  the  registrar  shall  certify 
under  his  hand  that  the  design  has  been  so  registered,  the  date 
of  such  registration,  and  the  name  of  the  registered  proprietor; 
and  such  certificate  made  on  every  such  ori^nal  design,  or  on 
such  copy  thereof,  and  purporting  to  be  signed  by  the  registrar 
or  deputy  registrar,  and  purporting  to  have  the  seal  of  office 
of  such  registrar  affixed  thereto,  shall,  in  the  absence  of  evi- 
dence to  the  contrary,  be  sufficient  proof,  as  follows : 

E  £ 
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It  is  difficult  to  discover  any  valid  reason  why 
patterns  which  come  within  the  meaning  of 
2  Vict.  c.  17,  should  be  registered  :  and  those 
which  are  protected  by  the  2  Vict.  c.  13,  should 
not  be  subject  to  the  same  attention. 

The  statutes  2  Vict,  c.  13,  and  c.  17  were  intro- 
duced into  Parliament  by  the  late  President  of 
the  Board  of  Trade  (j)  and  it  certainly  would 
have  been  better  if  the  statutes  27  Geo.  3,  c.  38 
and  34  Geo.  3,  c.  23,  had  been  repealed,  and  the 
whole  law  on  this  subject  had  been  comprised  in 
one  act  instead  of  those  acts  being  enlai^ed  by 
the  2  Vict.  c.  13,  and  new  articles  taken  under 
protection  by  2  Vict.  c.  17. 

Great  attention  is  required  from  the  artist  to 
distinguish  accurately  whether  his  new  pattern 
comes  within  the  meaning  of  2  Vict.  c.  13,  or 
2  Vict.  c.  17,  and  he  must  be  careful  to  register 
his  design,  if  it  be  necessary  for  his  protection. 

Of  the  design,  and  of  the  name  of  the  proprietor  therein 
mentioned,  having  heen  duly  registered ;  and 

Of  the  commencement  of  the  period  of  r^istry ;  and 

Of  the  person  named  therein  as  proprietor  being  the  pro- 
prietor; and 

Of  the  originality  of  the  design  ;  and 

Of  the  provisions  of  this  act,  and  of  any  role  under  whidi 
the  certificate  appears  to  be  made,  having  been  complied  with. 

And  any  such  writing  purporting  to  be  such  certificate  shsil 
(in  the  absence  of  evidence  to  the  contrary)  be  received  in 
evidence  without  proof  of  the  handwriting  of  the  dgnatare 
thereto,  or  of  the  seal  of  office  affixed  thereto,  or  of  the  penon 
signing  the  same  being  the  r^strar  or  deputy  r^istrar. 

{j)  The  Right  Hon.  Mr.  Poulet  Thomson. 
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III.    SCULPTDRE9,  MODBlSi  &C* 

There  is  yet  another  limited  monopoly,  creat- 
ing a  property  in  the  productions  of  the  inventive 
faculties  of  genius ;  but  which  can  scarcely  be 
called  Literary  Property.  It  is  given  to  the  first 
maker  of  all  original  sculptures,  models,  copies, 
and  casts. 

The  same  order  of  investigation  will  be  pursued 
as  in  the  last  section,  as  to, 

1 .  The  statutes  giving  the  fight. 

2.  The  construction  of  them. 

3.  The  property  in,  and  assignment  of,  a 

model,  &c. 

4.  A  piracy,  and  the  remedy  at  law. 

The  first  act  {k)  on  this  subject  was  found  i.  Thesutme*. 
on  trial  to  be  so  defective,  that  it  was  held  to  be 
no  offence  under  it  to  make  a  cast  of  a  bust,  pro* 
vided  it  were  a  perfect  fac-simile  of  the  original. 
And  on  the  other  hand,  although  it  was  evident 
that  a  piracy  had  been  committed,  yet,  if  there 
was  some  addition  to,  or  diminution  from,  the 
original,  a  person  was  not  liable  to  an  action  for 
sdUng  a  cast  thus  pirated. 

To  remedy  these  defects  another  Act  of  Par- 
liament (/)  was  obtained,  by  which  the  property, 
in  all  sorts  of  sculptures,  models,  copies  and  casts, 

(ft)  88  Creo.  3,  c.  71.  Oahagan  v.  Cooper,  3  Camp.  Ill ; 
and  see  West  v.  Francis,  5  Bam.  &  Aid.  737 ;  and  S.  C. 
1  Dowl.  &  Ryl.  400. 

(0  54  Geo.  3,  c.  56. 

£   £  2 
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particularized  and  enumerated  at  great  length, 
so  as  to  include  every  species  of  them,  is  vested 
in  the  inventor  for  fourteen  years ;  provided  the 
proprietor  causes  his  name,  with  the  date,  to  be 
put  on  them  before  they  are  published ;  with  the 
same  term  in  addition,  if  he  should  be  living  at 
the  end  of  the  first  period,  unless  he  has  parted 
with  his  invention  before  the  time  at  which  that 
act  passed. 

The  provisions  of  the  second  statute  extended 
as  well  to  those  sculptures,  &c,  which  had  been 
put.  forth  under  the  protection  of  the  first,  as  to 
those  thereafter  to  be  made. 

2.  The  con-  No  casc  has  been  decided  on  the  new  act,  as 
theactt.  to  the  insertion  of  the  name,  and  day  of  publica- 
tion :  but  from  analogy  it  is  clear,  that  the  rea- 
soning on  the  statutes  giving  monopolies  in  prints 
and  in  patterns  for  linen  will  apply  to  that  Act  of 
Parliament,  (m) 

3.  Theproperty      The  property  in  the  models  is  given  to  in ven- 
mentof|mo§«i.  tors.     And  it  is  enacted  that  the  purchaser,  if  by 

a  deed  in  writing,  of  any  original  sculpture  or 
model,  shall  be  exempted  from  an  action  for 
copying,  or  casting,  or  vending  the  same,  (n) 

4.  Piracy  and        The  enactment  against  piracy — against  mak- 

iwnody  at  law. 

ing,  selling,  or  importing,  any  thing  mentioned 
in  the  statute,  is  very  general ;  and  gives  to  the 
proprietor  or  his  assignee  an  action  an  the  case 
for  damages  (with  double  costs)  to  be  brought 

(m)  Ante,  p.  411. 

(»)  54  Geo.  3,  c.  56,  s.  4. 
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within  six  months  against  all  persons  who  shall 
m  any  way  imitate  the  sculpture,  &c«  (j?) 

The  limitation  for  all  actions  either  for  things 
done  in  purmance  of,  or  agaxtut  this  statute  must 
be  brought  within  six  months. 

In  the  former  case  the  defendant,  if  successful, 
is  entitled  to  full  go$U.  (r) 

(o)  54  Geo.  3,  c.  56,  a.  8.  (p  )  Id.  •.  5. 
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CHAP.  VIL 

OF   THE    PERSONS    AND   CORPORATIONS  INTERESTED 
IN   TQE    PUBLICATION   OF   BOOKS. 

Having  in  the  first  Chapter  of  this  Book,  ex- 
plained the  nature  of  copyright  in  general — by 
stating  the  enactments  of  the  several  acts  of  par- 
liament respecting  it,  and  the  construction  which 
has  been  put  upon  them — an  attempt  was  made 
to  investigate  the  law,  as  it  relates  to  the  different 
kinds  of  literary  property.  That  task  being  ac- 
complished, it  is  proper  in  the  next  place  to  lay 
before  the  reader  an  account  of  the  Persons  and 
Corporate  Bodies  that  are  peculiarly  interested  in 
the  publication  of  books :  which  will  be  done  in 
the  following  order, — 

I.  The  Author  and  his  Assignee. 
II.  The  Queen  and  her  Majesty's  Printers. 

III.  The  Compqmf  of  Stationers. 

IV.  The  Universities. 

V.  The  Courts  of  Justice. 
yi.  Printers. 
yil.  JBooff sellers. 
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I.   THE   AUTHOR   AND   HIS    ASSIGNEE. 

To  explain  the  nature  of  the  property  acquired 
by  any  one  in  a  literary  work,  of  whatever 
description  it  may  be,  it  will  be  necessary  to  ex- 
amine the  right  originally  vested  in  the  author 
or  composer — the  extent  to  which  a  book  may  be 
affected  by  its  contents, — and  the  modes  by  which 
it  may  be  disposed  of  hy  the  author. 

The  right  of  authors  and  men  of  science,  over 
the  productions  of  their  minds,  has  been  shortly 
stated  in  the  several  chapters  in  which  each  kind 
of  literary  property  has  been  investigated.  It 
may  be  useful  to  collect  the  whole  matter  into 
one  place,  and  to  add  to  it  such  rules  and  obser- 
vations as  could  not,  without  destroying  the 
unity  of  the  descriptions,  be  before  introduced. 
Thus: 

1.  The  property  in  manuscripts. 

2.  In  all  kinds  of  literary  works. 

3.  In  the  productions  of  the  fine  arts* 

4.  How  affected  by  their  contents. 

5.  The  assignment  of  literary  property. 

6.  Devise  of  it. 

7.  When  taken  under  an  execution,  &c« 
8'  Abandonment  of  it  by  the  author. 

An  author  has  an  absolute  property,  indepen-  i.  Property 

•  .1       •      io  MS. 

dent  of  the  statute  law,  over  his  work  whilst  it 
continues  in  manuscript  (a)     Nor  will  the  mere 

(a)  4  Burr.  2340,  2379.     2  Meriv.  435.    See  ante,  p.  825. 
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delivery  of  the  manuscript  copy  to  the  printer 
divest  the  author  of  his  right ;  for  the  consent  to 
be  allowed  to  print  must  be  in  writings  (6) 

And  a  bookseller  was  restrained  from  publish* 
ing  certain  manuscripts  of  which  he  had  gained 
possession,  but  which  had  been  left  by  Dr.  Paley 
for  the  use  of  his  own  parishioners,  (c) 

Neither  is  a  person,  to  whom  a  manuscript  has 
been  lent,  with  liberty  to  take  a  copy  of  it,  and 
to  make  what  use  of  it  he  thinks  fit,  at  liberty  to 
print  and  publish  the  work,  {i) 
Author*  en-  Ou  the  Other  hand  if  an  author  engage  to  fiir* 

gmiDgtownte.  ^jgjj  ^  bookseller  with  a  manuscript,  he  must  an- 
swer in  damages  for  not  fulfilling  his  contract,  (e) 

And  Lord  Eldon  held,  that  a  covenant  in  ar- 
ticles of  agreement,  by  which  Mr.  Colman  un- 
dertook not  to  write  dramatic  pieces  for  any 
other  than,  the  Haymarket  Theatre,  was  a  legal 
covenant,  {f) 

But  where  a  gentleman  had  contracted  to  sup- 
ply a  bookseller  with  Reports  of  the  Cases  ai^ued 
in  the  Court  of  Exchequer  {g)  upon  certain 
terms,  and  afterwards  sold  them  to  another  book- 
seller;  the  Lord  Chancellor  would  not  grant  an 
injunction  to  restrain  the  publication,  and  force 

(6)  Knapcoek  v.  Curl,  4  Yin.  Abr.  278. 
(c)  Cited  in  2  Yes.  &  Beam.  23. 

{(£)  Duke  of  Queensberry  v.  Shehbeare,  2  Eden  Rept  329. 
See  4  Bnrr.  2397. 
(e)  Oale  ▼.  Leekie.  2  Stark,  N.  P.  C.  107. 
(/)  Mwrru  v.  Col/man,  18  Yes.  437. 
(y)  Clarke  ▼.  Price,  2  Wils.  Ch.  Rep.  157. 
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him  to  report  and  give  his  manoscript  to  the 
bookseller ;  observing  that  he  could  not  grant  an 
injunction  whereby  the  person  of  the  defendant 
would  not  be  at  liberty* 

Where  an  author  was  engaged  to  write  for  a 
certain  sum  an  article  to  appear  aroong  others 
in  a  work  called  "The  Juvenile  Library/' and 
before  he  had  completed  his  article,  and  before 
any  portion  of  it  was  published,  the  work  was 
discontinued  :  the  Court  held,  that  the  publishers 
were  not  entitled  to  claim  the  completion  of  the 
article,  so  that  it  might  be  published  in  a  separate 
form  for  general  readers,  but  they  were  bound  to 
pay  the  author  a  reasonable  sum  for  the  part 
which  he  had  prepared.  (A) 

We  have  seen,  that  if  an  author,  at  common  3.  Piopnty 
law,  had  the  sole  right  of  publishing  a  printed 
work  in  perpetuity,  it  was  modified  by  the  stat.  8 
Ann*  c*  1 9,  (t)  by  which  act  the  time  limited  for 

(A)  Planehe  v.  CMwm  and  OiA^tj,  5  C.  &  P.  5S.  See 
Barfield  v.  Nicholson,  2  Sim.  &  S.  1.  An  aathor  having  sold 
the  copyright  of  a  work  pnhlished  under  his  own  name,  and 
covenanted  with  the  purchaser  not  to  puhlish  any  other  work 
to  prejudice  the  sale  of  it ;  semble,  that  another  publisher  who 
had  no  notice  of  this  covenant,  will  be  restrained  from  pub- 
lishing a  work  subsequently  purchased  by  him  from  the  same 
author,  and  published  under  his  name,  on  the  same  subject, 
but  under  a  different  title,  although  there  be  no  piracy  of  the 
first  work. 

(1)  2  Bro.  P.  C.  145,  and  4  Burr.  2408 ;  ante,  p.  322. 
By  7  Geo.  2,  c.  24,  the  sole  liberty  of  printing  and  reprinting 
the  HUtories  of  Thuanui^  with  additions  and  improvements 
during  the  time  therein  limited,  is  granted  to  Samuel  Buckley. 
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an  author  enjoying  the  copyright  in  his  work 
was  confined  to  fourteen  years,  with  a  second 
term  of  fourteen  years,  if  he  was  alive  at  the  end 
of  the  first  period,  {j) 

And  also,  that  the  time  was  afterwards  altered, 
and  that  now  the  copyright  in  all  books,  published 
since  the  2Uth  July,  1814,  is  to  continue  for 
twenty -eight  years,  and  to  the  end  of  the  author's 
life,  if  he  should  survive  that  period,  (k) 

But  that  the  resulting  term  for  life  could  not 
be  enjoyed  by  one  whose  work  had  been  pub- 
lished twenty-eight  years  before  the  29th  July, 
1814.  (0 

And,  moreover,  if  a  person  who  had  published 
a  work  before  the  29th  July,  1814,  was  alive  on 
that  day;  but  died  before  the  fourteen  years, 
from  the  day  of  publishing  his  book,  had  trans- 
pired ;  then  a  further  term  of  fourteen  years  was 
given  to  his  personal  representcUives^  but  with- 
out prejudice  to  the  assignees  of  all  or  an}'  part 
of  the  former  term,  (m) 

(j)  8  Ann.  c.  19,  s.  1  and  11. 

(k)  54  Geo.  8,  c.  156,  ss.  1,  4,  and  9;  ante.  Chap.  I. 
In  the  case  of  AJoitU  authorship f  would  the  copyright  continue 
\o  the  end  of  the  life  of  the  survivor,  supposing  both  of  them 
outlived  the  twenty-eight  years  from  the  day  of  publication  ? 
And  would  there  be  any  resulting  term,  supposing  one  of  the 
authors  died  within  the  twenty-eight  years  ? 

(0  1  Bam.  &  Aid.  396. 

(m)  54  Geo.  3,  c.  156,  s.  8 ;  ante.  Chap.  I.  Supposing  the 
two  authors  of  one  joint  work  to  be  alive  on  the  29th  July, 
1814,  and  both  to  die  (one  before  the  other)  before  the  first 
fourteen  years  had  transpired,  to  whom  would  the  work  pass  ? 
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Copyrigiit  is  a  prq)erty  which  depends  for  its  Name  of 
continuance  on  the  life  of  the  author,  and  all 
control  over  a  work  should  be  derived  from  him : 
and  yet  he  ia  not  bound  to  put  his  name  in  the 
title  page  in  order  to  preserve  it.  (n) 

Lord  Eldon  doubted,  how  far  he  could  relieve 
the  publisher  of  a  work  with  a  fictitious  name  :  (o) 
but  he  granted  an  injunctian,  until  answer  or  fur- 
ther order,  to  restrain  die  pabiication  of  a  work 
in  the  name  of  Lord  Byron,  who  was  abroad, 
upon  an  affidavit  of  his  lotrdship's  agent,  of  cir«* 
cumstances  making  it  highly  probable  that  it  was 
not  a  work  by  his  lordship,  and  on  the  refusal  of 
the  defendant  to  swear  as  to  his  belief  that  it  was 
written  by  him .  ( p) 

But  the  pablisher  of  a  work,  however  he  has 
gained  the  materials,  has  sufficient  property  in  it 
to  maintain  an  acticm  against  any  other  person 
for  pirating  it.  ig) 

The   proprietory    right  over   engravings    or  3.  Property 

.-/•x  *•  i»A  A         •    i^M.  •*!        in  the  fine  irte. 

prmts  (r)  contmues  for  twenty-eight  years  with-  in  eograTings, 
out  any  resulting  term  for  the  life  of  the  artist ;  car^*^™" 
and  that  over  patterns  for  linen  expires  at  the 

(n)  4  Burr*  2367. 

(0)  8  Yes.  226. 

(p)  Lord  Byron  v  Johnson,  2  Meriv.  29, 

(q)  4  £8p.  N.  P.  C.  169.  Heoce  a  question  ariies  whether 
a  penoa  who  first  publishes  a  work  written,  by  a  foreigner 
and  tmumitted  to  him,  lor  a  contemporaneous  publication  of 
it,  can  maintain  an  ^tion  against  any  other  person  who 
prints  it. 

(r)  Ante,  p.  397. 
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end  of  three  months:  {$)  and  that  on  other 
patterns  and  models  in  twelve  months,  (t) 

Ib  models.  But  in  sculptures  or  models  a  property  is  vested 

for  fourteen  years,  with  a  further  term  of  four- 
teen yearSi  if  the  artist  be  living  at  the  end  of 
the  first  period.  («) 

4.  How  The  property  in  a  work  of  art,  whether  it  be 

subject  matter,  a  booK,  (t;)  an  engraving,  (ir)  or  a  piece  of  sculp- 
ture, is  necessarily  destroyed  by  its  subject  being 
blasphemous,  seditious,  or  libellous ;  or  by  its 
being  obscene  or  immoral :  and  an  author  may 
desist  from  supplying  a  publisher  with  the  ma- 
nuscript of  a  work,  if  he  be  justly  apprehensive 
that  the  contents  of  it  will  subject  him  to  pu- 
nishment, (x) 

6.  Assignment  The  assignment  of  a  copyright,  (y)  and  of  en- 
gravings (z)  of  patterns  and  models,  (a)  must  be 
in  writing,  to  enable  the  assignee  to  protect  his 
interest  either  at  law  (li)  or  in  equity,  (c) 

(f)  Ante,  p.  411.  (0  Ante,  p.  418. 

(tt)  Ante,  p.  420.  («)  Ante,  Chap.  I. 

(tff)  Ante,  p.  402. 

(«)  2  Stark.  N.  P.  C.  107. 

{y)  8  Ann.  c.  19,  b.  1.  54  Geo.  8,  o.  1S6,  s.  4 ;  md  see 
PoweU  V.  Walker.  8  Manle  &  Selw.  7,  and  4  Campb.  N.  P.  C.  8, 
S.  C. 

{z)  7  Geo.  3,  c.  88,  a.  1. 

(a)  54  Geo.  8,  e.  56,  a.  1. 

(6)  LatouT  V.  Bland.  2  Stark.  N.  P.  C.  882.  In  aaaompsit 
for  the  price  of  a  copyright  haigained  and  aold,  a  defisnce  mi 
the  ground  that  the  copyright  was  not  assigned  m  writiog, 
must  be  speciaUy  pleaded.     Bameti  v.  Olostop.  I  Bing,  N.  C. 

ess. 

(c)  Post,  Chap.  VIII. 


The  Author  and  his  Assignee.  429 

And  it  has  been  shewn  that,  by  the  general 
assignment  of  all  his  right  in  a  work,  the  assignee 
has  the  benefit  of  the  resulting  term  for  the  life 
of  the  author,  when  he  survives  the  twenty-eight 
years  from  the  day  of  publication,  (d) 

It  was  held  by  the  Court  that  a  publication  for 
dz  years,  by  a  person  (not  the  composer)  of  some 
music,  was  not  sufficient  in  itself  to  prove  that 
the  interest  in  the  copyright  had  been  transferred : 
and  the  production  of  the  receipt  given  by  the 
proprietor  for  the  price  of  the  copyright  was 
held  not  to  be  a  bar  to  the  action,  {e)  But  a 
plaintiff  was  immediately  nonsuited,  when  one 
of  his  witnesses  stated  that  he  had  heard  him 
declare,  that  he  had  parted  with  all  his  inter- 
est in  the  copyright,  although  he  did  not  men« 
tion  in  what  manner  the  transfer  had  been 
made,  (^f) 

However,  on  the  contrary,  an  instance  has  oc*  The  title 
curred  in  which  the  assignee  of  a  copyright,  to  ^^^^u 
whom  the  assignment  was  made  by  parol^  ob-  "*J"°^^**°- 
tained  an  injunction.     The  distinguishing  feature 
of  that  case  was  this,  that  some  of  the  defend- 
ants had  actually  received  the  purchase  money, 
and  had   permitted  the  plaintiflb  to  print  and 
publish  the  work,  (g) 

But  an  affidavit,  in  which  it  was  stated  that 
the  plaintiff  had  purchased  or  legally  acquired 

(<0  2  Bro.  C.  C.  80. 

(e)  Latour  v.  Bland^  2  Stark.  N.  P.  C.  382. 
(/)  Moore  v.  Walker,  4  Camp.  N.  P.  C.  8,  n. 
{g)  Longman  y.  Oxberry,  Noyember  1820.  MSS. 


oe« 
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the  copy,  was  considered  to  be  bad,  for  not  stating 
that  he  had  purchased  it  from  the  author.  (A) 

But  it  was  considered  to  be  Bttfficie0t  for  an 
a$^nee  of  an  asisiffnpe  to  shew  that  the  assign- 
ment to  himself  was  in  writing  without  deducing 
a  title  from  the  author,  (t) 

And,  moreover,  a  book  will  pass  to  the  as* 

signees  under  a  commisskm  of  bankrupt,  although 

a  manuscript  will  not.  (J) 

6  Devise  of         ^6  havc  sccu  thatuudcr  someeircumsfcanceBa 

a  cpyrigi...      ^pyright  becomes  vested  m  the  personal  repi«- 

sentatives  of  .the  author,  when  at  his  decease  that 
right  would  otherwise  have  expired,  {i) 

The  copyright  in  a  work  is  a  peisonal  chattel, 
and  may  be  devised  ;  (I)  and  a  manuscript  will 
pass  to  the  author's  executors,  (m) 
7.  Taken  under       It  is  doubtful  whether  an  unpublished  mann* 

script  can  be  taken  in  execution  by  credi- 
tors ;  (n)  but  the  better  opinion  seems  to  incline 
against  such  a  rule  of  law ;  because,  until  the  act 
of  publication  is  accomplished,  an  author  has 
an  undoubted  right  to  have  full  control  over 
it.  (o) 


execution. 


8.  Abandon-        It  is  Said  that  an  author  may  by  his  conduct 

ment 

(A)  GulUver  y.  Snaggs,  4  Yin.  Abr.  278. 
(f)  Morrii  v.  Kelly ^  Eden  on  Injunctions,  S8S. 
<J)  See  ante,  p.  377,  as  to  the  bankniptcy  of  the  propiietor 
of  a  newspaper. 

{k)  54  Geo.  3,  c.  156,  s.  8,  Chap.  I. 

(/)  See  ante,  p.  377,  as  to  the  devise  of  a  newspaper. 

(«)  See  ante,  p.  326.  («)  4  Buix.  2311. 

(o)  See  ante,  p.  325. 
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abandon  his  work,  and  give  tx>  the  public  a 
power  to  publish  his  book  before  the  usual  time 
of  copyright  has  transpired,  (p) 

There  is  no  authority  on  the  point;  and  it 
is  very  difficult  to  say,  what  circumstances  would 
induce  a  court,  either  of  law  or  equity,  to  consider 
a  work  as  given  up  to  the  public  by  its  author. 
But  still  it  may  be  capable  of  proof;  where 
an  author,  upon  delivering  a  manuscript  to  a 
bookseller,  says,  *^  I  will  make  a  present  of  this 
work  to  you  to  publish :  I  wish  to  give  it  to  the 
public,"  &c.  (j)  The  Court  of  Equity  refused 
to  grant  an  injunction  at  the  end  of  the  first 
fourteen  years^  to  restrain  him  from  continuing 
the  publication. 

A  very  singular  case  occurred  between  an  au- 
thor and  his  assignee.  The  author  of  a  law  book 
sold  the  copyright  to  a  bookseller,  who  published 
a  third  edition  of  the  work  (edited  by  another 
person,)  without  any  name ;  but  purchasers  were 
likely  to  suppose  that  it  was  edited  by  the  author. 
Such  edition,  having  errors  and  mistakes  in  it, 
being  calculated  to  injure  the  reputation  of  the 
author,  the  Court  held,  at  nisi  prius,  that  an  action 
would  lie  by  the  author  against  his  assignee,  (r) 

(p)  4  Barr.  2346,  2367,  2466 ;  and  see  2  Stark.  N.  P.  C. 
382.     4  Camp.  N.  P.  C.  8,  n. 

{q)  Mwrray  v.  RundaU,  h  Nor.  and  7  Nov.  1822.  In 
Chancery,  MSS.     See  1  Jacob's  Rep.  311. 

(r)  Arehbold  v.  Sweet,  5  C.  &  P.  219.  S.  C.  1  M.  &  M. 
162,  and  1  M.  &  R.  162.  The  question,  whether  an  edition 
purports  to  have  been  edited  by  A.,  is  a  question  for  the  jury  ; 


432  On  Copyright 

IL   THE  QUBAH  AND  HER  PRINTEaS. 

Hitherto  the  questions  on  copyright  in  books 
have  been  discussed  in  relation  to  the  several 
acts  of  parliament  vesting  that  property,  on  the 
ground  of  the  original  right  of  first  publicatioDt 
arising  from  the  mental  labour  bestowed  on  the 
works  by  dieir  authors. 

But  there  is  a  power  exercised  over  some 
books  which  is  said  to  be  founded  on  different 
principles.  It  is  said  that  the  Sovereign,  by  a 
prerogative  right  vested  in  the  crowns  has  the 
exclusive  privilege  of  printing  :(j)  1st.  Acts  of 
Parliament,  Proclamations,  Orders  of  Council, 
&c.  2nd.  The  Lituigies  and  Books  of  Divine 
Service,  &c.  and  3rd.  The  Bible. 

These  works  are  called  prerogatioe  copies  ;  and 
in  consequence  patents  have  been  granted,  by  suc- 
cessive kings  from  the  time  of  Henry  the  Eighth, 
to  different  persons,  givmg  them  full  power  to 
print  and  re-print  them  in  exclusion  of  all  other 
persons.  The  Queen's  printer  in  England  (t)  en- 
joys the  benefit  to  be  derived  from  printing  the 
acts  of  parliaments,  &c.  The  universities  of  Ox- 
bat  the  question  whether  the  alleged  erron  and  mistakes  be 
so  or  not,  and  whether  they  are  such  as  are  calculated  to  injuie 
the  reputation  of  A.  as  an  author,  are  questions  for  the  Court. 

{9)  2  Bla.  Com.  410.  Chit.  Jan.  Prerog.  of  Crown,  839. 
But  see  the  observations  of  Sir  W.  D.  £vanS|  vol.  IL  Col- 
lection of  Statutes,  Pt.  III.  Class  I. 

(1)  There  are  also  Queen's  printers  for  Scotland  and  Ifdand 
to  whom  similar  patents  have  been  granted. 
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ford  and  Cambridge,  in  common  with  the  King's 
printer,  (u)  claim  a  right  to  print  all  Bibles  to  be 
circulated  in  England.  The  Company  of  Sta- 
tioners formerly  exercised  an  exclusive  power  of 
printing  almanacks  :  but  their  patent  was  after* 
wards  declared  to  be  void,  (v) 

Whether  such  a  prerogative  really  exists  in 
the  crown,  to  the  extent  claimed  by  the  paten- 
tees, has,  of  late  years,  been  much  questioned ;  {w) 
which  doubt  receives  strength  from  d^  circum- 
stance, that  the  only  patent  amongst  them,  which 
has  ever  been  fully  investigated  in  a  court  of 
common  law,  was  adjudged  to  be  invalid.  It 
becomes  a  duty,  there&re,  to  give  the  subject  a 
full  investigation. 

The  question  is  surrounded  with  many  dif- 
ficulties :  and  it  would  be  presumptuous  to  state 
in  what  manner  it  would  probably  be  decided  in 
a  court  of  common  law.  The  better  way  of 
disposing  of  it  seems  to  be,  to  contrast  all  the  au- 
thorities and  reasoning  that  are  to  be  found  in  our 
law  books ;  and  to  add  to  them  the  arguments 
that  have  an  appearance  of  reason  in  them, 
which  have  been  advanced  on  either  side  of  the 
question. 

First.  It  is  said  that,  for  the  sake  of  public  i.  a  prero,^ 
peace,  and  to  keep  all  the  laws  of  the  land  pure  Si?^!  ^^^ 

(tt)  6  Yes.  689. 

(v)  SUUumeri*  Company  v.  Caman.    See  Vol.  I.  of  Lord 
Eiskine's  Speeches, 
(ter)  See  5  Bac.  Abr.  tit.  Prerogative,  p.  594.  Carter  Rep.  89. 

P  F 
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and  correct,  the  Queen  has  a  prerogative  right 
generally  to  print  all  ordinances  of  the  state,  as 
acts  of  parliament,  proclamations,  orders  of  the 
privy  council,  &c.  and  all  papers  which  rdate 
to  the  good  government  of  the  land,  (x) 

Which  position  is  answered  by  saying  that  all 
prerogatives  must  have  existed  from  time  imme- 
morial— that  the  art  of  printing  was  introduced 
into  England  in  the  reign  of  Henry  VI.  within 
the  time  of  legal  memory. 
The  length  of       An  argument  in  favour  of  the  prerogative  is 

time  eDJoyed.  . 

then  derived  from  the  length  of  time  that  it  has 
been  exercised,  which  commenced  with  tht  finl 
introduction  of  the  art  of  printing  into  England. 
On  the  other  hand  it  is  contended,  that  length  of 
time  warrants  no  wrong ;  and  that  the  prerogative, 
as  at  first  assumed,  has  been  contiaually  dimi- 
nished. Thus,  the  Sovereign  at  first  exercised  a 
power  over  the  art  of  printiaig  itself ;  and  when 
that  was  in  some  degree  lessened,  he  still  con- 
trolled the  publication  of  books  with  respect  to 
their  contents:  a  right  which  is  not  now  attempted 
to  be  claimed.  And  farther  that,  when  these  patents 

(x)  2  Yes.  &  Beam.  21.  See  the  observatioiiB  of  Mr. 
Justice  Yates,  in  4  Burr.  3dS4.  But  Laid  liansfield  asid, 
crown  copies  are,  as  in  the  case  of  an  author,  ewil  properif/i 
which  is  deduced,  as  in  the  case  of  an  author,  from  the  King's 
right  of  original  publication.  The  kind  of  property  in  the 
crown,  or  patentee  from  the  crown,  is  just  the  same :  incor- 
poreal ;  incapahle  of  violation  but  by  a  civil  ix\jury ;  and  only 
to  be  vindicated  by  the  same  remedy,  an  action  on  the  case, 
or  a  bill  in  equity. 
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were  first  granted,  the  pi^erogatives  of  the  crown 
were  maintained  on  principles,  which  the  roost 
servile  courtiers  would  at  this  day  blush  to  name  : 
that  they  were  all  granted  before  the  expiration 
of  the  licensing  acts ;  {y)  and  that  one  of  them — 
for  almanacks — as  ancient  in  %t$  date  as  the  others, 
has  been  declared  to  be  invalid  and  cancelled. 

On  the  other  hand,  on  the  some  principle — 
length  of  time — an  inference  against  preroga- 
tive copyrights  is  drawn  from  the  old  method  of 
promulgating  the  laws,  before  the  art  of  printing 
was  discovered,  by  which  the  sheriff  read  them 
in  the  public  market  place  in  every  town  :  at 
which  time  every  person  who  pleased  might  have 
taken  a  copy  of  them.  And  it  is  added  that  no 
trace  of  an  authority,  for  supposing  that  any 
one  was  ever  prevented  from  making  transcripts 
for  sale,  can  be  found. 

Secondly,  It  is  said,  that  if  there  is  not  such  a  2  Asexecutiva 
general  common  law  prerogative,  yet,  for  political  -•«^'"'- 
and  public  convenience^  the  Sovereign,  as  supreme 
executive  Magistrate^  ought  to  promulgate  to  the 
people  all  acts  of  the  state  and  government;  and, 
consequently,  that  he  has  the  exclusive  privilege 
of  printing,  at  his  own  press  or  that  of  his 
grantees,  all  acts  of  parliaments,  proclamations, 
and  orders  of  council,  (z) 

On  the  other  hand  it  is  contended,  that  the 
Sovereign  has  not  any  power  to  grant  to  patentees 

(y)  First  enacted  in  1662,  13  &  14  Car.  II. ;  and  finally 
done  away  with  in  1694. 

(z)  2  Bla.  Com.  410.     i  Yes.  &  Beam.  21 . 

F    F  2 
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the  privilege  of  printing  the  acts  of  the  state, 
in  exclusion  of  all  other  persons^  even  on  the 
ground  of  ^^ political  and  public  convenience;'* 
but  that  the  principle,  in  its  farthest  extent, 
only  warrants  a  prerogative  right  to  print  a  suf- 
ficent  number  for  the  use  of  the  officers  of  state^ 
as  for  the  judges,  magistrates,  &c. ;  and  that  every 
person  is  afterwards  at  liberty  to  multiply  copies 
for  his  own  convenience  or  profit.  For,  it  is 
added,  when  the  reason  ceases  the  law  ceases,  and 
although  an  act  of  parliament  not  printed  by  the 
Sovereign's  patentee  could  not  be  used  as  authen- 
tic in  the  courts  of  justice,  yet  it  would  certainly 
answer  the  private  purposes  of  the  subject, 
3.  As  head  of  Thirdly,  It  is  said  that  the  Sovereign,  as  su- 
preme head  of  the  churchy  has  a  right  to  the  pub- 
lication of  all  liturgies  and  books  of  Divine  ser- 
vice, &c. ;  and  in  consequence  her  patentee  has 
the  exclusive  privilege  of  printing  the  forms  of 
prayers  for  a  particular  occasion,  (a) 

This  argument,  it  is  contended,  destroys  the  pro- 
position which  it  is  adduced  to  support ;  for  if  the 
Sovereign,  as  head  of  the  church,  has  the  exclusive 
right  of  printing  all  books  of  Divine  service,  why 
not,  as  head  of  the  church,  have  a  right  to  print 
the  principal  book  used  in  the  divine  service — 
the  Bible, — and  all  kinds  of  Bibles,  in  whatever 
language  they  might  be  written  ?  And  yet  the 
principle  of  property  is  resorted  to,  for  the  right 

(a)  Eyre  and  Strahan  v.   Carnan,  cited  6  Yes.  697,  and 
reported  at  length  in  5  Bac.  Abr.  tit.  Prerogative,  p.  597. 
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oF  printing  the  present  edition  of  the  Bible  :  and 
Lord  Mansfield  has  declared,  that  there  is  no 
prerogative  right  to  the  Bible  in  the  original 
languages,  (h) 

It  is  therefore  insisted,  that  the  prerogative 
claimed  as  head  of  the  church  must  be  taken  with 
a  limitation,  similar  to  that  claimed  as  executive 
magistrate :  That  the  Sovereign's  patentee  may 
provide  all  the  clergy  and  members  of  the  church 
with  copies  of  the  liturgies,  books  of  divine 
service,  &c. ;  but  that  every  one  who  thinks 
proper  is  then  entitled  to  make  a  copy  for  him- 
self, and  to  print  others  for  those  persons  who 
may  please  to  buy  them. 

And,  farther,  it  is  contended  that,  when  the 
reason  for  the  law  ceases,  the  law  itself  ceases ; 
and  therefore,  when  all  the   persons  concerned 

(6)  4  Barr.  2405.  Lord  Mansfield.— The  copy  of  the 
Hebrew  Bible,  the  Greek  Testament,  or  the  Septuagint,  does 
not  belong  to  the  king:  it  is  common.  But  the  English 
translation  he  bought:  therefore,  it  has  been  concluded  to 
be  his  property.  If  any  man  should  turn  the  Psalms,  or  the 
writingB  of  Solomon,  or  Job,  into  verse,  the  king  could  not 
stop  the  printing  or  sale  of  such  a  work :  it  is  the  author's 
work.  The  king  has  no  power  or  control  over  the  subject 
matter :  his  power  vests  in  property.  His  whole  right  rests 
upon  the  foundation  of  property  in  the  copy  by  the  common 
law.  What  other  ground  can  there  be  for  the  king's  having 
a  property  in  the  Latin  grammar,  (which  is  one  of  his  ancientest 
copies,)  than  that  it  was  originally  composed  at  his  expense  ? 
Whatever  the  common  law  says  of  property  in  the  king's  case, 
from  analogy  to  the  case  of  authors,  must  hold  conclusively, 
in  my  apprehension,  with  regard  to  authors. 
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in  the  administratioD  of  justice  have  been  pro* 
vided  with  authentic  copies  of  the  laws,  and  all 
the  ministers  of  the  gospel  have  been  fur* 
nished  with  the  books  of  divine  service,  it  is  not 
ibr  the  good  of  the  public  that  only  one  set  of 
men  should  print  other  editions  of  the  statutes 
and  Bible,  for  general  circulation  in  the  king- 
dom, or  for  exportation  into  foreign  parts,  for 
their  own  private  profit.  And  it  is  added  that,  so 
far  from  the  Sovereign's  printer's  situation  being  a 
place  of  emolument,  it  appears  that  in  ancient 
times  it  was  merely  an  qfficej  and  that  it  was 
formerly  granted  by  that  name,  with  a  fee  an- 
nexed to  it ;  and,  when  appointed  the  printer,  be 
was  sworn  into  the  office,  (c) 
4.;nie  sovc-        Fourthly.  It  was  formerly  maintained  that  the 

reign  •  nght  •'  "^ 

from  purchase.  Sovereign  had  a  right  by  purchase  to  such  works 
as  were  compiled  at  the  expense  of  the  crown,  {d) 
By  which  rule  was  meant,  not  a  book  written  and 
composed  by  the  Sovereign,  in  which  the  com- 
mon law  might  have  given  a  common  copyright, 

(o)  4  Burr.  2384.  3  Mod.  77.  And  see  Eyre  v.  Cania%, 
5  Bac.  Ab.  507.  As  to  the  King's  printer's  right  being  merely 
an  authority,  see  6  Yes.  713. 

(d)  See  Nicol  v.  Stockdale  and  Others,  3  Swanst  687. 
A  voyage  of  discovery  having  been  executed,  and  a  narrative 
of  it  prepared  under  the  orders  of  the  crown,  the  namtive  is 
the  property  of  the  crown;  but  on  a  bill  by  a  publisher, 
authorized  by  'the  secretary  to  the  board  of  Admiralty  to  pab- 
lisb  such  a  narrative,  the  profits  renuiining  at  their  dispositioD, 
an  injunction  restraining  publication  by  a  stranger  was  dis- 
solved. 


The  Queen  and  her  Printers,  439 

that  was  not  taken  away  by  the  stat.  8  Ann.  c.  Id  : 
bat  a  work  compiled  by  the  order  of  government, 
aod  made,  in  other  words,  at  the  expense  of  the 
people.  And  also  inasmuch  as  the  Sovereign 
appointed  the  judges,  who  made  the  decisions 
in  the  courts  of  law,  that  therefore  the  Sovereign 
had  a  prerogative  to  print  all  law  books,  (e) 

And,  upon  the  principle  of  purchase  the  Sove- 
reign had  a  prerogative  copy  in  the  old  Latin 
grammar,  which  had  been  written  and  composed 
at  the  expense  of  the  crown.(/) 

The  position  that  the  Sovereign  has  a  prero- 
gative copy  in  law  publications,  or  in  the  Latin 
grammar,  is  now  considered  to  be  perfectly  ridi- 
culous, {g)  And  yet  upon  the  very  same  prin- 
ciple of  purchase,  combined  with  the  principle  of 
the  Sovereign  being  the  head  of  the  church,  the 
prerogative  over  Bibles  is  said  to  be  founded.  (A) 

The  answers,  given  to  the  reasons  urged  in  The  Bible. 
support  of  the  prerogatives  in  the  crown  copies, 
arising  from  the  Sovereign  being  the  chief  execu- 
tive magistrate  and  head  of  the  church,  having 
been  stated,  it  will  be  proper  to  collect  the  argu- 
ments that  may  be  advanced  against  the  position, 

{e)  Ante,  Roper  v.  Streater^  cited  in  Skin.  234.  1  Mod. 
257.  And  see  4  Bunr.  2316.  2  Show.  260.  10  Mod.  106. 
Vera.  120. 

(/)  4  Burr.  2329,  2401. 

{g)  4  Burr.  2315.  Gihhs  v.  Cole,  3  P.  Wms.  255,  which 
was  on  a  patent  for  the  sole  printing  a  book  of  architectural 
designs. 

(h)  2  Bla.  Com.  410. 
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that  the  Sovereign  has,  by  purckasej  (j)  a  prero- 
gatiye  copy  in  the  present  edition  of  the  Bible. 

It  might  be  taken  for  granted  (inasmuch  as  in 
the  great  case  of  DonaUsan  v.  Becket  in  the 
House  of  Lords,  seven  judges  were  of  opinion 
that  there  was  a  common  law  copyright,  and 
only  four  judges  were  of  a  di&rent  one,)  that  it 
may  fairly  be  inferred  that  an  author  at  common 
law  had  a  right  to  print  and  publish  his  work  in  per- 
petuity. And,  therefore,  suppoang  the  Sovereign 
were  to  write  a  book  herself,  with  her  own  hand, 
she  (not  being  mentioned  in  the  stat.  of  8  Ann. 
c.  1 9,)  might  have  a  perpetual  cop3Tight  in  it. 

But  the  Sovereign  did  not  write  the  present 
translation  of  the  Bible ;  it  was  done  by  many 
learned  men  from  each  of  the  Universities,  who 
were  employed  and  paid  by  the  government. 

And  it  has  never  yet  been  contended  that  the 
mere  act  of  purchasing  a  work,  conferred  on  him 
by  whom  the  manuscript  was  bought,  a  copy- 
right dependent  on  the  purchaser ;  {j)  for  such  a 

(t)  See  4  Burr.  2384.  Yates,  J. — It  is  mentioned  as  one 
ground  of  the  King*8  right  to  print  them,  ''  that  some  of  these 
prerogative  hooks  were  composed  at  his  expense*"  Bat  in 
fact  it  is  no  private  disbursement  of  the  King,  but  done  at 
the  public  charge,  and  part  of  the  expenses  of  government. 
It  can  hardly  be  contended  that  the  produce  of  expenses  of  a 
public  sort  are  the  private  property  of  the  King,  when  pur- 
chased with  public  money.  He  cannot  dispose  or  sell  one  of 
those  compositions.  How,  then,  can  they  be  his  private 
property,  like  the  private  property  claimed  by  an  author  in 
his  own  compositions  ? 

(j)  4  Burr.  2346,  2404.  Amb.  164.  Sed  vide,  3  Ves.  & 
Beam.  77. 
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proposition  would  establish  a  rule  tbat^  under 
the  present  acts  of  parliament,  the  cc^right 
in  a  bo<^  ought  to  continue  for  the  life  of  the 
pwrchaser  of  the  manuscript,  and  not  for  the 
life  time  of  the  author :  a  proposition  evidently 
absurd. 

It  is  true  that  a  person,  by  a  mere  gift^  may 
have  such  a  power  over  a  publication  as  to  main- 
tain an  action,  or  obtain  an  injunction,  against 
any  cme  who  pirates  it.  And  so  be  might,  even 
if  he  came  wrangfaUy  by  the  manuscript  from 
which  it  was  printed  ;  but  those  decisions  pro* 
ceed  upon  the  principle,  that  title  arising  from 
possession  is  sufficient  evidence  of  property, 
against  the  pretensions  of  a  third  person  :  and 
not  on  the  ground  of  copyright. 

To  which  reasoning  it  is,  on  the  other  part  of 
the  crown,  replied y  that  the  translators  of  the 
Bible  had,  at  the  time  the  Sovereign  purchased 
the  copy,  a  common  law  copyright  in  the  produc- 
tion. That  the  Sovereign  took  such  interest; 
and,  therefore,  inasmuch  as  he  is  not  bound  by 
die  statute  of  Anne,  taking  away  the  common  law 
copyright  of  authors  in  general,  that  his  power  to 
print  and  reprint  the  Bible  is  a  perpetual  right, 
or  a  prerogative  in  the  crown. 

It  18  further  contended,  that  the  acts  of  par- 
liament, &c.,  books  of  Divine  service,  &c.,  and 
Bibles,  are  works  in  which  no  one  can  claim  pro- 
perty by  authorship;  and,  therefore,  inasmuch  as 
the  Sovereign  has  not  a  right  to  books  and  publi- 
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cations  abandoned  to  the  public,  he  can  have 
no  property  in  the  books  called  crown  copies,  {k) 

And  it  is  added  that,  both  with  respect  to  acts 
of  parliament  and  the  Bible,  any  one  is  at  liberty 
to  print  them  with  notes.  {I)  And  yet  if  the 
principles  upon  which  the  prerogative  right  is 
maintained,  be  correct — ^that  is,  on  purpose  to 
keep  the  acts  of  parliament  from  routilatimi,  and 
the  Bible  from  being  incorrectly  printed, — diat 
the  power  over  them  is  vested  in  the  crown ;  why 
does  it  not  extend  to  the  editions  with  notes  ?  for 
both  evils  may  arise  in  the  editions  with  notes,  as 
well  as  in  the  copies  without  them. 

No  attempt  has  ever  been  made  to  prevent 
any  person  from  publishing  a  translation  of  one 
book,  or  of  a  part  of  the  Bible,  from  the  ori- 
ginal text,  and  enjojring  a  copyright  in  bis  pro- 
duction. 

And  it  was  admitted  by  Lord  Mansfield,  that 
any  person  making  an  abstract  of  the  records  of 
the  courts  of  law  might  publish  it.  (m) 

Fifthly.  It  is  said,  that  the  validity  of  the 
crown  copies  is  supported  by  the  injunctions  that 
have  continually  been  granted  in  the  Conrt  of 
Chancery,  on  the  supposition  of  the  legality  of 
the  patents,  and  by  a  decision  in  the  Court  of 
Queen's  Bench. 

To  which  it  is  answered,  that  many  reasons 

(k)  Mod.  256.     3  Mod.  75.     4  Burr.  2347,  2402. 

(/)  Ante,  p.  244.    2  Evans'  Collect.  SUt.  Part  III.  Class  I. 

(m)  4  Burr.  2404.     Lucas,  105.     2  Ch.  Ca.  76. 
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may  be  assigned  for  granting  of  an  injunction 
besides  the  legality  of  the  patent ;  and  that  in- 
junctions were  often  obtained  for  infringements 
of  the  patent  granted  to  the  Stationers*  Com- 
pany, conferring  on  them  the  sole  right  of 
printing  almanacks ;  and  yet^  the  first  time  the 
legality  of  that  patent  was  discussed  in  a  court  of 
eommcm  law,  the  validity  of  it  was  questioned, 
and  it  ultimately  was  declared  to  be  void. 

It  is  therefore  contended,  by  those  persons 
who  think  that  the  patents  of  the  University  and 
Sovereign's  printer  are  not  founded  in  law^,  that 
injunctions  are  not  authority  in  a  common  law 
question,  particularly  in  the  present  subject,  be- 
cause very  few  of  them  ever  came  on  to  be  heard ; 
and  that  the  circumstances  of  an  injunction  being 
granted  and  continued  until  the  hearing  does  not 
furnish  an  argument  in  favour  of  the  validity 
of  the  patent,  because  injunctions  are  now 
granted  until  the  hearing,  although  the  right 
may  be  doubtful,  if  there  has  been  a  long  pos- 
session under  it.  (n) 

But  formerly  an  injunction  was  refused  to  a 
complainant,  unless  he    had  a  plain  right :  (o) 

(»)  S  Ves.  215  ;  and  see  12  Ves.  270.     17  Ves.  424. 

(o)  1  Vem.  129.  1  Atk.  284.  HUla  v.  The  University  of 
Oa^erA,  1  Vem.  275.  In  the  year  1684,  the  King's  printer 
filed  a  bill  to  restrain  the  University  of  Oxford  from  printing 
Bibles,  &c. ;  and  although  the  lord  keeper  was  of  opinion  that 
it  was  never  meant  by  the  patent  to  the  University  that  they 
should  print  more  than  for  their  own  use,  or  at  least  some 
small  number  more  to  compensate  theit  charge,  yet  he  thought 
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and  in  one  instance  an  injunction  was  actaally 
denied  on  the  motion  of  the  Sovereign's  patentees 
to  stop  the  sale  of  English  Bibles  printed  beyond 
sea,  until  the  validity  of  the  patent  had  been  tried 
at  law.  {p)  The  difference  arises  from  the  alte- 
ration of  the  practice  in  the  Courts  of  Chancery. 
Respecting  the  authority  of  the  opinion  of  a 
judge  sitting  in  a  Court  of  Equity  upon  a 
question  of  common  law,  Mr.  Justice  Yates 
observed,  {q)  that  *'  great  attention  and  respect 
were  undoubtedly  due  to  the  decisions  of  the 
Lord  Chancellor :  but  they  were  not  conclusive 

the  validity  of  the  patent  was  a  matter  proper  to  be  determined 
at  law,  and  would  grant  an  injunction  until  the  trial  had  settled 
the  right. 

(p)  Anon.  1  Vern.  120.  Hil.  Term,  1682.  In  which  case 
it  is  said  that  the  patent  for  law  books  had  been  adjudged 
good  in  the  House  of  Lords.  And  see  Btukett  v*  CumdtufkmHj 
1  Bla.  Rep.  370.  2  Eden,  137»  S.  C.  Cunningham  and 
other  booksellers  were  publishing  a  Digest  of  the  Statmtts, 
with  notes.  They  had  engaged  the  proprietors  of  the  patent 
for  printing  law  books  to  print  the  work ;  and  it  was  being 
printed  at  their  press.  Baskett,  the  king's  printer,  moved 
against  the  proprietors  and  the  law  printers  for  an  injunction. 
It  was  contended,  that  the  book  was  not  within  the  meaning 
of  the  letters  patent,  being  a  work  of  laboiu-  and  industry, 
and  in  a  method  entirely  new ;  and  that  it  was  printed  at  a 
privileged  press.  The  Lord  Chancellor  was  of  opinion  thai 
the  work  was  entirely  within  the  patent  of  the  king's  printer, 
and  that  the  notes  were  merely  colhime ;  and  he  accotdingiy 
granted  an  injunction.  But  he  would  not  interfere  between 
the  two  contending  patents  in  the  summary  method  of  in- 
junction, but  left  them  to  adjust  their  respective  rights  in  due 
course  of  law. 

{q)  4  Burr.  2353. 
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upon  a  court  of  common  law.  Had  these  injunc* 
tions  (which  were  only  temporary)  been  perpe* 
toal  they  conld  have  no  effisct  on  a  court  of  com- 
mon Iaw»  in  a  common  law  question/' 

On  the  other  hand  Lord  Chancellor  Eldon 
has  said,  (r)  *'  the  Court  takes  upon  itself  that 
which  may  involve  it  in  a  mistake — ^to  determine 
the  legal  question — and  the  observations  of  Mr« 
Justice  Yates  are  very  material  on  this  point; 
particularly  if  he  was  accurate  in  saying  he  did 
not  consider  these  cases  upon  injunction  as  de- 
termining the  legal  question  ;  which,  if  he  meant 
as  in  no  case  determining  it,  is  not  accurate :  as 
it  is,  if  he  meant  only  that  it  is  a  decision  by  a 
Judge  sitting  in  Equity  upon  a  legal  question, 
and  therefore  not  having  all  the  authority  of  a 
decision  by  a  court  of  law ;  but  giving  an  opi- 
nion and  pledging  to  maintain  it,  unless  there 
should  be  occasion  to  alter  it.  The  principle  of 
granting  injunction  in  those  cases  is,  that  da- 
mages do  not  give  adequate  relief." 

It  is  further  contended,  that  even  the  decision 
which  took  place  in  the  court  of  common  law  is) 

(r)  8  Ves.  224. 

(«)  BaskeU  v.  The  Universiiy  of  Cambridge,  2  Burr.  661. 
And  see  1  fila.  Rep.  105.  The  plaintifb  were  the  King's 
printers,  and  brought  a  bill  in  the  Court  of  Chancery  to  re- 
strain the  defendants  from  printing  or  selling  a  book  intituled 
*'  An  exact  Ahridgmevi  of  all  the  Acts  of  Parliament  relating 
to  the  Excise  on  Beer,  ^e."  It  was  sent  unto  the  King's 
Bench  for  the  opinion  of  the  Court  upon  the  acts  of  Parlia- 
ments and  patents. 

Several  letters  patent  were  insisted  on  by  the  plaintiffs ; 
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cannot  be  conBidered  as  an  authority  in  the 
point ;  for  that  was  a  question  between  two  rival 
patentees,  (the  Sovereign's  Printer  and  the  Uni* 
versity  of  Cambridge)  in  the  discussion  of  which 

the  last  bore  date  in  the  12th  year  of  Qaeen  Anne,  by  wfaieh 
the  8ole  power  of  printing  all  and  all  sorts  of  abridgments  of 
all  and  singular  statutes  and  acts  of  Parliament  was  given  to 
the  grantees,  with  a  prohibition  against  all  others. 

The  defendants  contended,  that  by  a  patent  granted  in  the 
26tb  year  of  Hen.  S,  they  might  lawfnlly  print  within  the 
University  all  manner  of  books  approved  by  the  Chanoellor 
and  Vice-Chancellor,  and  three  doctors :  and  might  pat  them 
to  sale  wherever  they  pleased ;  and  that  by  a  patent  dated 
3  Car.  1,  the  King  confirmed  that  right  to  the  University, 
notmthstanding  any  grant  or  prohibition  contained  in  the 
subsequent  letters  patent,  or  any  of  them. 

The  case  was  argued  four  times  during  the  space  of  six 
years ;  and  the  following  certificate  was  made  by  Lord  Mans- 
field and  the  other  judges. 

"  Having  heard  counsel  on  both  sides,  and  considered  of 
this  case,  we  are  of  opinion  that  during  the  term  granted  by 
the  letters  patent  dated  the  13th  of  October^  in  the  twelfth 
year  of  the  reign  of  Queen  Anne,  the  plaintiffls  are  entitled 
to  the  right  of  printing  acts  of  Parliament,  exolosive  of  all 
other  persons  not  authorized  to  print  the  same  by  prior  grants 
from  the  crown." 

"  But  we  think  that  by  virtue  of  the  letters  patent  bearing 
date  the  20th  day  of  Jul^,  in  the  26th  year  of  the  reign  of 
King  Hetyry  the  Eighth,  and  the  letters  patent  bearing  date 
the  6th  of  February,  in  the  third  year  of  the  reign  of  King 
Charles  the  First,  the  chancellor,  masters  and  scholars  of  the 
University  of  Cambridge^  are  intrusted  with  a  coneurreni 
authority  to  print  acts  of  Parliament  and  abridgments  of  acts 
of  Parliament  within  the  said  University,  upon  the  terms  in 
the  said  letters  patent."  Baskett  v.  University  of  Cambridge, 
1  Bla.  Rep.  105.     2  Burr.  660. 
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tlie  legality  of  the  patents  could  not  be  mentioned. 
It  was  taken  for  granted  that  each  of  the  patents 
was  good  ;  and  then  the  certificate  of  the  Judges 
shewed  how  far  the  respective  patentees  had  a 
right  to  print  the  same  books — ^Acts  of  Parlia- 
ment. So  much  so  that,  upon  the  question  being 
carried  into  the  House  of  Lords,  when  one  of  the 
counsel  was  about  to  impugn  the  patent  of  the  So- 
vereign's Printer,  he  was  reminded  that  by  that 
means  he  would  destroy  the  grant  to  his  clients.  (<) 

A  similar  reason  may  be  given  for  the  strong 
expressions  made  use  of  by  Lord  Erskine,  when 
counsel  at  the  bar  of  the  House  of  Commons  for 
Caman,  the  opposer  of  the  patent  for  almanacks, 
in  favour  oi  the  prerogative  copies  in  the  Statutes, 
the  Bible,  &c.  He  was  an  advocate  much  too 
shrewd  to  contend  before  such  an  assembly  as  the 
House  of  Commons,  on  a  bill  brought  in  by  the 
minister,  that  they  ought  not  to  revest  a  mono- 
poly in  the  Stationers'  Company,  (the  patent 
formerly  granted  having  been  declared  to  be  in- 
valid) because  none  of  the  patents  of  prerogative 
copies  were  founded  in  law  or  justice. 

On  the  authority  of  Bashett  v.  The  University 
of  Camtnidj/e,  although  a  case  between  two  rival 
patentees.  Lord  Mansfield,  and  the  Court  over 
which  he  presided,  considered  the  patents  of  the 
Crown  Printers  and  the  Universities  to  be  valid ; 
and  thence  inferred  that  there  was  a  common  law 

(<)  2  Evaai'  CoUec.    Sut  Pt.  III.  CL  I.  (9);  and  see 
Bruce  y.  Brute^  13  Ves.  505.     Baskett  v.  Parmmi^  id. 
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copyright  in  authors  over  their  publicatidns.  («) 
It  ia  cc^teuded  m,  by  the  decisioii^  in  Danaldkm 
\.  Beckett^  it  is  dmMfid  whether  tliiere  ever  wn 
suoh  a  cQintnon  law  oopyright,  that  the  premitet 
of  his  lordship — ^the  legality  of  the  pateats-^4>e. 
ing  the^cpnverse  of  the  proportion  then  to  be 
proved,  haa  at  jeast.heen  rendered  dfnAtful. 
The  Queen's         It  foUows  aa  si  piatter  of  course,  that  if  die 

Queepi  ha$  tl^e  prerogative  ^  the  exclusive  right 
to  printing  the  books  oailed  Grown  Gopiea, 
that .  her  grantees  may  enjoy  thd  same  privi- 
leges. .(^) 


prioter. 


/, 


III.  THE  com;pany  op  staxionbrs. 

To  traee  the  jfiae  and  progiess  of  the  Compait}' 
of  Statii^tteita)  and  to  give  -a  fall  account  of  their 
gmnt$  and  ehartersi-  would  be  as  tediona  awl  1^4^- 
some  as  it  would  be  useless  and  uttneossssry.  It 
is  auffioient  to  observe^  that  they  were  first  incor- 
porated by  very  important  charters  grasited  to 
them  in  the  years  1656  and  lv5&8,  and  that,  whilst 
the  Star  Chamber  was  in  existence,  in  the  bands 
of  an  oppressive  and  tyrannical  court,  they  were 
the  monopolists  of  books  and  the  destroyers  of 
literature.  By  a  charter  granted  to  them  by 
James  the  First  they,  for  a  long  time,  in  conour* 
rence  with  the  universities  of  Oxford  and  Cam- 
bridge, claimed  an  exclusive  light  to  print  alma- 

(tt)  4  Burr.  2332,  2346, 

(v)  The  first  appointment  of  a  King's  printer  esrtaat,  va» 
that  of  Orafton,  by  Edw.  6. 
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nacks,  (ti;)  and  frequently  obtained  injunctions 
in  the  Court  of  Chancery  in  support  of  that 
grant :  (a?)  which,  upon  its  being  referred  to  a 
Court  of  Common  Law,  was  declared  to  be  in- 
valid, (y) 

At  present  the  Company  of  Stationers  have 
little  more  to  do  with  literary  prodncttons  than  to 
make  an  entry  of  each  work  in  their  books,  in 
ord«r  to  secure  to  the  authors  the  penalties  for 
any  infringements ;  and  to  take  in  and  deliver  to 
the  learoed  bodies  those  copies  of  works  to 
which  by  act  of  parliament,  they  are  entitled. 

That  every  person  may  know  in  what  works  a  i.  The  entry 
copyright  is  claimed,  it  is  provided  by  the  stat.  Haii. 
8  Anne,  (?)  that  no  person  shall  be  subjected 
to  the  penalties  for  printing  or  reprinting  any 
book,  unless  the  title  to  the  copy  of  such  book 
be  entered  in  the  register  book  of  the  Company 
of  Stationers ;  nor  be  answerable  to  the  assignee, 
unless  the  consent  of  the  proprietor,  by  which  he 
parted  with  the  copyright,  is  in  a  like  manner 
entered. 

(w)  See  title  <'  Almanacks^'*  ante,  p.  340 ;  and  2  Bla.  Rep* 
1004. 

(x)  Siaiioners*  Company  v.  Lee,  2  Ch.  Ca.  66,  93.  2  Show. 
258,  S.  C.     Same  r.  Wright,  id.  76. 

(jr)  SiatioMen*  Company  v.  Partridge^  10  Mod.  105,  and 
cited  in  2  Bra.  P.  C.  Toml.  Ed.  187.     See  Same  t.  Martow, 

2  Show.  261.  Lelly  Entr.  63.  1  Mod.  256.  2  Bla.  Rep. 
1009.  4  Burr.  2329,  2370,  2372,  2382.  Company  of  Sta- 
tioners Y.  Parker,  Skin.  233.     Same  v.  Seymour,  Mod.  256. 

3  Keb.  279,  S.  C. 

(«)  8  Ann.  c.  19,  a.  2. 

Q  a 
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But  now,  without  any  express  repeal  of  the  first 
parts  of  8  Ann.  c.  19,  and  41  Geo.  III.  c*  107, 
which  relate  to  the  entry  of  the  title  of  the  book 
at  Stationers'  Hall,  in  order  to  ascertain  what 
books  may  from  time  to  time  be  published,  it  is 
directed  (a)  that  the  title  to  every  book  which  is 
published  shall  be  entered  witbin  one  calendar 
month  from  the  day  of  publication,  if  published 
in  London ;  and  within  three  calendar  months 
for  those  books  which  are  published  in  any  other 
part  of  the  British  dominions,  under  a  penalty  of 
five  pounds,  and  the  price  of  eleven  copies ;  to  be 
recovered  in  an  action  at  law  by  the  managers  of 
the  public  libraries. 

It  was  held,  though  with  some  hesitation,  that 
an  injunction  might  be  obtained  in  Chancery,(^) 
or  an  action  maintained  at  law^,  (c)  although  the 
book  had  not  been  entered  at  Stationers-  Hall ; 
but,  to  remove  all  doubt,  it  was  enacted  that  a 
iailure  in  making  the  entry  should  not  affect  the 
copyright,  but  only  subject  the  publisher  to  the 
penalty  for  not  causing  it  to  be  made,  (d) 

For  every  entry  two  shillings  is  to  be  paid.  («) 
The  register  book  may  always  be  consulted  upon 
payment  of  one  shillings  and  for  the  like  sum  a 
certificate  of  an  entry  must  be  granted.  If  the 
clerk  refuse  or  neglect  to  make  the  entry,  or  to 
give  a  certificate  of  it,  an  advertisement  in  the 

(a)  54  Geo.  8,  c.  156,  s«  2. 

(5)  BaUer  v.  WMer,  dted  ia  ^  Atk.  94. 

(e)  Beekford  y.  Hood,  7  T.  R;  630 ;  and  aee  aale. 

{d)  54  Geo.  3,  c.  156,  8.  5.  <c)  id. 
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Gazette  will  have  the  same  benefits  attached  to  it, 
and  the  clerk  will  forfeit  twenty  pounds  to  the 
proprietor  of  the  work. 

In  making  entries  at  Stationers'  Hall,  of  maga-  2.  Th«  eomM 

^,  •     1-      1        11-      ^-  V.    for  the  public 

2ineSy  reviews,  or  other  periodical  pubucations,  it  libnnet. 
is  sofficient  to  make  the  entry  within  one  month 
next  after  the  poblication  of  the  first  number  or 
volume.  (/) 

It  was  also  provided  by  the  stat  of  8  Ann.  (g) 
that  nine  copies  of  each  book,  upon  &e  best  paper, 
should  be  delivered  by  the  printer  to  the  ware- 
house-keeper of  the  Company  of  Stationers  at 
their  Hall  before  publication  made,  for  the  use  of 
certain  public  libraries  in  England ;  to  which 
were  added  two  more  copies  for  libraries  in 
Ireland.  This  arrangement  was  afterwards 
altered  when  it  was  enacted  (h)  thateleoen  copies 
of  erery  book  of  the  largest  impression,  with  all 
its  maps  and  prints,  should,  on  demand  being 
made  thereof,  in  writing,  within  twelve 
months  of  the  publicatuw,  on  the  publisher, 
under  the  hand  of  the  warehouse-keeper,  or  a 
person  properly  authorized  by  the  manager  of 
the  library  at  the  British  Musuem,  (i)  Sion  Col- 

(/)  54  Geo.  3,  c.  156,  8.  5. 

{g)  8  Ann.  c.  19,  e.  5. 

(A)  41  G«o.  S,  c.  107,  8.  6. 

(•)  See  The  Tru$iees  of  the  British  Museum  v^  Payne  and 
Another^  4  Bing.  Rep.  540.  A  part  of  a  work,  to  which  there 
were  twenty-six  snhscrihers,  and  of  which  only  thirty  copiea 
were  printed,  and  published  at  intenrals  of  several  years,  at 
an  expense  exceeding  the  sum  to  be  obtained  by  the  price  of 
the  copies,  (the  expense  being  defrayed  by  a  testamentary 

G   O   2 
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if 
lege»  {f^  the  Bodle^n  at  Oxford^  the  public  one 

at  Cambridge,  of  that  belonging  to  the  faculty  of 
Advocates  at  Edinburgh,  of  the  four  Universities 
in  Scotland,  [J)  Trinity  College,  Dublin,  and 
King's  Inn  {J)  Library,  Dublin  ;  to  be  delivered 
bj  the  publisher  to  the  warehouse-keeper  for  the 
use  of  each  of  the  libraries  that  should  request  it 
within  one  month  after  the  demand. 

The  warehouse- keeper  [K)  is  directed  to'deliver 
the  said  books  within  one  month  afterwards  to 
the  keeper  of  the  respective  libraries,  or  any  per- 
son by  them  properly  authorized.  For  neglect 
of  duty  the  publishers  and  warehouseman  are  h*- 
able  to  a  penalty  of  five  pounds,  besides  the  va- 
lue of  it,  for  every  copy  not  so  dielivered,  received, 
and  handed  over. 

In  the  event  of  a  second  edition  being  pub- 
lished, (/)  it  is  not  to  be  delivered  to  the  libra- 
ries unless  it  contains  additions  and  alterations  ; 
nor  even  then,  if  the  additions  are  delivered  over 
by  themselves. 

And  the  warehouse-keeper  of  the  Company  of 
Stationers  is  directed  every  three  months  to 
transmit  correct  lists  of  the  books  entered,  to  the 
Hbrarian  of  the  eleven  public  libraries,  and  also 
to  call  on  the  publishers  ibr  as  many  copies  as  are 
demanded,  (m)     But  the  publisher  of  a  book  is 


doiuitioiiX  was  held  by  the  Court  not  to  be  a  book  demaadable 
by  the  British  Maseam,  under  54  Geo.  3,  c.  156. 

{jf)  The  right  of  these  places  is  taken  away  with  a  compen- 
saUon,  6  &  7  Will.  4,  c.  IIO. 

(*)  54  Geo.  S,  c.  156,  s.  2. 

(0  Id.  s.  3.  (m)  Id,  s.  6. 
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at  liberty  to  deliver  it  himself  to  the  librarians, 
who  are  authorized  to  give  a  receipt  for  the  same ; 
and  such  delivery  is  equivalent  to  one  to  the 
warehouseman,  (n)^ 

It  was  at  one  time  imagined  that,  unless  the 
title  of  the  book  was  entered  at  Stationers'  Hall, 
a  publisher  was  not  bound  to  deliver  up  copies 
for  the  use  of  the  public  libraries ;  but  it  was 
held  (o)  that  the  copies  of  each  book,  upon  th^ 
best  paper,  must  be  delivered  to  the  warehouse- 
keeper  of  the  Company  of  Stationers  for  the  use 
of  the  library  of  the  University  of  Cambridge, 
notwithstanding  the  title  to  the  copy  of  the  book, 
and  the  consent  of  the  proprietor  to  the  publica^ 
tion,  were  not  entered  in  the  register-book  of  the 
Company. 

By  the  international  copyright  aqt  {p)  the  Com*- 
pany  of  Stationers  are  to  receive  a  copy  of  each 
book  to  be  protected  under  that  act,  and  to  keep 
a  register  of  the  titles  of  them. 

IV.    THE    UNIVERSITIES. 

The  Universities  of  Great  Britain  are  deeply 
interested  in  the  laws  respecting  the  publication 
of  books.  But  the  regulations  that  more  parti- 
cularly relate  to  those  learned  bodies  are  few  in 
number.   They  will  be  explained  in  the  following 

onjer : 

> 

(«)  54  Qeo.  8,  c.  156,  s.  7. 

(o)  The  UniversUy  of  Cambridge  v.  Bryer,  16  East,  317. 
(p)  1  &  2  Vict.  c.  59,  and  see. id.  sec.  5,  as  to  British 
Mufleum. 
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1.  The  right  to  print 

2.  The  right  to  print  the  Statetes. 

3.  The  patent  respecting  Almanackfi. 

4.  The  general  copyright  of  the  Uni- 

▼ersities. 

Upon  the  introduction  of  the  art  of  priatii^ 
into  England  by  Hen.  YI.  a  press  was  set  ap  st 
Oxford :  and  a  great  power  over  the  pubUcatioa 
of  books  was  for  many  years  very  naturally 
assumed  by  that  learned  body.  It  was  inereased 
by  charters  and  granta,  made  to  the  UnivenitieB 
of  Oxford  and  Cambridge  by  several  kings,  in 
which  were  given  to  them  powers  to  print  and 
reprint  Bibles,  Statutes,  Almanacks,  fcc.  How  far 
the  Crown  really  possesses  a  pr^rdgative  ia  copy- 
right in  those  works  has  been  a  mibject  of  dis- 
cussion in  a  former  section.  Supposing  that 
those  patents  are  valid  which  have  not  been  de- 
clared to  be  void,  it  will  be  proper  to  set  fSnth  the 
interest  in  them,  that  is  claimed  by  the  Univer- 
sities. 
1.  The  right  The  right  of  the  Universities  to  print  Bibles  is 
Bi£K?*^*      claimed    under   charters    from  several  <rf  our 

Sovereigns,  {q) 

The  grants  to  the  Universities  are  made  in 
general  words  ; — all  manner  of  books  and  works 
of  whatever  description,  not  prohibited  by  public 
authority,  which  shall  be  approved  of  by  tbe 

{q)  2  Bla.  Rep.  1004. 
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authorities  in  the  Untvetiities.  It  is  under  letters 
patent  granted  in  the  13th  year  of  Elizabeth  that 
they  claim  to  print  Bibles,  (r) 

The  same  power  is- vested  in  the  Qoeen's  print- 
ten  for  England,  and  for  Ireland*  ($) 

By  similar  grants  full  power  is  delegated  to  3.  Th«  right 
tbem  to  print  the  statutes*  A  question  arose  as  itttutet. 
to  the  rig^t  of  the  University  of  Cambridge  to 
print  an  abridgment  of  the  statutes ;  and  it  was 
decided  (<)  that  by  virtue  of  letters  patent, 
beark^  date  the  28th  day  of  July,  in  the  twenty- 
sixth  year  of  the  reign  of  King  Henry  the  Eighth, 
and  the  letters  patent  bearing  date  the  6th  of 
Febrnary,  in  the  third  year  of  the  reign  of  King 
Charles  the  firsty  the  Chanoellor,  Masters,  and 
Seholafs,  of  the  University  of  Cambridge,  are 
mbrmted  «i^  an  authority  concurrent  with  the 
Queen's  printer  to  publish  acts  of  parliament, 
and  abridgments  of  them  within  the  Univer- 
sity upon  the  terms  in  the  letters  patent  men- 
tioned. 

We  have  seen  that  the  Crown  has  not  the  pri-  3.  The  right 
vil^e  of  a  prerogative  copy  in  almanacks  ;   and  Aimaoackf. 
that  the  grants  of  it  by  the  Sovereign  to  the  Crown 

(r)  2  Bk.  Rep.  1004. 

(«)  See  The  Um»er$U$e$  of  Oxford  and  Canhridge  ▼. 
Riehardton,  6  Yes.  689,  and  9  Yes.  341.  Irish  T.  R.  304. 
The  patent  for  Scotland  has  expired,  and  the  Bihle  is  now 
printed  under  a  oommisnon. 

(0  Bla.  Rep.  304.  9  Burr.  661.  Bum.  £ce.  Law,  347. 
4  Burr.  2401.     6  Yes.  697.     See  Skin.  234. 
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printer^  and  the  UniirMsities^  weee  deelared  4x>  be- 

void.  (tt) 

4.  The  copy.        ALumied  leat  the  seats  o$  leamkigilMmld  suffer 

"^nwelfl^      hy  the  judgment  o£  the  House  of  Lards,  by  which 

genermiiy.        ^y^^  Bupposed  commott  i  right  of  «uthov8  to  the» 

works  was  declared  to  be  restrained  by  thastatate 
of  8  Ann.  the  Legislature  passed  an  act  (n)  that 
the  UniversBties  in  England  and  Scotland,  and 
the  Colleges  of  Eton, :Wtffs4mifistar  and  Wiii^ 
Chester,  shonld  at  their  retpectiDe  presses  liHve:for 
ever  the  sole  liberty  of  printing  such  boofcaasiiad 
been  given  or  bequeathed  to  them^  -or.  which 
should  thereafter,  not  being  then  padbiished,  be 
given  to  thesis  or  in  trust,  for  the  purpose  of  ap- 
propriating out  of  thr  profits  arising,  from  them  a 
fund  for  the  advaBcemeiit  ol  useful  leanuBg,  and 
other  beneficial  our  noses  of  educaticm :  Bnieas 


(•)  Ante,  p.  840,  2  Bla.  Rep.  1004;  IJpon  a  pethion  pre- 
senUd  to  ParUawest  1^  tke  Umveraitiw,  tMiag^  that  they 
had  demised  their  supposed  privilege  to  the  Comptey  of 
Stationers  for  1900/.  per  annum^  an  act  of  Parliament  was 
passed  by  which  5002.  per  annum  of  the  duties  arising  from 
the  stamps  on  sheet  almanacks  were  given  to  each  University, 
which  benefit  was  taken  away  by  the  4  &  5  Win.  4,  c«  57, 
which  repealed  all  the  stamp  acts  respecting  almanacks. 

(o)  15  Geo.  3,  c.  53.  The  Syndics  of  the  press  In  the 
Uniyersity  of  Cambridge  are  the  vice-chancellor,  the  heads  of 
colleges,  and  doctors  of  each  faculty,  the  orator  and  all  public 
professors,  with  the  proctors,  taxors  and  scrutators.  To  these, 
or  the  major  part,  not  less  than  five,  of  whom  the  vice-chan> 
cellor  must  be  always  one,  full  powers  must  be  committed  for 
the  better  regulating  and  management  of  the  same. 
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the  books  are  given  or  bequeathed  only^lor  u 
limited  time. 

The  peaaltxee  to  be  kiflieted  oa  persoM  of- 
faodiiig  egainet  those.  pttMrisioos  are  t;be  ^eame 
as  if  the  beoka  where  the  paopev^  of  eo  indivi- 
du8l<i  (icr)  ... 

Thia  exoeption.  m  the  favtoar.of.tfae  Uaiver^ 
sttieB  k  to  extend,  only  to  their  awa  bocdLa,  aa> 
loBgas  ihey  aureipciated  at.  the  College  press,  and* 
for  their « sole. benefit;  and  asy  delegation.!^  the' 
right.,  works' a 'forfeit  nre,  and  the- privilege  be* 
oonesof  no'efieot.      i 

A  po#er  »  given  to  the'  UnrveTSfties*  el  selling^ 
or  disposiBg  of  the  co)yyrights  bequeathed  to- 
them,  (x)  And  the  books  mafit  be  registered  at 
StatioiMffs'  Hall  within  two  months  after  any 
such  gift  shall  come  to  the  knowledge  of  the 
officers  of  the  Universities,  (y) 

The  duties  imposed  oa  the  Cbmpany  of  Sta- 
tienece  to  take  carrlliat  the  two  Universities  are 
provided  with  copies  of  all  new  books  have  been 
mentioned,  (z) 

..... 

(w)  41  Gco.^,,c..l07. ,    ^ 

(x)  15  Geo.  3,  c.  53,  8.  3. 

(ff)  Id.  s.  4. 

(z)  Ante,  p.  45  ] .  Provision  is  made  for  the  preservation  of 
Parish  Libraries,  by  7  Ann.  c.  14,  s.  10,  which  empowers  a 
justice  of  the  peace  to  grant  his  warrant  to  search  for  a  book: 
that  is  lost.  The  acts,  of  Parliament  respecting  the  British 
Museum  are,  26  Geo.  2,  c.  22.     27  Geo.  %  c.  16. 
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V.  THE  COURTS  OF  JUSTICE. 

The  Courts  of  Jaetice  have  a  oontroul  over 
the  publication  <X  their  own  proceedUaga.  It  is 
claimed  and  exercised,  not  on  the  grounds  of 
copyright  and  property,  but  on  the  principle 
that  it  is  necessary  for  the  due  and  impartial  ad" 
winistraiMn  of  the  taws. 

Some  doubt  has  been  thrown  upon  the  sob* 
ject.  (a)  If  the  right  be  possessed  by  any  of  the 
courts,  it  is  a  privilege  belonging  to  aU  of  them. 
The  present  inquiry  will,  therefore,  be  confined 
to  those  courts  in  which  the  rig^t  has  been  exer- 
cised  and  afterwards  questioned,  as  w^ere  reports 
have  been  given  from, 

L  The  House  of  Lords. 

2.  The  Privy  Council. 

3.  The  Courts  of  Law. 

4.  The  Mayor's  Conrt. 

5.  A  Coroner's  Inquest. 

Both  Houses  of  Parliament  treat  a  puUiear 
tion  of  their  proceedings  as  a  breach  of  pri- 
vilege; and  it  is  only  by  an  indulgence  in  not 
punishing  for  the  contempt,  diat  the  reports  of 
the  debates  are  allowed  to  appear  in  the  news- 
papers. (6) 

(a)  In  ft  "legal  and  consfcitational  argument  agamat  the 
alleged  judicial  right  of  restraining  the  publication  of  reports 
of  judicial  pioceedinga,"  by  J.  P.  Thomas,  Esq.  1S98. 

(6)  See  ante,  p«  S63 ;  and  S  T.  R.  29S.  1  Bos«  &  Pul. 
525. 
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Different  reasons  have  been  assigned  in  the 
several  courts,  for  the  exercise  of  this  power  over 
the  publication  of  judieial  proceedings,  but  all 
of  them  have  for  their  ground  work,  the  impartial 
administration  of  justice. 

The  House  of  Lords,  (he  highest  judicial  court 
io  the  kingdom,  has,  ever  since  the  trial  of  Dr. 
Sacheverell,  considered  that  it  was  the  exclusive 
primlege  of  the  House  to  publish  its  own  judicial 
{proceedings.  This  is  usually  done  by  ordering 
the  Lord  ChanceUor  to  cause  the  trial  to  be  pub- 
tished ;  at  the  same  time  prohibiting  all  other 
persons  from  doing  the  like. 

An  order  had  been  made  by  the  House  of 
Lords  for  the  printing  the  trial  of  the  Duchess  of 
Kingston ;  and  an  injunction  was  granted  to  re- 
strain one  Keardey  who  had  without  such  per- 
mission dared  to  print  it.  (c) 

Lord  Erskine  also  granted  an  injunction  until 
the  hearing  to  restrain  the  publication  of  the  trial 
of  Lord  Melville,  which  had  been  directed  to 
be  printed  by  an  order  of  the  House  of  Lords, 
and  the  privilege  of  doing  it  conferred  on  Mr. 
Gumey.  (d) 

Hie  Lordship  observed  4hat  he  desired  it  to  be 
understood,  that  be  had  not  delivered  any  judg- 
ment in  the  case,  farther  than  by  granting  the 

(c)  Baihum  r.  Keanhy^  Easter  Terai,  1776,  dted  18  Yes. 
M>4. 

{d)  Owmey  v.  Longman^  13  Ve».  493.  B«it  yet  reporte  of 
leg»l  argumenti  in  the  House  of  Loids  are  regttlariy  given, 
tmnoticed  by  their  lordships. 
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2.  The  privy 

COttDCil. 


3.  Th«  courts 
of  law. 


iDJunctioD  until  the  heariog  upon  the  precedent 
of  Bathurst  v.  Kearsley^  and  that  he  should 
therefore  consider  the  question  open  in  any  future 
stage. 

Neither  of  these  cases  came  to  a  hearing :  but 
it  may  be  safely  inferred  that  the  House  of  Lords 
possesses  the  power,  as  a  privilege  of  the  House, 
to  make  an  order  restraining  all  persons,  except- 
ing the  one  appointed  by  the  Lord  Chanc^lor, 
from  publishing  their  judicial  proceedings. 

On  the  ground  of  public  polict/y  an  injunction 
was  once  granted  to  restrain  the  publication  of 
matters  before  the  Privy  Council,  (c) 

A  similar  privilege  is  claimed  and  exercised  by 
the  Courts  of  Law  at  Westminster.  Formerly 
no  reports  of  their  proceedings  were  allowed  to 
be  published,  until  they  had  received  the  impri- 
matur of  the  Judges.  (/)  Although  decent  and 
correct  accounts  of  what  passes  in  courts  of  jus- 
tice may,  it  has  been  shewn,  (^)  be  given  to  the 
public  ;  yet  it  must  be  by  the  consent  of  the  Judges 
implied  by  their  not  interfering  to  stop  it^  If  an 
intimation  is  given  from  the  Bench  that  the  mat- 
ter of  any  particular  case  must  not  be  reported, 
it  is  a  contempt  of  Court  to  publish  it.  The  pro- 
prietor (/i)  of  the  Observer  newspaper  wasfined  500/. 


(e)  Mentioned  in  aigument  in  Percival  ▼.  Phipps^  2  Yes. 
&  Beam.  23. 

(/)  See  the  Preface  to  Douglas's  Reports. 

{g)  Ante,  p.  368. 

(h)  The  King  v.  Clement,  4  Bam.  &  Aid.  218.  As  to 
advertising  for  evidence  in  a  cause,  see  Poole  v.  SaehevereU, 
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for  reporting  part  of  the  trial  of  Thistlewood  for 
high  treason,  after  the  court  had  stated  that  it 
was  their  wish  that  the  whole  of  the  proceedings 
might  be  published  together,  and  that  no  part  of 
them  should  be  printed,  until  the  trials  of  several 
other  prisoners  were  over-  The  reasons  for  this 
power  thus  exercised,  by  courts  of  justice,  are 
too  obvious  to  need  any  mention  being  made  of 
them. 

Tliis  privilege  is  not  claimed  by  the  court  as  a 
right  wholly  to  prevent  the  publication  of  a  trial ; 
but  merely  for  the  sake  of  justice,  to  restrain  all 
ex-parte  statements  which  must  necessarily  con- 
duce to  the  detriment  of  one  party  ;  and,  in  cri- 
minal cases,  more  particularly  to  the  injury  of 
persons  under  trial.  The  publication  is  not  an 
infringement  of  any  copyright  :  but  a  contempt 
of  the  court. 

Kot  only  have  the  higher  courts  of  justice  4.  The  Lord 
this  power  over  the  publication  of  their  own  pro-  ^*'y°'*'  ^**"'*' 
ceedings  :  but  it  is  also  possessed  by  the  Mayor 
of  London. 

A  bill  was  filed  by  some  printers,  who  had 
bought  from  the  Lord  Mayor  the  copies  of  the 
Sessions  Paper ;  and  Lord  Hardwicke,  upon  the 
ground  that  it  had  always  been  usual  for  the 
Lord  Mayor  to  give  an  order  to  a  printer,  and 
to  take   a  consideration  for  it,  granted  an  in- 

1  P.  Wms.  675 ;  and  see  4  Burr.  2329.  Bac.  Ab.  Courts 
and  their  Jurisdiction,  3  Inst.  1S2. 
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junction  until  the  hearing.     At  the  bearing  the 
injunction  was  made   perpetual  by  Lord  Nor- 
thington.  (t) 
5.  Coroner*!         A  Criminal  infcHination  will  lie  for  publishing 

inquest.  * 

an  ex  parte  statement  of  the  proceedmgs  upon  a 
coroner's  inquest.  Mr.  Justice  Bay  ley  (^■)  observed 
^'  this  is  a  matter  of  great  criminality  ;  for  the 
inqueist  before  the  coroner  leads  to  a  second  in- 
quiry, in  which  the  conduct  of  the  accused  is  to 
be  considered  by  persons  who  ought  to  have 
formed  no  previous  judgment  of  their  case.  It 
is  a  statement  o(  evidence  taken  wholly  ex  parte ; 
and  where  there  is  no  opportunity  for  crosa-ex- 
amination.  A  jury,  who  are  afterwards  to  sit 
upon  the  trial  ought  not  to  have  ex  parte  accounts 
previously  laid  before  them  :  they  ought  todhecidc 
solely  upon  the  evidence  which  th&y  hear  upoo 
the  trial." 

VI.  PJUNTBES. 

Among  the  persons  peculiarly  interested  in 
literary  property,  and  the  publication  of  books, 
Printers  may  be  claseed.  The  enactments  and 
rules  of  law  respecting  them,  will  therefore  veiy 
properly  find  a  place  in  a  Treatise  on  Copyright ; 
and  may  be  investigated  in  the  fdilowing  order, 
by  stating, 

(t)  Manby  v.  Owen^  cited  in  MiUar  v.  Taylor^  4  Burr.  2S56» 
2404,  5. 
OO  The  King  v.  Fkei,  1  Bam.  8t  Aid.  3S4. 
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1.  The    statutes    respecting  printing  in 

general. 

2.  How  far  printers  are  affected  by  the 

matter  of  the  books. 

3.  The  rules  respecting  printing  news- 

papers. 

4.  Their  legal  liabilities. 

5.  The  proceedings  to  punish  offenders. 

Every  person,  having  a  printing  press  or  types  i.  PnntiDg  in 
for  prtnUng,  must  give  a  notice  thereof,  signed  in  ^^ 
the  presence  of  and  attested  by  one  witness,  to 
the  clerk  of  the  peace,  of  the  place  in  which  it  is 
intended  to  be  used,  who  will  grant  a  certificate ; 
and,  after  filing  such  notice,  he  will  transmit  an 
attested  copy  of  to  the  Secretary  of  State*  An 
omission  in  giving  such  notice,  or  a  using  the 
press  in  any  other  place,  subjects  the  printer  to  a 
forfeiture  of  20/.  (k) 

Upon  the  front  of  every  paper,  which  is  printed  The  name  of 
on  one  side  only,  and  upon  the  first  and  last  ^^p"'''^'^- 
leaves  of  every  paper  or  book  which  consists  of 
more  than  one  leaf,  th6  printer,  whether  it  be 
done  gratis  or  for  money,  must  in  legible  cha- 
racters print  his  name,  and  that  of  the  city,  town, 
parish,  or  place,  with  the  name  of  the  square, 

(Jt)  39  Geo.  3|  c.  79,  s.  23.  Not  to  extend  to  his  Majesty's 
printers  or  the  Universities  in  England,  id.  s.  24 ;  ante,  p.  31 6 
and  p.  338,  9.  Bnt  kUer-faunden  must  give  a  similar  notice, 
id.  s.  25,  and  keep  an  account  of  tjrpes  and  printing  presses 
sold  by  them,  which  mnst  be  produced,  when  required  by  a 
justice,  under  a  penalty  of  20/.  id.  s.  26.  See  6  &  7  Will.  4, 
c.  76,  s.  24. 
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street,  lane,  court,  or  place  in  which  his  usual 
place  of  abode  is  situated,  under  a  penalty  of  20/. 
for  every  copy.  (/)  But  the  oflfender  is  not  liable 
to  more  than  twenty-five  penalties  for  the  omis- 
sion, with  respect  to  any  number  of  copies  of  one 
paper  or  book,  (m) 
The  name  of         Udou  a  coDv  of  cvcry  paper  that  is  printed 

the  employer.        ^        ^   .  "  .       ^^^   ^  ,       V  ^ 

the  printer  must  write  the  name  and  place  of 
abode  of  his  employer,  and  keep  it  for  six 
calendar  months;  and  must  produce  it  to  any 
justice  who,  within  that  term,  may  require  to  see 
it,  under  a  penalty  of  twenty  pounds  for  each 
omission,  (n) 

These  regulations,  however,  do  not  extend  to 
impressions  of  engravings ;  (o)  or  to  printing  by 
letter-press,  names,  address,  business  or  profes- 
sion of  any  person,  and  the  articles  in  which  he 
deals,  or  to  any  papers  for  sale  of  estate  or  goods 
by  auction  or  otherwise ;  (^p)  nor  to  alt^r  the 
regulations  respecting  newspapers.  (9) 

And  no  regulation  made  by  39  Geo.  III.  c.  79, 
nor  by  the  51  Geo.  III.  c.  65,  (r)  is  to  ^itend  so 

(0  39  Geo.  8,  c.  79,  s.  27.  Not  to  extend  to  papers 
printed  by  the  authority  of  Parliament,  id.  1.  2S.  Sometiiues 
an  indemnity  is  granted  for  omission  of  the  names,  &c.  See 
49  Geo.  3,  c.  69. 

(m)  51  Geo.  3,  c.  65,  s.  1. 

(n)  39  Geo.  3,  c.  79,  s.  29. 

(o)  See  ante,  p.  397. 

(p)  39  Geo.  3,  c.  79,  s.  31. 

(g)  See  ante,  p.  356. 

(r)  51  Geo.  3,  c.  65,  s.  3.  Before  which  time,  indemnity 
.acts  were  passed  on  that  account.  39  and  40  Geo.  3,  c.  95, 
and  41  Geo.  8,  (U.  K.)  c.  80. 
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far  as  to  require  the  printer's  name  ^r  residence 
to  be  printed  on  any  note  or  post  bill  of  the  Bank 
of  Siiglandy  bill  of  exchafage,  or  promissory  note, 
or  any  bond  or  other  security  for  payment  of 
money,  or  on  any  bill  of  lading,  policy  of  in« 
sorance,  letter  of  attorney,  deed,  or  agreement, 
or  on  any  transfer  or  assignment  of  any  public 
funds  or  secttrities,  or  of  the  stocks  of  any  public 
corporation  or  company  authorised  by  statute, 
or  on  any  dividend-warrant  of  or  for  the  same, 
or  on  any  receipt  for  money  or  goods,  or  on  any 
proceeding  in  law  or  equity,  or  in  any  inferior 
court,  warrant,  order,  or  other  papers  printed  by 
authority  of  any  public  board,  or  officer,  in  exe- 
cution of  their  respective  offices,  Notwithstanding 
the  virliole  or  any  {^rt  of  such  securities,  &c. 
shall  be  printed. 

There  are  many  subjects  offensive  to  morality  2.  printers 
and   the    government,   upon   which  no  papers  the^ue/of 
whatever  must  be  printed. 

A  printer  is  liable  to  a  penalty  of  lOOl.  for  print- 
ing any  thing  relaiting  to  insurance^  on  marriages, 
births,  christenings,  or  services;  or  any  office 
under  tb^  denomination  of  sales  of  gloves,  of  fans, 
of  cards,  of  numbers,  of  her  Majesty's  picture,  for 
the  improvement  of  small  sums,  or  the  like  offices 
under  that  pretence :  (s)  and  to  a  penalty  of  50/.  for 
printinganyproposalforgamblinginthelottery.(<) 

(«)  10  Ann.  c.  26,  8.  109;  and  see  9  Ann.  c.  6,  s.  56. 

(I)  22  Geo.  3,  c.  47,  s.  13  ;  and  see  The  King  v.  SmUhf 
4  T.  ftl  414.  For  an  account  of  other  penalties  to  which 
printers  are  liable,  see  ante,  p.  360. 

H    H 
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And  a  proeecotion  maybe  insdtoted  agatnBt 
the  printer  as  well  as  against  the  author  and 
publisher  of  a  libel,  whether  it  be  on  an  indi- 
▼idnal,  or  be  of  a  blasphemous  or  seditious  na- 
ture. («) 

A  printer  cannot  recover  against  a  publisher 
for  printing  a  work  which  contains  the  life  of  a 
prostitute,  and  the  history  of  her  amours  with 
various  persons ;  and  it  is  no  excuse  to  say  that 
the  parties  are  in  part  delicto,  {w) 

The  method  by  which  a  newspaper  is  to  be 
printed  has  been  stated ;  {x)  and  the  respon- 
sibility of  every  person  engaged  in  its  publication 
has  been  examined,  (y) 

It  is  doubtful  whether  a  printer  can  recover 
in  an  action  for  work  and  labour  for  printing  a 
work,  on  the  first  and  last  leaves  of  which  his 
name  and  place  of  abode  are  not  printed,  accord- 
ing to  the  direction  of  the  statute,  {z) 


(«)  Holt  on  Libel. 

(or)  PoplM  V.  Siockdale,  2  C.  &  P.  198.     R.  &  M.  337. 

(x)  Ante,  p.  356. 

(y)  Ante,  p.  379. 

(a)  Bentley  v.  Bignotd^  5  B.  &  A.  335.  Marchant  v.  Evams^ 
2  B.  Moor,  14.  8  Taunt.  142,  S.  C.  In  which  esse  it  was 
held,  that  an  action  for  work  and  labour  cannot  be  maintained 
by  a  printer  for  printing  and  publishing  a  weekly  periodieal 
work,  parts  of  which  were  pruUed  an  9tamped  p^per^  and  dis- 
tributed as  newspapers,  and  parts  on  unstamped  paper,  which 
were  half-yearly  bound  into  volumes,  unless  such  printer  lodge 
an  affidavit  at  the  stamp  office,  or  have  his  name  or  place  of 
abode  printed  in  some  part  of  the  publication,  as  required  by 
the  statute  38  Geo.  3,  c.  78. 
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A  printer  is  not,  by  the  custom  of  his  trade, 
entitled  to  be  paid  any  thing  until  he  has  com* 
pleted  the  book :  but  he  is  not  by  custom  bound 
to  imtmre  for  the  bookseller,  the  paper  of  the 
work,  (a)  And  he  has  a  lien  on  the  latt»  parts 
of  a  work  published  at  different  times  for  the 
printing  of  the  first  parts,  (b) 

It  is  enacted,  that  any  person^  to  whom  or  in  &.  Pronadingf 

to  puniih 

whose  presence  any  paper,  not  printed  according  oSendon. 
to  the  statute,  is  offered  for  sale,  or  exposed  to 
public  view,  may  take  the  offender  before  a  ma- 
gistnte,  who  may  determine  upon  his  guilt ;  (c) 
and  may,  if  he  see  cause,  mitigate  the  penalty 
to  any  sum  not  less  than  5/.  above  all  reasonable 
costs,  (d) 

A  justice  of  the  peace,  who,  from  information 
upon  oath,  may  have  reason  to  suspect  that  some 
presses  are  being  used  without  the  requisite 
notice  having  been  given,  or  not  in  the  place 
named  in  it,  may  empower  an  officer  to  search 
the  premises,  and  to  secure  and  carry  away  the 
press,  and  types,  and  the  printed  papers  found 
with  them,  (e) 

Justices  of  the  peace  may  proceed  in  a  sum* 
mary  way  to  enforce  the  payment  of  a  penalty 
not  exceeding  the  sum  of  20/. ;  and,  if  it  is  not 

(a)  GiUei  v.  Mtmrnan^  1  Taunt.  136;  aad  Mavman  v. 
GiUei^  2  Taunt.  325,  n. 
(h)  Blake  v.  NiehoUon,  3  M.  &  S.  167. 
(«)  39  Geo«  3,  c.  79,  8.  80. 

(d)  51  Geo.  3,  c.  65,  s.  2. 

(e)  39  Geo,  3,  c.  79,  s.  33. 

H  h2 
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forthwith  paid,  may  levy  the  Bame  by  distress 
Hnd  sale  of  the  oflPender's  goods;  and  if  there  is 
not  sufficient  under  the  distress^  they  may  com- 
mit the  offender  to  the  House  of  Correction,  for 
a  term  not  exceeding  six,  nor  less  than  three, 
calendar  months,  {f) 

All  prosecutions  for  penalties  are  to  be  com- 
menced within  three  months  after  the  penalty  is 
incurred ;  {g)  one  moiety  of  which  is  forfeited  to 
the  king,  whilst  the  other  is  gi^en  to  the  in- 
former, {h) 

Any  person,  aggrieved  by  a  determination  of 
a  justice  of  the  peace,  may  appeal  to  the  Quarter 
Sessions  next  after  the  expiration  of  twenty  days 
from  the  making  thereof,  first  giving  six  days' 
notice  of  appeal  to  the  person  prosecuting  for 
such  penalty,  and  the  Court  may  dispose  of  the 
matter  with  the  co$ts^  in  any  manner  they  may 
think  reasonable,  (t) 

But  any  penalty  mentioned  in  39  Geo.  III. 
c.  79,  an  act  of  the  legislature  to  suppress  un- 
lawful assemblies,  as  well  as  to  regulate  the 
manner  of  printing,  exceeding  20Z.,  may  be  re- 
covered by  action  of  debt,  in  any  court  of  record 
at  Westminster :  and  the  plaintiff,  if  he  recovers, 
will  be  entitled  to  full  costs.  Not  one  of  the 
penalties  imposed  by  that  statute,  as  far  as  it 
relates  to  printing^  exceeds  20/. ;  and,  conse- 
quently all  offences  under  it  of  that  description, 


(/)  39  Geo.  3,  c.  79,  s.  35.         (s)  Id.  s.  34. 

(/O  Id.  s.  36.  (i)  51  Geo.  3,  c.  65,  s.  4. 
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most  be  determined  by  justices  of  the  peace. 
Au  attempt  was  made  to  sue  in  the  King's 
Bench  for  60/.,  or  three  penalties :  bat,  after 
verdict  for  the  plaintiff,  the  judgment  was  ar- 
rested, (j) 

VIL    fiOOKSELLERS. 

All  booksellers  are  much  interested  in  the 
laws  that  protect  literary  property  ;  and  yet  the 
laws  respecting  them,  merely  as  sellers  of  books, 
are  very  few  in  number.  When  they  assume 
the  characters  of  publishers,  they  are  in  fact 
assignees  of  the  authors,  of  whom  much  has 
already  been  said,  (k)  It  will  be  proper  to 
examine^ 

1.  The    statutes    respecting    buying    and 
selling  and  importing  books. 

2.  How  &r  booksellers  are  affected  by  the 
matter  of  a  work. 

3.  Their  legal  liabilities. 

(j)  Fleming  qui  tarn  v.  Bailey,  5  East,  313.  Lord  Ellen - 
borough. — ^A  oommon  informef  can  have  no  right  to  sue  for 
any  penalty,  but  where  power  i«  given  to  him  for  that  porpote 
by  the  atatate.  Now,  the  statute  in  question  only  says  that 
a  common  informer  may  sue  in  any  court  of  record  for  any 
pecuniary  penalty  imposed  by  the  act  exceeding  20L  The 
penalty  given  for  this  offence,  each  of  which  must  be  taken 
by  itself,  and  cannot  be  reckoned  accumulatively,  does  not 
exceed  201, ;  and,  therefore,  it  is  not  within  the  provisions  of 
the  35th  clause,  which  give  an  action.  And  the  sense  of  that 
clause  requires  that  the  form  of  the  declaration  there  after- 
wards given  should  be  read  the  same  as  if  the  sum  to  be  re- 
covered were  left  in  blank ; — for  how  otherwise  can  the  penalty 
of  lOOh  given  by  the  15th  section  be  recovered  ? 

{k)  Ante,  p.  423. 
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1.  Buying  and  The  veiidor  of  a  pirated  work  destroys  literary 
^rt?ng'»K>ok^  property  as  much  as  a  rival  publisher ;  and,  there- 
fore, not  only  are  penalties  inflicted  on  those  who 
print  and  import  books  protected  by  the  statutes 
of  copyright ;  but  they,  who  knowing  them  to  be 
so  printed  without  the  consent  of  the  proprietor, 
will  venture  to  sell  them,  are  made  liable  to  the 
same  penalties  mentioned  in  8  Ann.  c.  19.  (/) 

But  it  was  further  provided,  that  nothing  in 
that  act  should  extend  to  prohibit  the  importuig, 
vending,  or  selling  of  any  books  in  the  Ghreek, 
Latin^  or  any  other  foreign  languagtj  printed 
beyond  the  seas,  (m) 

By  the  12  Geo.  II.  c.  36,  the  importation  of 
books  reprinted  abroad,  and  first  composed  or 
written  and  printed  in  Great  Britain,  is  pro- 
hibited under  a  forfeiture,  of  the  books  to  be 
destroyed,  with  a  penalty  of  5/.,  and  double 
the  value  of  the  books :  but  it  does  not  prevent 
the  importation  of  any  book  inserted  among,  other 
hooks  or  tracts,  to  be  sold  therewith,  in  any  col- 
lection where  the  greatest  part  of  such  collection 
shall  have  been  first  composed  or  written  and 
printed  abroad,  (n) 

{t)  The  price  of  books  was  formerly  regulated,  see  25  HeD.  8, 
e.  15,  8.  5.     8  Ann.  c.  19,  s.  4,  and  12  (}eo.  2,  c.  36,  s.  8. 

(m)  Sect.  7.  The  acts  of  Pariiament,  respecting  the  seUing 
and  importing  books,  that  have  become  obsolete,  are  numerous. 
1  Rich.  3,  c.  9,  8.  12.  25  Hen.  8,  c.  15.  7  Ann.  c.  14,  s.  10. 
12  Ann.  st.  2,  c.  5.  Duties  are  imposed  on  pictures  imported, 
8  Geo.  1,  c.  20.  11  Geo.  1,  c.  7,  and  on  the  canvass  used  to 
paint  on.     The  Attorney  General  v.  Brandon^  3  Price,  360. 

(n)  See  41  Geo.  3,  c.  107,  s.  7 ;  and  54  Geo.  3,  c.  156. 
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To  the  same  purpose  is  the  57tb  section  of  the 
statute  34  Geo.  III.  c.  20,  which  increases  the 
penalty  from  5/.  to  10/.,  and  allows  the  com- 
misflionera  of  customs  and  excise  to  reward 
officers  for  seizing  such  books ;  in  it  is  another 
exception  on  the  restraint  of  importation ,  that 
it  shall  not  extend  to  any  books  that  shall  not 
have  been  printed  in  this  kingdom,  within  twenty 
years  before  the  same  shall  have  been  so  printed 
abroad. 

By  the  wording  of  these  statutes  it  seems  im« 
material  whether  the  author's  copyright  is  ex* 
tinct  or  not,  if  the  book  has  not  been  reprinted 
in  England  within  twenty  years,  (p) 

Printers  and  booksellers  may,  however,  with 
the  exceptions  above  mentioned,  export  books 
upon  condition  that  all  the  duties  upon  the 
paper  and  bindings  have  been  paid,  (p)  provided 
that  if  books  are  written  in  the  Latin,  Greek, 
oriental,  or  northern  languages,  then  that  they 
have  not  been  printed  at  the  press  of  either  of 
the  Universities  in  Great  Britain.  A  drawback 
is  allowed  of  the  duty  of  the  paper. 

On  the  Stat.  12  Geo.  II.  c.  36,  it  has  been 
decided  that  two  penalties  might  be  incurred  in 
the  same  day.  A  sale  by  the  defendant  in  the 
morning,  and  another  by  his  wife  in  the  after- 
noon of  the  same  day,  were  considered  by  the 

(p)  2  Bla.  Com.  407,  n.  £d.  Christian. 
(jp)  The  acts  of  Parliament  respecting  the  duties  on  paper 
are  very  numerous. 
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Court  to  be  two  distinct  acts  of  sale^  for  whieh 
two  penalties  might  be  recovered,  (g) 

2.  How  far  Booksellers  have  always  be^  made  aii8werajl>le 
affected  by  the  for  the  coDtcnts  of  tbc  works  which  they  ffiay 
b^ok  °           sell.     It  was  formerly  a  grievous  offence  to  sell, 

or  import  for  sale,  any  work  which  was  considered 
heretical,  (r) 

The  laws  respecting  libels  very  materially 
affect  booksellers;  for  it  has  been  decided  that 
the  circumstance  of  buying  a  libel  in  the  shop  of 
a  known  bookseller  is  sufficient  primd  fade  evi- 
dence to  convict  him  of  the  publication,  (s) 

There  is  a  duty  payable  on  the  importation  of 
books.  It  varies  according  as  the  works  are  in 
sheets  or  bound  up ;  (t)  and  its  amount  has  been 
altered  by  many  acts  of  Parliament. 

3.  Their  legal        The  liabilities  to  which   booksellers  are  pe- 

habilities.  ^•      i  t  •      ^    j 

culiarly  subjected  are  not  very  numerous. 

Not  only  can  a  bookseller  in  general  be  made 
a  bankrupt,  but  it  was  adjudged  that  a  person 

(q)  Brooke  v.  MilUken,  3  T,  R.  509.  By  a  late  order  in 
council,  the  duty  on  books  from  the  colonies  to  the  same  as 
from  a  foreign  country,  viz.  pence  by  pound  weight. 

(r)  See  3  &  4  £dw.  6,  c.  10.  1  Mar.  s.  2,  c.  2.  1  Jac  1, 
c.  25.     3  Jac.  1,  c.  5»  &c. 

(9)  Bex  y.  Almon,  5  Burr.  26S6. 

(t)  The  trade  of  a  bookbinder  was  known  in  England 
previous  to  5  Eliz.  c.  4,  and  was  within  that  statute :  and» 
consequently,  before  the  repeal  of  that  statute,  to  employ  a 
journeyman  who  had  not  served  an  apprenticeship  in  any 
substantive  part  of  that  business,  was  a  violation  of  it.  PraU 
V.  Fr(uer,  3  Gampb.  N.  P.  C.  14 ;  and  see  Martins  v.  GaUowoy^ 
3  Campb.  N.  P.  C.  121. 
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who  was  daily  accustomed  to  buy  the  whole 
impression  of  a  newspaper  from  the  proprietori 
and  to  resell  it  at  a  profit  bearing  the  loss 
arising  from  the  copies  unsold  might  become  a 
bankrupt,  (u) 

(k)  GUUngham  ▼.  Lang,  6  Taunt.  532.    2  Marsh.  236. 
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CHAP.  VIII. 

OF  THB  REMEDIES  FOR  AN  INFRINOBMENT  OF  A 

COPYRIGHT. 

Having  described  the  different  kinds  of  literary 
and  scientific  works,  stated  the  nature  of  the 
property  which  exists  in  them,  and  given  an 
account  of  the  several  persons  peculiarly  in- 
terested in  publications,  it  becomes  necessary  to 
proceed,  lastly,  to  point  out  the  several  remedie» 
that  may  be  pursued  for  injuries  done  to  literary 
property. 

As  the  property  in  the  productions  of  the 
Fine  Arts  is  not  vested  in  the  inventors  by  the 
statutes  which  relate  to  the  copyright  in  books, 
I  have  for  the  sake  of  perspicuity,  and  in  order 
to  make  each  chapter  as  complete  in  itself  as  the 
nature  of  the  subject  would  admit,  already  given 
statements  of  the  penalties  by  which  the  property 
in  engravings  or  prints  is  guarded ;  (a)  and  de- 
scribed the  actions  that  may  be  maintained  for 
piracies  of  patterns  for  linen,  &c.,  (Jti)  and  of  sculp- 
tures (c)  or  models. 

(a)  Ante,  p.  404.  (6)  Ante,  p.  412. 

(c)  Ante,  p.  420. 
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It  is  now  therefore  proper  to  investigate  the 
remedies  for  an  infringement  of  the  copyright 
of  a  bookf  which  may  be 

I.  By  a  mit  for  penalties. 
II.  By  an  action  an  the  case  far  damages. 
III.  By  proceedings  in  eqwty. 

L   THB  SUIT  FOR  PENALTIBS. 

What  conduct  amounts  to  a  piracy  of  the  a  piracy. 
different  kinds  of  literary  works  in  particular,  as 
of  books  on  general  subjects,  {d)  abridgments,  {e) 
musical  compositions,  {f)  and  dramatic  pieces,  {g) 
has  been  incidentally  described,  when  treating 
on  those  subjects. 

But  it  will  be  convenient  before  investigating 
the  rraiedies  for  an  infringement  of  a  copyright, 
to  eolleet  the  general  principles  respecting  the 
piracy  of  works  in  general. 

The  identity  of  any  literary  works  consists 
entirely  in  the  senHments  and  language.  The 
same  conceptions,  clothed  in  the  same  words, 
must  necessarily  be  the  same  composition ;  and 
whatever  method  be  taken  of  exhibiting  that 
composition,  to  the  ear  or  to  the  eye,  by  recital 
or  by  writingj  or  by  printing^  in  any  number  of 
copies,  or  at  any  period  of  time,  the  property 
of  another  person  has  been  violated ;  for  the 
new  book  is  still  the  identical  work  of  the  real 
author.  (A) 

{i)  Ante,  p.  84S.  (e)  Ante,  p.  946. 

(/)  Ante,  p.  887.  (g)  Ante,  p.  889. 

ih)  2  BUl  Com.  406. 


47tf  On  Copyright 

Thus,  therefore,  a  transcript  of  nearly  all  the 
sentiments  and  language  of  a  book  is  a  glaring 
piracy.  To  copy  part  of  a  work,  either  by  taking 
a  few  pages  verbatim^  where  the  sentiments  are 
not  new,  {%)  or  by  imitation  of  the  principal 
ideas,  although  the  treatises  in  other  respects  are 
di£ferent,  is  also  considered  to  be  illegal. 

Although  it  was  held  (J)  by  £llenborough,C.  J., 
that  a  variance  inform  and  manner  is  a  variance 
in  substance^  and  that  any  material  alteration 
which  is  a  melioration  cannot  be  considered  as  a 
piracy ;  yet  a  piracy  is  committed,  whether  the 
author  attempt  an  original  work,  or  call  hia  book 
an  abridgment;  if  the  principal  parts  of  a  book 
are  servilely  copied,  or  unfairly  varied. 

But  if  the  main  design  be  not  copied,  the  cir* 
cumstance  that  part  of  the  compositjloa  of  one 

(t)  Truster  v.  Murray ^  I  East,  363,  n.  This  was  an  action 
for  pirating  a  book  of  chronology.  It  was  proved  by  ^e 
pbdntiff  that  some  parts  of  the  defendant^  wock  were  difibtent; 
yet  in  general  it  was  the  same,  and  particalarly  from  pagjs  20 
to  34,  it  was  a  literal  copy. 

Kenyon,  C.  J.,  was  of  opinion,  that  if  such  were  the  hcU 
the  plaintiff  must  recover,  though  other  parts  of  the  work  were 
original.  He  said  Lord  Bathurst  had  been  of  that  opinion ; 
and  he  thought  rightly  with  respect  to  an  abridgment  of  Cook's 
yogagss  round  the  Wotld.  The  main  question  here  w«s« 
whether  in  substance  the  one  work  is  a  copy  and  imitation  of 
the  other ;  for,  undoubtedly,  in  a  chronological  work,  the  same 
facts  must  be  related.  The  books  were  then  referred  to  an 
arbitrator  to  be  compared.  Mich.  Term,  1789;  and  see 
Pinnoek  v.  Rose,  cov.  Sir  J.  Leach,  V.  C.  2  Bro.  C.  C.  85»  n. 
Belt.  Ed. 

( j)  In  Cary  v.  Kearsley,  4  Ksp.  N.  P.  C.  169. 
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author  is  found  in  another,  is  not  of  itself  piracy 
sufficient  to  support  an  action.  A  man  may  fairly 
adopt  part  of  the  work  of  another ;  he  may  so 
make  use  of  another's  labours  for  the  promotion 
of  science,  and  the  benefit  of  the  public:  but 
having  done  so,  the  question  will  be — ^Was  the 
matter  so  taken  used  fairly  with  that  view,  and 
without  what  may  be  termed  the  animus  fu- 
Tondi  ?  {k) 

In  judging  of  a  quotation,  whether  it  is  fair  Quotation. 
and  candid,  or  whether  the  person  who  quotes 
it  has  been  swayed  by  the  animus  furandi ;  the 
quantity  taken,  and  the  manner  in  which  it  is 
adopted,  of  course  must  be  considered. 

If  the  work  complained  of  is  in  substance  a 
copy,  then  it  is  not  necessary  to  shew  the  inten^^ 
turn  to  pirate ;  for  the  greater  part  of  the  matter 
of  the  book  having  been  purloined,  the  intention 
is  apparent,  and  other  pro(^  is  superfluous.  A 
piracy  has  undoubtedly  been  committed. 

But  if  only  a  small  portion  of  the  work  be 
quoted,  then  it  becomes  necessary  to  prove  that 
it  was  done  animo  furandi ;  with  the  intention 
of  depriving  the  author  of  his  just  reward,  by 
giving  his  work  to  the  public  in  a  cheaper  fornL 
And  then  the  mode  of  doing  it  becomes  a  subject 
for  inquiry.  For  it  is  not  sufficient  to  constitute 
a  piracy,  that  part  of  one  author's  book  is  found 
in  that  of  another,  unless  it  be  nearly  the  whole  ; 
or  so  much  as  will  shew  (being  a  question  of  fact 

(Jc)  Roworth  V.  Wilkes^  1  Campb.  97  ;  and  see  17  Ves.  424. 
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3.  Obicenity, 
immorality, 
libeb,  Ace. 


Bid  public 
ttndency. 


for  the  jury)  that  it  was  done  with  a  bad  intent, 
and  that  the  matter  which  accompanies  it  has 
been  colourably  introduced. 

The  courts  of  common  law,  and  of  equity, 
strive  to  protect  the  morals  of  the  public.  It  is 
a  principle  on  which  this  part  of  the  law  rests, 
that  there  cannot  be  a  copyright  in  any  work, 
the  tendency  of  which  is  obacene  or  immaral. 
And  whether  the  ofiensive  matter  be  represested 
in  prints  (2)  or  pictures,  (m)  or  expressed  in  a 
bodi,  it  makes  no  difference. 

And  if  a  work  be  of  such  a  libellous  or  mis- 
chievous nature  as  to  affect  the  public  morals^ 
so  that  the  author  cannot  maintain  an  action  at 
law  (n)  upon  it,  a  court  of  equity  will  not  inter- 
pose with  an  injunction,  to  protect  that  whidi  by 
the  policy  of  the  law  cannot  be  called  propertfr, 
not  even  upon  a  submisnon  in  the  answer  to  a 
bill.  Not  only  will  the  Court  not  interfere  when 
it  plainly  sees  that  the  work  is  obscene  or  im- 


(f)  Foret  V.  Johne$,  Esq.  4  Esp.  N.  P.  C.  97-  Lswrawe^  J. 
For  prints,  whose  objects  are  general  satire,  or  ridicule  of 
prevailing  fashions  or  manners,  I  think  the  plaintiff  may 
recover :  but  I  cannot  permit  him  to  do  so  for  such  whose 
tendency  is  immoral  or  obscene ;  nor  for  such  as  are  libels  on 
individuals,  and  for  which  the  plaintiff  might  have  been  roi- 
dered  criminally  answerable  for  a  libel. 

(in)  2  Camp.  511. 

(a)  Hime  v.  Dale,  2  Camp.  27,  n.  See  8  Meriv.  4S7i 
where  it  is  said  that  evidence  of  Priestley's  MSS.,  which  wore 
burnt  in  the  Birmingham  riots,  being  libels  on  govemnient, 
would  have  been  admitted  by  Eyre,  C.  J.,  and  see  60  Geo.  3, 
c.  9. 
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moral :  but  even,  if  there  be  a  doubt  as  to  its 
eril  tendency,  the  Lord  Chancellor  will  not  be 
prevailed  on  to  grant  an  injunction,  (a) 

And  protection  has  been  denied  to  a  translation 
of  an  immoral  work,  (p) 

It  seems  that  neither  the  courts  of  equity  nor  uhtu  on 
of  law,  will  support  a  copyright  in  any  work  ▼idaait/" 
which  is  a  Ubel  an  an  nuRvidualj  and  for  which 
ihe  author  might  have  been  rendered  civilly  or 
criminally  answerable.  In  an  action  for  de- 
stroying a  picture,  from  the  exhibition  of  which 
great  profits  were  derived,  Lord  EUenborough 
observed,  (9)  that  the  only  plea  on  the  record 
being  the  general  issue  of  not  guilty,  it  was  un- 
necessary to  consider  whether  the  destruction  of 
the  picture  might  or  might  not  have  been  jus- 
tified. The  material  question  was,  as  to  the  value 
to  be  set  upon  the  article  destroyed.  If  it  were 
a  libel  upon  the  persona  introduced  into  it,  the 
law  could  not  consider  it  valuable  as  a  picture. 
He  directed  the  jury,  in  assessing  damages,  not 
to  consider  it  as  a  work  of  art,  but  merely  to  give 
the  value  of  the  canvass  and  paint. 

The  principle  of  law,  that  no  action  can  be 
maintained  for  pirating  a  work  calculated  to  do 

(o)  Wakot  V.  Walker,  7  Ve«.  1.  Southey  v.  Sherwood, 
2  Meriv.  43S.  Murray  v.  Benbow,  MSS.  Lawrence  v.  SmUh, 
MSB.  And  see  an  article  in  Quarterly  Review  for  April,  1S22, 
p.  123,  and  Blackwood's  Mag.  for  July.  1822. 

(f)  Bumet  ▼.  Chetwood,  2  Meriv.  441,  n. 

(q)  Dtt  Boii  V.  Bttresford,  2  Campb.  N.  P.  C.  511 ;  and 
see  4  Esp.  N.  P.  C.  97. 
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injury  to  the  public,  and  that  no  injojictioii  will 
be  granted  to  protect  the  author,  although  his 
character  as  an  individual  may  suffer  by  the  pub- 
lication, was  fully  recognized  in  Sduthey  v.  jSier- 
wood.ir)  In  that  case,  Lord  Eldon  observed,. 
'  ^  It  is  very  true,  that  in  some  oases  it  may  ope- 
rate so  as  to  multiply  copies  of  mischievous  pub- 
lications, by  the  refusal  of  the  Court  to  interfere 
by  restraining  them  :  but  to  this  my  answer  is, 
sitting  here  as  a  judge  upon  a  mere  qttesti<m  of 
property,  I  have  nothing  to  do  with  the  nature 
of  the  property,  nor  with  the  conduct  of  the  par- 
ties, except  as  it  relates  to  their  civil  interests. 
If  the  publication  be  mischievous,  either  on  the 
part  of  the  author,  or  of  the  bookseller,  it  is  not 
my  business  to  interfere  with  it/' 

And  so  strong  is  this  objection,  that  Lord  £1- 
lenborough  has  held  an  apprekendcm  of  a  pro- 
secutian  for  the  immorality  or  illegality  of  a  work, 
proved  to  be  well  founded  by  the  production  of 
the  part  printed,  would  justify  a  person  for  re- 
fusing to  supply  a  bookseller  with  the  remainder 
of  the  manuscript  agreeable  to  a  contract,  (s) 

But  there  seems  to  be  an  exception  to  the 
general  rule,  that  equity  will  not  interfere  to 
protect  a  book  of  bad  tendency,  when  the  author 
repents  of  his  work,  and  wishes  to  suppretfs  it. 
In  that  case  Lord  Eldon  has  intimated  that  he 
™ig^t  grant  an  injunction,  {t) 

(r)  Sawthey  v.  Sherwood^  2  Meriv.  4dS ;  tee  ante,  3 18,  n.  (i). 
(5)  Qale  and  Another  v.  Ltekie,  2  SUu-k.  lOr,  pott,  Ch.Vn. 
(0  SwUhey  v.  Sherwood,  2  Meriv.  438. 
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Th<e  penaltieB  given  by  the  stat.  of  Anne  against  The  Penalties. 
piracy  are,  that  every  offender  shall  forfeit  the 
book,  and  every  sheet,  being  part  of  it,  to  the 
proprietor  of  the  copy  ot  it,  who  shall  forthwith 
damask,  and  make  waste  paper  of  them ;  (u)  and 
iiirtfaer,  that  every  such  offender  shall  forfeit  one 
pemiy  (now  three  pence)  (t>)  for  every  sheet  which 
shall  be  found  in  his  possession,  either  printed 
or  printing,  published  or  exposed  to  sale ;  one 
moiety  to  the  Queen,  the  other  to  the  in- 
former, (w) 

That  no  person,  however,  may,  through  ig- 
noranee^  offend  against  that  act,  none  of  its 
penalties  ^an  be  imposed  on  any  one,  unless 
the  title  of  the  book,  before  its  publication,  be 
entered  in  the  registier  book  of  the  Company  of 
Stationers.  The  consent  to  publish, — that  is, 
every  assignment  of  the  copyright, — must  also 
be  enttered. 

If»  on  the  other  hand,  any  person  be  prosecuted 
for  violating  the  statute  of  8  Anne,  he  may  plead 
the  general  issue,  and  under  it  give  any  special 
matter  in  evidence.  If  be  obtain  a  verdict,  or 
the  plaintiff  be  nonsuited,  or  discontinue  his 
action,  then  he  is  to  have  his  full  costs. 

Any  proprietor,  bookseller,  or  printer,  or  the 
warehouse-keeper  of  the  Stationers'  Company, 

(«)  To  be  done  on  motion  to  the  Court,  41  Geo.  ^,  c.  107t 

8.  1. 

(«)-40  Geo.  3,  c.  109,  ••  If  and  repealed  in  54  Geo.  S, 
c,  156,  8.  4« 

(w)  S  Ann.  c.  19,  a.  1. 

I   I 


then. 
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uot  observing  the  directions  of  the  act  respecting 
delivering  the  copies.to  the  librariesi  and  making 
default  therein,  is  liable  to  forfeit  Jive  pounds  for 
every  copy  not  delivered,  besides  the  value  of 

"»•  the  printed  copies  not  so  delivered,  to  be  re- 

covered with  full  costs. 

Independent  of  the  remedies  at  law  aeceasary 
to  recover  a  compensation  for  an  injury  done  to 
the  copyright  in  a  book,  there  are  some  works, 
periodical  publications,  such  as  the  newspapers, 
which  may  be  the  subjects  of  legal  proceedings 
peculiar  to  themselves,  that  have  been  before 
investigated,  (a?; 

The  action  for  Thcsc  penalties  are  recoverable  in  actions  to 
be  maintained  in  the  courts  at  Westminster. 
The  time  limited  for  bringing  them  has  in  the 
several  statutes  been  continually  altered.  It  is 
now  twelve  months,  (y) 

II.   THE  ACTION  ON  THE  CASE  FOR  DAHA.GES. 

Literary  property  is  not  only  protected  by 
penalties  for  which  few  persons  would  sue,  but 
the  proprietor  may  maintain  a  special  action  on 
the  case,  for  any  injury  he  may  have  received  by 
a  piracy  of  his  book,  {z) 

It  was  for  some  lime  doubted  whether  an 
author,  whose  work  had  not  been  entered  at 
Stationers'  Hall,  could  maintain  an  action  on  the 

(«)  Ante,  379. 

(y)  8  Ann,  c.  19,  8. 10.  41  Geo.  9,  c.  107»  s.  a.  54  Geo.  3, 
c.  156,  8.  10. 

(e)  54  Geo.  3,  c.  156,  s.  4. 
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cade  for  damages  Xindepeadent  of  the  statute) 
against  the  person  who  had  pirated  bis  work. 
It  was  first  decided  in  equity  that  no  objection 
could  be  taken  to  a  bill  for  an  injunction  and 
an  account,  because  the  book  had  not  been  re- 
gistered at  Stationers'  Hall,  (a) 

And  afterwards  at  common  law  it  was  decided, 
that  the  stat.  8  Anne,  by  creating  a  right  in 
authors,  also  gave  to  them  the  concomitant  re- 
medy (an  action  on  the  case  for  damages)  for  any 
injury  done  to  it,  although  it  were  not  entered 
at  Stationers'  Hall,  or  had  not  the  author's  name 
affixed  to  it.  The  penalties,  it  was  observed, 
were  given  to  the  informer ;  and  the  author,  who 
might  be  anticipated  in  suing  for  them,  ought  to 
be  otherwise  reasonably  defended,  (ft) 

(a)  BaUer  v.  Walker^  see  BlackweU  v.  Harper^  2  Atk.  94. 

(ft)  BeckfordY.  Hood,  7  T.  R.  620 ;  see  2  WUs.  145.  This 
was  an  action  on  tbe  case  for  publishing  without  the  consent 
of  the  plaintiff,  his  book  called  **  Thoughts  upon  Hunting.** 
Neither  of  its  editions  had  been  entered  at  Stationers'  Hall. 

By  the  Court.— The  question  is,  "Whether  the  right  of 
proper^  being  vested  in  authors  for  certain  periods,  the  com* 
mem  law  remedy  for  a  violation  of  it  does  not  attach  within 
the  times  limited  by  the  act  of  Parliament.  Within  those 
periods  the  act  says,  that  the  author  shall  have  the  sole  right 
and  liberty  of  printing,  8cc. ;  that  the  statute  having  vested 
this  right  in  the  author,  the  common  law  gives  the  remedy 
by  aation  on  the  case,  for  the  violation  of  it.  Of  this  no 
doubt  eould  have  been  made,  had  the  statute  stopped  there  : 
but  it  has  been  aigued,  that  as  the  statute  in  the  same  clause 
that  creates  the  right,  has  prescribed  a  particular  remedy,  that 
remedy  and  no  other  can  be  resorted  to.  But  the  meaning  of 
the  legislature  in  creating  the  penalties  in  the  latter  part  of 

I  1  2 
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But  now  by  the  54  Geo.  III.  c.  156,  the  doabt 
as  to  the  necessity  of  an  entry  to  vest  the  copy- 
right is  removed;    and  it  is   provided  that  a 

the  clause  was  to  ghre  an  accuinnlati?e  remedy.  Nothing 
could  be  more  incomplete  as  a  remedy  than  penalties  alone ; 
for  without  dwelling  upon  the  incompetency  of  the  annit  the 
right  of  action  is  not  given  to  the  party  aggrieved,  but  to  any 
common  informer.  Now  the  action  for  the  penalties  givoi  to 
a  common  infimner  can  only  be  considered  as  an  additioiial 
protection :  but  not  intended  to  oust  the  common  law  xig^  to 
prosecute  by  action  any  one  who  injures  this  species  of  pro« 
perty,  which  would  otherwise  necessarily  attach  upon  the 
right  of  property  so  conferred.  Where  an  act  of  Parliament 
vests  property  in  a  party,  the  other  consequently  follows  of 
course,  unless  the  legislature  make  a  special  provision.  The 
penalties  to  be  recovered  may  indeed  operate  as  a  punishment 
upon  the  offenders :  but  they  afford  no  redress  to  the  injured 
party.  The  action  is  not  given  to  him,  but  to  any  person  who 
may  get  the  start  of  him.  It  is  no  redress  for  the  civil  injury 
sustained  by  the  author  in  the  loss  of  his  just  profits.  It  is 
also  to  be  observed,  that  the  penalties  to  be  given  by  the  act 
attach  only  during  the  first  fourteen  years  of  the  copyright ; 
and  during  that  time  only  is  the  offender  liable  to  such 
penalties  if  he  invade  the  author's  right:  but  he  is  liable 
during  the  whole  period  prescribed  by  the  act  to  make  good 
in  an  action  for  damages  any  civil  injury  to  the  author.  If 
this  construction  were  not  to  prevail,  during  the  last  fourteen 
years  of  the  term,  the  author  would  be  withoiit  remedy  from 
any  invasion  of  his  property.  Although  six  to  five  of  the 
judges  who  delivered  their  opinions  in  DcnaUkon  v.  Beeiei 
were  of  opinion  that  the  common  law  right  on  action  was  taken 
away  by  the  statute  of  Anne,  it  appears  that  the  amount  of 
their  opinions  went  only  to  establish  that  the  common  law 
right  of  action  could  not  be  exercised  beyond  the  time  limited 
by  the  statute." 

'*  In  respect  to  the  entry  at  Stationers*  Hall,  it  has  always 
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special  action  on  the  case  may  be  maintained 
by  the  proprietor  of  a  book  against  any  person 
for  printing,  reprinting,  or  importing  or  pub- 
lishing, or  exposing  it  to  sale,  by  which  he  may 
recover  such  damages  as  the  jury  may  think 
proper  to  assess,  (c) 

In  the  pleadings  in  an  action  for  damages  for  The  pieadingi. 
infringing  a  copyright,  there  is  nothing  to  dis- 
tinguish it  from  actions  on  the  case  in  general,  (d) 

The  plea  allowed  by  the  statutes  is  the  general  Pi«t. 
issue,  Not  Guilty,  with  liberty  to  give  the  special 
matter  in  evidence  under  it.  (e) 

The  time  limited  for  bringing  an  action  has 
been  altered  in  the  several  statutes.  It  is  now 
twelve  months  next  after  the  offence  has  been 
committed,  (f) 

been  holden  that  such  entry  was  only  necessary  to  enable  the 
party  to  bring  his  action  for  the  penalty.  The  entry  serves 
as  a  notice  and  warning  to  the  public,  that  they  may  not 
ignorantly  incur  the  forfeitures  or  penalties  before  enacted 
against  such  as  pirate  the  works  of  others." 

(c)  The  first  publisher  of  a  libellous  or  immoral  work  cannot 
maintain  an  action  against  any  person  for  publishing  a  pirated 
edition.  Stockdale  v.  Ontahyn,  5  B.  &  C.  173,  and  2  C.  &  P. 
163 ;  and  see  ante,  p.  478. 

(cQ  For  the  precedents  of  the  declaration,  see  8  Went.  420, 
484.     2  Chit.  PL  351.     7  T.  R.  618,  620. 

{e)  Upon  an  action  by  several  plaintiffs  for  piracy  of  copy- 
right, it  appeared  that  the  defendant  had  published  £he  work 
in  question  pursuant  to  the  conditions  of  a  cognovit  giyen  by 
him  to  one  of  the  plaintifl&,  and  one  P.,  in  an  action  for  not 
performing  an  agreement  to  write  the  work  in  question,  and 
the  Ckmrt  held  it  to  be  a  sufficient  defence.  Sweet  and  Another 
V.  Archbold,  10  Bing.  33. 

(/)  Ante,  p.  482. 
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JndgnMnt, 

COftt,  &Ca 


The  books  are  usoally  adduced  in  evidence, 
that  by  comparison  it  may  appear  to  the  Coart 
and  jary  that  the  one  is  an  infringement  of  the 
copyright  of  the  other  w(Mrk.  The  circumstance 
of  the  same  errors  being  found  in  two  publications 
on  the  same  subject,  is  reasonable  primd  fade 
evidence  of  a  piracy,  (g) 

There  is  nothing  particular  in  the  judgment. 
Double  costs  are  given  to  the  plaintiff  when  suc- 
cessful in  maintaining  a  special  action  on  the 
case :  but  if  he  discontinue,  or  is  nonsuit^,  then 
costs  are  to  be  allowed  to  the  defendant. 


Molion  for 
an  injunction. 

Clear  titla. 


IIL   THE  PEOCBEDINGB  IN  EQUITT. 

The  jurisdiction  of  the  courts  of  equity  over 
literary  property  is  similar  to  that  ezeroised  over 
patents  for  inventions;  and  arises  from  an  anxiety 
to  give  effect  to  the  legal  right,  and  to  restrain, 
by  means  of  the  short  process  of  an  infunciiatif 
any  violation  which  might  become  an  injury 
irremediable  by  the  slow  proceedings  of  the 
common  law.  (A) 

At  first  the  courts  of  chancery  would  not  give 
assistance,  unless  the  complainant  had  a  clear 
legal  right,  (i)  It  was  considered  that  injunctions 
to  restrain  an  infringement  of  a  copyright  were 
of  the  same  nature  as  those  for  staying  waste ; 

(y)  4  Esp.  N.  P.  C.  168. 

(A)  Ante,  p.  250 ;  and  see  6  Yes.  705.  8  Bac.  Ab.  In- 
junctions. 

(f)  See  Eden  on  Injanctions,  284.  Anon,  1  Vern.  130. 
Hills  y.  University  of  Oxford,  id.  275. 
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and  never  to  be  granted  but  upon  a  clear  legal 
title.  If  moyed  for  upon  filing  the  bill,  the  right 
most  have  appeared  clearly  by  affidavit ;  if  moved 
for  upon  answer,  it  must  have  been  clearly  ad- 
mitted by  the  answer,  or  at  least  not  denied.  (J) 

Lord  Northington  in  one  case  refused  to  in* 
terpose  between  two  contending  parties :  (Jk)  and 
in  another,  where  the  great  question  of  the 
common  law  right  of  an  author  to  his  own  pro- 
ductions after  the  expiration  of  the  term  allowed 
by  the  statute  of  Anne  (upon  which  there  was 
at  that  time  no  decision  at  law)  came  before  him, 
he  refused  to  interpose  before  there  had  been  a 
trial  at  law,  on  the  ground  of  the  right  being  so 
extremely  doubtful.  (2) 

And  though  we  shall  presently  see  that  the 
law  has  been  altered,  yet  still,  where  there  is  no 
possession,  and  the  title  depends  upon  the  effect 
of  an  agreement,  an  injunction  has  been  refused 
until  the  recovery  in  an  action,  (m) 

It  often  happens  that  the  question  is  referred 
to  a  court  of  common  law.  Many  examples  may 
be  given. 

Where  the  copyright  of  a  work  has  been  as- 
signed by  the  author  to  the  plaintiff,  and  the 
plaintiff  and  author  swear  that  a  person  (a 
stranger  to  the  suit)  has  only  a  qualified  interest 

(J)  MiUar  v.   Taifhr,  4  Burr.  2303,  2325,  2328,  2400, 

2407. 
{k)  Basket  v.  Cunningham,  2  Eden,  187.     1  Bla.  Rep.  370. 
(0  O^rnne  V.  DonaUhan,     MiUer  v.  Donaldson,  2  Eden, 

327. 

(m)  Wakoi  v.  Walker,  7  Ves.  1. 
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in  the  work,  but  a  person  in  an  affidavit  Bled  by  the 
defendant,  Bwears,  that  under  a  bargain  between 
him  and  the  author,  he  has  the  entire  copyright 
of  the  work,  but  does  not  stat^  any  deed  of 
assignment ;  the  plaintiff  cannot  obtain  an  in- 
junction till  he  has  established  his  right  at  law.(n) 

An  injunction  was  refused  to  restrain  an  alleged 
infringement  of  copyright  before  trial  at  law, 
where  the  conduct  of  the  plainti&  had  been  such 
as,  in  the  opinion  of  the  Court,  was  calculated 
to  induce  the  defendant  to  believe  that  the  course 
taken  by  them  would  not  be  objected  to  by  the 
plaintiffs.  {6) 

An  injunction  was  granted  to  restrain  the  pub- 
lication and  sale  of  a  book,  which  appeared  on 
the  answer  and  affidavits  to  contain  some  portion 
of  matter  selected  and  copied  firom  a  prior  work, 
and  it  was  continued  until  the  trial  of  an  action 
at  law  to  try  the  question  of  piracy. 

Where  the  plaintiff  states  circumstances  which 
are  not  denied,  shewing  him  to  be  entitled  to  an 
equitable  copyright  in  a  work,  the  Court,  in 
directing  an  action  to  be  brought  by  him,  to 
determine  the  question  of  piracy,  will  direct  the 
defendant,  for  the  purposes  of  the  action,  to  admit 
a  legal  copyright  in  the  plaintiff,  {p) 

Where  a  person  made  a  copy  of  a  print  iu- 

(n)  Lowndes  v.  Dvinembe^  1  Law  Joamld  R^.  51. 

(o)  Saunders  and  Another  v.  SnUh  and  Anoiher^  8  Mylne 
8t  C.  7ili  and  19  Law  Journal  Rep.  227*  Qaere»  adwdwr  it 
is  not  piracy  to  print  at  full  length  caies  eontaned  in  the  law 
reports,  although  with  the  addition  of  notes  however  yoluminoai. 

(p)  Sweet  V.  Shaw,  17  Law  Journal  Rep.  216. 
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vented  by  another  person  in  colours,  and  of 
larger  dimensions,  and  exhibited  it  as  a  diorama, 
the  Court  refused  to  restrain  the  exhibition,  until 
the  right  had  been  established  at  law.  (9) 

Although  the  severity  of  the  rule  respecting  the  poimwod 

»  «^  under  colour 

legal  title  was  relaxed,  yet  aid  was  not  afforded  to  of  title. 
a  plaintiff  unless  he  could  shew  paseesdon  under 
eohur  of  title.  Thus  when  the  University  of 
Cambridge  in  the  year  1743,  claimed  the  right 
of  printing  acts  of  Parliament,  although  they 
had  never  exercised  such  a  privilege,  Lord  Hard- 
wicke  said,  that  whilst  the  question  was  so  doubtful, 
he  would  not  grant  an  injunction  in  favour  of 
persons  who  never  had  possession,  (r) 

What  time  shall  be  considered  as  sufficient 
lei^^  of  possession  appears  to  be  uncertain : 
f(Hr  Lord  Clare  refused  to  grant  an  injunction  at 
the  instance  of  the  king's  printer  in  Ireland, 
until  his  right  to  the  sole  publication  of  Bibles 
had  been  established  at  law,  although  for  forty 
years  there  had  been  possession  vnder  colour  of 
title,  is) 


The  practice  in  the  courts  of  equity  received  Po 
a  third  modification ;  and  it  appears  that  now 
injunctions  are  granted  and  continued  until  the 
hearing  upon  possession  alone,  although  the  title 
to  the  book  or  patent  may  be  very  doubtful,  (t) 


(9)  Marim  ▼.  Wright  6  Simons'  Rep,  297. 

(r)  BoMkei  ▼.  UmeersUg  of  Cambridge,  I  Bl.  Rep.  106. 
2  Bur.  66i»aadGitedin6Ye8.  710;  and  see  6  Yes.  607,  and 
2  Evans'  CoUec.  Stat.  p.  610. 

(#)  Grier$on  y.  Jaehwm^  Irish  T.  R.  804. 

(I)  6  Yes.  6S0.     Id.  707.     8  Yes.  505. 


490  On  Copyright. 

It  has  been  shewn,  if  the  right  ghould  be 
clear,  and  there  has  not  been  any  poesesaion, 
that  an  injunction  will  be  refused.  Nor  will  the 
Court  interfere  when  there  has  been  possesmon ; 
if  the  colour  of  title,  by  the  imprudence  of  the 
real  proprietor,  is  with  anoliier  person;  as  when 
several  individuals  have  been  pennitted  to  pub- 
lish and  sell  the  subject  of  the  copyright  without 
any  interposition  on  the  part  of  the  proprietor : 
although  that  circumstance  cannot  be  alleged  as 
a  justification  of  the  infringement  of  another 
man's  right ;  yet  it  is  a  sufficient  ground  to 
induce  a  court  of  equity  not  to  interpose  an  in- 
junction until  the  copyright  has  been  estafaliahed 
at  law.  (tf) 
Gates  inequity.      In  au  elementary  work  on  copyright,  it  would 

be  useless  to  go  very  particularly  into  the  prac- 
tice of  the  courts  of  equity  respecting  injunctions 
in  general.  On  that  head  reference  must  be 
made  to  the  books  on  Chancery  Practice,  (v) 
It  will  be  sufficient  to  describe  those  parts  which 
more  immediately  relate  to  injunctions  for  copy- 
right, the  following  cases  have  been  arranged  in 
as  much  order  as  the  subjects  of  them  will  admit. 
The  Court  will  not  interfere  to  prevent  trivial 
trespasses ;  and  does  not  exercise  its  jurisdiction 
by  injunction  for  the  purpose  of  acting  on  legal 

(ti)  Walcot  Y.  WMer,  7  Vet.  1.  PlaH  ▼.  BuUm.  19  Vet. 
447.     Ck>oper  Rep.  303. 

(v)  Eden  on  Injunctions,  Chap.  XVII.  2  Maddoz.  Chan. 
Chap.  VII.  Cooper's  Pleadings  in  Chancery.  Mitfoid*t 
Pleadings,  111  and  119.  2  Yes.  Jun.  4S6.  Smith's,  Daniel's, 
and  Grant's  Treatises  on  the  Practice  of  the  Court  of  Chancery. 
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rights,  but  interposes  in  order  either  to  enforce 
legal  rights,  or  to  prevent  mischief,  until  the 
time  shall  arrive  when  those  legal  rights  may  be 
ascertaineil*  A  court  of  equity,  therefore,  fre- 
quently refuses  an  injunction  where  it  acknow- 
ledges a  right,  when  the  ccmduct  of  the  com- 
plaining party  has  led  to  the  state  of  things  which 
occasions  the  application.  If  the  owner  of  a 
copyright  has,  for  some  time  past,  acquiesced  in 
different  individuals  transcribing  cases  from  his 
works,  the  Court  will  not  interpose  in  his  favour 
by  injunction  against  otiier  parties  who  have 
subsequently  transcribed  the  cases  from  the  same 
woi^k,  until  the  owner  of  the  copyright  has  es- 
tablished his  legal  right.  It  is  not  only  the 
quantity,  but  the  quality  of  the  matter  extracted 
hj  a  defendant  from  the  work  of  which  the 
plaintiff  has  the  copyright,  that  is  to  be  con- 
sidered in  an  application  to  the  Court  for  its 
interpoaition  by  injunction,  {w) 

A  plaintiff  who  complains  of  a  piracy  of  his 
work,  has  no  remedy  in  equity,  unless  he  es- 
tablish a  title  to  an  injunction,  and  then  the 
account  will  follow*  Thus  the  Court  wilj  not 
grant  an  injunction,  but  will  leave  the  plaintiff 
to  seek  his  legal  remedy,  where  the  matter,  which 
is  the  subject  of  the  alleged  piracy,  forms  but  a 
very  inconsiderable  part  of  the  plaintiff's  work, 
and  contains  merely  calculations,  and  when  the 

{w)  Saunders  v.  SmUh^  16  Law  Journal  Rep.  227,  and 
3  Mylne  &  C.  711.    See  BramweU  v.  Halamh,  id.  737. 
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work  complained  of  has  been  published  some 
years,  (x) 

The  question  of  minuteness  in  value  of  the 
original  matter  extracted'  from  a  work  for  pur- 
poses of  criticism,  will  have  great  weight  with 
the  Court,  in  influencing  its  decision  on  the 
application  for  an  injunction.  And  the  Court  is 
averse  to  the  practice  of  its  time  being  occupied 
by  applications  for  injunctions  to  restrain  in- 
fringements of  copyrights,  in  which  it  is  difficult, 
if  not  impossible,  to  take  an  accoont  of  the  loss 
complained  of.  (y) 

Where  a  considerable  portion  of  a  publicatioa 
has  been  shewn  to  be  pirated,  the  Court  will 
grant  an  injunction  to  restrain  the  publication  of 
the  parts  which  are  pirated,  without  waiting  till 
all  the  parts  pirated  can  be  ascertained.  (?) 

If  a  plaintiff,  who  has  obtained  an  injunction, 
misrepresents  to  the  public  what  has  been  done 
by  the  Court,  and  the  defendant,  to  correct  that 
misrepresentation,  does  an  act  which,  in  strict- 
ness, is  a  breach  of  the  injunction,  the  Court 
will  not  entertain  any  complaint  against  him  on 
the  part  of  the  plaintiff,  for  sudi  a  breach. 

If  A.  sells  a  work  to  B.,  and  covenants  not  to 
do  anything  which  may  be  detrimental  to  the 
sale  or  eirculaticm  of  that  work»  and  if  afterwards 
A.  and  a  partner  publish  a  rival  work  on  the 

(x)  Baileif  y.  Tajflor,  1  R.  &  M.  73,  and  3  Law  Joonal 
Rep.  66. 

(y)  Bell  T.  JVhiiehead,  17  Law  Journal  Rep.  141. 
(z)  Lewk  ▼.  FulhrtoH,  17  Law  Journal  Rep.  291. 
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same  subject,  the  partner  will  be  restrained  as 
well  as  A.  (a) 

If  A.  having  entered  into  such  a  covenant  with 
B.  sells  the  materials  of  a  rival  work  to  C. ,  who 
conelodes  his  agreement  and  pays  his  money 
witibout  any  notice  of  ^e  covenant,  an  injunction 
on  the  ground  of  that  covenant  cannot  be  main- 
tained against  C. 

If  an  injunction  has  been  granted  against  a 
work)  which  is  proposed  to  be  published  in  suc- 
cessive numbers,  on  the  ground  of  piracy  in  the 
published  numbers^  the  injunction  will  not  be 
modified  so  as  to  permit  the  publication  of  the 
future  numbers,  while  the  question  of  piracy  as 
to  the  others  remains  undetermined. 

If  A.  sells  to  B.  the  copyright  of  a  work  con- 
taining letter  press  aud  plates  which  are  to  be 
found  in  prior  works,  and  if  A.  subsequently 
furnbhes  the  same  letter  press  dnd  similar  plates 
to  C.  for  the  purpose  of  a  rival  work,  C.'s  pub- 
lication will  not,  in  respect  of  such  letter  press 
and  plates,  be  held  to  be  a  piracy  upon  B/s  work. 

The  person  who  forms  the  plan  of  a  work,  to 
be  composed  by  the  labours  of  various  persons, 
who- employs  different  writers  to  contribute  to  it, 
and  who  pays  them  for  their  contributions,  is  the 
author  and  proprietor  of  such  a  work,  within  the 
statute  of  Anne,  (a) 

An  injunction  was  granted  until  the  hearing 
to  restrain  the  publication  of  Milton's  Poems, 

(a)  Barfield  v.  NieholsoHt  2  Law  Journal  Rep.  90. 
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with  Dr.  Newtan*a  Notes^  notwithstanding  a 
small  addition  of  original  commentary,  (b) 

We  have  seen  that  equity  loathes  all  imparity, 
and  that  it  will  never  protect  such  a  publication 
as  that  on  which  an  action  at  law  could  not  be 
maintained.  In  such  a  case  it  will  not  decree  an 
account  even  on  submission  in  the  answer,  (c) 

An  injunction  was  granted  to  restrain  the  in- 
fringement of  the  copyright  in  a  work  as  to  which 
it  appeared  doubtful  whether  it  did  not  tend  to 
impugn  the  doctrines  of  the  Scriptures.  {(£) 

The  question  respecting  the  validity  of  the 
injunction  next  comes  on  to  be  argued ,  when  an 
order  that  meets  the  justice  and  equity  of  the 
case  is  made.  If  the  injunction  is  continued, 
the  cause  is  seldom  ever  heard  of  again ;  for  it 
is  almost  as  impossible  as  it  is  useless  to  obtain 
an  account  of  the  profits. 
Affidavit  of  Having  shewn  that  some  sort  of  title  either 

clear  or  colourable,  with  possession,  is  necessary 
to  obtain  an  injunction,  the  affidavit,  which  is 
considered  strong  enough  to  claim  a  title,  must 
next  be  investigated. 

We  have  seen  that  the  assignment  must  be  in 
writing,  and  under  what  circumstances  relief  will 
be  giv^i ;  and,  therefore,  to  support  the  bill  of 
an  assignee  of  a  copyright,  there  must  be  an  affi- 
davit that  the  assignment  was  made  in  writing,  (e) 

(b)  Tonson  v.  Walker,  3  SwansU  672. 

(c)  Lawrence  v.  Smith,  1  Jacob's  Rep.  47  !• 

(^0  7  Yes.  1.  Souihey  v.  Sherwood,  2  Meiiv.  455;  and 
see  ante,  480. 

(e)  See  ante,  p.  428. 
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An  affidavit,  in  which  it  was  stated  generally 
that  the  copy  had  been  purchased  or  legally  ac- 
qnired  by  a  person,  was  held  insufficient,  as  it 
did  not  mention  that  he  had  purchased  it  of  the 
author.  (/) 

An  instance  has  occurred  in  which  the  agent 
of  a  writer  of  great  reputation  who  was  abroad 
made  an  affidavit  that  a  work  of  which  he  had 
strong  reasons  to  believe  that  the  poet  was  not 
the  author,  was  advertised  to  be  published  in 
his  name:  and  an  injunction  was  granted  and 
ordered  to  be  continued,  until,  upon  notice  thereof, 
the  defendant  would  swear  (as  to  his  belief)  that 
the  work  was  not  the  compilation  of  the  agent's 
employer,  (g) 

It  is  also  the  practice,  that  an  affidavit  as  to 
facts,  filed  after  the  answer,  may  be  read  at  the 
hearing ;  but  that  an  affidavit  as  to  title  cannot 
be  received.  (A) 

It  very  seldom  happens  that  an  answer  is  put  Answer. 
into  a  bill  alleging  a  piracy  ;  for  the  question  in 
dispute  is  generally  settled  on  the  motion  for  an 
injunction. 

The  practice  with  respect  to  the  hearing  of  The  hearing 

1  .        t»  ...  .    ,         of  the  cause. 

the  motion  for  an  injunction  to  protect  a  right, 
whether  in  a  patent  or  a  book,  has  been  men- 
tioned, (t) 

The  defendant  is  at  liberty   immediately  to 

(/)  Omver  V.  Snaggs,  4  Yin.  Ab.  278. 
{g)  Lord  Byron  y.  Johnston,  2  Meriv.  29. 
(A)  PlaU  T.  ButUm,  19  Vet.  447.     Cooper,  303. 
(t)  Ante,  p.  256. 
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move  that  the  iojunction  may  be  dissolved  ;  and 
in  case  of  an  imitation  or  piracy,  the  Lord  Chan- 
cellor will  read  the  works ;  or  a  reference  to  one 
of  the  masters  will  be  made,  for  him  to  examine 
if  the  books  are  the  same,  or  whether  they  differ 
in  any  and  what  respect.  (J)  But  the  Lord 
Chancellor  in  general  prefers,  if  it  be  convenient, 
to  compare  the  works,  and  then  immediately  to 
dissolve  or  to  continue  the  injunction ;  or  he  will 
make  any  other  order  which  in  his  judgment 
and  discretion  he  thinks  will  meet  the  justice  of 
the  case. 

U)  ^^^  ▼•  Bowki,  1   Dick.  420.     Truiler  r.   Comyns, 
dt  id.    y.  LeadbeUer^  4  Yes.  681. 
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No.  I.  * 

A  Form  of  the  PeiUionfor  Patent. 

TO  THS  queen's  MOST  EXCELLENT  MAJESTY. 

The  humble  petition  of  ,  of,  Arc. 

Shewethy 

That  your  petitioneri  after  oonsidenible  application  and 
expense,  hath  invented  or  found  out,  [here  etate  the  Htle  of  the 
invemHon], 

That  he  is  the  first  and  tme  inventor  thereof;  and  that 
the  same  hath  never  been  practised  or  used  by  any  other  person 
or  persons  whomsoever,  to  his  knowledge  or  belief. 

Your  petitioner,  therefore,  humbly  prays  that  your 
Majesty  will  be  graciously  pleased  to  grant  unto 
him,  his  executors,  administrators,  and  assigns,  your 
roya)  letters  patent,  under  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  for 
the  sole  working,  constructing,  making,  selling, 
using,  and  exercising,  of  his  said  invention,  and  all 
other  benefit  and  advantage  thereof,  within  that  part 
of  your  Majesty's  United  Kingdom  of  Great  Britain 
and  Ireland  called  £ngland,  your  dominion  of  Wales, 
and  town  of  Berwick-upon-Tweed,  [and  also  in  all 
your  Majesty's  colonies  and  plantations  abroad]  for 
the  term  of  fourteen  years,  according  to  the  statute 
in  that  case  made  and  provided.  And  your  petitioner 
shall  ever  pray,  &c. 

a 
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No.  II, 

The  Declaration  to  tupport  the  PetUian. 

It  A.  B.  of  in  the  county  of  (profeMion) 

do  solemnly  and  sincerely  declare  that  I  have  invented  (a) 

That  I  am  the  first  and  true  inventor  (h)  thereof,  and  that 
the  same  have  never  been  practised  by  any  other  person  or 
persons  whomsoever,  to  my  knowledge  or  belief.  And  (e)  I 
further  declare^  that  it  $9  mjf  int€iUum  to  olftam  patents  in  Scot- 
land and  Ireland.  And  I  make  this  declaration  conscientiously, 
believing  the  same  to  be  true,  and  by  virtue  of  the  provisions 
of  an  act  made  and  passed  in  the  fifth  and  sixth  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled, 
**  An  Act  to  repeal  an  Act  of  the  present  session  of  Parliament, 
intituled,  '  An  Act  for  the  more  effectual  abolition  of  oaths 
and  affirmations  taken  and  made  in  various  departments  of  the 
state,  and  to  substitute  declarations  in  lieu  thereof^  and  for 
the  more  entire  suppression  of  voluntary  and  extra  judicial 
oaths  and  affidavits,  and  to  make  other  provisiona  for  the 
abolition  of  unneoessary  oaths.' " 


A.  B. 


/Dedaied  at 
this  day  of  184 

Before  me, 

A  Master  in  Chancery,  (d) 


1 


(a)  Here  the  title  given  to  the  invention  is  to  be  inserted. 

(6)  In  case  the  invention  be  a  communication  from  abroad,  that 
circumstance  is  stated,  and  it  is  declared  that  the  same  has  never 
been  practised  in  this  kingdom,  to  the  knowledge  or  belief  of  the 
party  making  the  declaration. 

(c)  The  words  in  italics  are  to  be  omitted  when  such  is  not  the 
intention,  and  they  are  also  to  be  omitted  when  the  declaxalion  is 
meant  for  Ireland  or  Scotland. 

(d)  Or,  a  Master  Eilraordinary  in  Chancery,  or  justice  of  the 
peace  when  in  Scotland. 
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No.  III. 

The  Form  of  a  Patent. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to 
all  to  whom  these  presents  shall  come,  greeting.  Whereas 
A.  B.  of  hath,  by  his  petition,  humbly  represented 

unto  us,  that(e)  The  petitioner,  therefore,  most 

humbly  prayed  we  would  be  graciously  pleased  to  grant  (/) 
And  we,  being  willing  to  give  encouragement  to  all 
arts  and  inventions  which  may  be  for  the  public  good,  are 
graciously  pleased  to  condescend  to  the  petitioner's  request. 
Know  ye,  therefore,  that  we,  of  our  especial  grace,  certain 
knowledge,  and  mere  motion,  have  given  and  granted,  and  by 
these  presents,  for  us,  our  heirs,  and  successors,  do  give  and 
grant,  unto  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  our  especial  license,  full  power,  sole  privilege,  and 
authority,  that  he,  the  said  A.  B.,  his  executors,  administrators, 
and  assigns,  and  every  of  them,  by  himself  and  themselves, 
or  by  his  and  their  deputy  or  deputies,  servants  or  agents*  or 
such  others  as  he,  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  shall  at  any  time  agree  with,  and  no  others,  from 
time  to  time,  and  at  all  times  hereafter,  during  the  term  of 
years  herein  expressed,  shall  and  lawfully  may  make,  use, 
exercise,  and  vend  his  said  invention,  within  that  part  of  our 
United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
our  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  (g) 

in  such  manner  as  to  him,  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  or  any  of  them,  shall, 
in  his  or  their  discretions,  seem  meet.  And  that  he  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  shall  and 
lawfully  may  have  and  enjoy,  the  whole  profit,  benefit,  com- 
modity, and  advantage,  from  time  to  time,  coming,  growing, 
accruing,  and  arising,  by  reason  of  the  said  invention,  for  and 

(e)  For  the  allegations  of  the  petition. 
(/)  For  the  prayer  of  the  petition. 

(ff)  For  the  words — **  and  also  within  all  our  colonies  and  plan- 
tations abroad.'' 
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during  the  said  term  of  years  herein  mentioned,  To  have,  bold, 
exercise,  and  enjoy,  the  said  license,  powers,  privileges,  and 
advantages,  hereinbefore  granted,  or  mentioned  to  be  granted, 
unto  the  said  A.  B.,  his  executors,  administraton,  and  assigns, 
for  and  during,  and  unto  the  full  end  and  term  of  fourteen 
years,  from  the  date  of  these  presents  next  and  immediately 
ensuing,  and  fully  to  be  complete  and  ended,  according  to  the 
statute  in  such  case  made  and  provided.  And  to  the  end  that 
he,  the  said  A.  B.,  his  executors,  admimstFRtors,  and  assigns, 
and  every  of  them,  may  have  and  enjoy  the  full  benefit,  and 
the  sole  use  and  exercise  of  the  said  inventioB,  according  to 
our  gracious  intention  hereinbefore  declared :  We  do,  by  these 
presents,  for  us,  our  heirs  and  successors,  require  and  strictly 
command  all  and  every  person  and  persons,  bodies  politic  and 
corporate,  and  all  other  our  subjects  whatsoever,  of  what  estate, 
quality,  degree,  name,  or  condition  soever  they  be,  within 
that  said  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  our  dominion  of  Wales,  and  town  of 
Berwick-upon-Tweed,  (g)  aforesaid,  that  neither 

they,  nor  any  of  them,  at  any  time,  during  the  continuance 
Qf  the  said  term  of  fourteen  years  hereby  granted,  either 
directly  or  indirectly,  do  make,  use,  or  put  in  practice  the  said 
invention,  or  any  part  of  the  same,  so  attained  unto,  by  the 
said  A.  B.  as  aforesaid,  nor  in  any  wise  counterfeit,  imitate, 
or  resemble  the  same,  nor  shall  make,  or  cause  to  be  made, 
any  addition  thereunto,  or  subtraction  from  the  same,  whereby 
to  pretend  himself  or  themselves  the  inventor  or  inventors, 
devisor  or  devisors  thereof,  without  the  license,  consent,  or 
agreement  of  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  in  writing,  under  his  or  their  hands  and  seals,  first 
had  and  obtained  in  that  behalf,  upon  such  pains  and  penalties, 
as  can  or  may  be  justly  inflicted  on  such  ofienden  for  their 
contempt  of  this  our  royal  command,  and  further  to  be  an- 
swerable to  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  according  to  law,  for  his  and  their  damages  thereby 
occasioned.  And  moreover  we  do  by  these  presents^  £ov  us, 
our  heirs  and  successors,  will  and  command  all  and  singular 
the  justices  of  the  peace,  mayors,  sherifls,  bailiffs,  constables, 

{g)  For  the  words — **  and  also  within  all  our  colonies  and  plan- 
tations abroad." 
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headboroughs,  and  all  other  officers  and  ministers  whatsoever 
of  us,  Gfur  heirs  and  successors,  for  the  time  being,  that  they 
or  any  of  them  do  not,  nor  shall  at  any  time  hereafter,  during 
the  said  term  hereby  granted,  in  any  wise  molest,  trouble,  or 
hinder  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
or  any  of  them,  or  his  or  their  deputies,  servants,  or  agents, 
in  or  about  the  due  and  lawful  use  or  exercise  of  the  aforesaid 
invention,  or  any  thing  relating  thereto. 

Provided  always,  and  these  our  letters  patent  are  and  shall 
be  upon  this  condition,  that  if  at  any  time  during  the  said 
term  hereby  granted  it  shall  be  nmde  appear  to  us,  our  heirs 
or  successors,  or  any  six  or  more  of  our  or  their  privy  council, 
that  this  our  grant  is  contrary  to  law,  or  prejudicial  or  incon- 
venient to  our  subjects  in  general,  or  that  the  said  invention  is 
not  a  new  invention,  as  to  the  public  use  and  exercise  thereof, 
in  that  said  part  of  our  United  Kingdom  of  Great  Britain  and 
Ireland,  called  England,  our  dominion  of  Wales,  and  town  of 
Berwick-upon-Tweed,  aforesaid,    or    not  in- 

vented or  found  out  (A)  by  the  said  A.  B.  as  aforesaid;  then 
upon  signification  thereof,  to  be  made  by  us,  our  heirs  or  suc- 
oesaoTs,  under  our  or  their  signet  or  privy  sea!,  or  by  the  lords 
of  our  or  their  privy  council,  or  any  six  or  more  of  them, 
under  their  hands,  these  our  letters  patent  shall  forthwith 
cease,  determine,  and  be  utterly  void,  to  all  intents  and 
purposes. 

Provided  also  that  these  our  letters  patent  and  any  thing 
hereinbefore  contained,  shall  not  extend,  or  be  construed  to 
extend,  to  give  privilege  unto  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  or  any  of  them,  to  use  or  imitate 
any  invention  or  work  whatsoever  which  hath  heretofore  been 
invented  or  found  out  by  any  other  of  our  subjects  whatsoever, 
and  publicly  used  and  exercised  in  that  said  part  of  our  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  of  the 
dominion  of  Wales  and  town  of  Berwick-upon  Tweed 

aforesaid,  unto  whom  our  like  letters  patent  or  privileges 
have  been  already  granted,  for  the  sole  use,  exercise,  and 
benefit  thereof;  it  being  our  will  and  pleasure  that  the  said 


ih)  In  case  it  be  for  an  invention  communicated  from  abroad, 
then  the  patent  is  as  follows — "  or  not  first  introduced  therein  by 
the  said,  &c." 
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A.  B.,  his  execators,  administrators,  and  assigns,  and  all  and 
every  other  person  and  persons  to  whom  like  lettera  patent 
or  privileges  have  been  already  granted  as  aforesaid,  shall 
distinctly  use  and  practise  their  several  inventions,  by  thcsn 
invented  or  found  out,  according  to  the  true  intent  and 
meaning  of  the  said  respective  letters  patent,  and  oi  these 
presents. 

Provided  likewise,  nevertheless,  and  these  our  letters  patent 
are  upon  this  condition,  that  if,  at  any  time  hereafter  these 
our  letters  patent,  or  the  liberty  and  privil^es  hereby  as 
granted,  shall  become  vested  in  or  in  trust  for  more  then  the 
number  of  twelve  persons,  or  their  representatives,  at  any  one 
time*  as  partners,  dividing  or  entitled  to  divide,  the  benefit  or 
profit  obtained,  by  reason  of  these  our  letters  patent,  reckoning 
executors  or  administrators  as  and  for  the  single  person  whom 
they  represent,  as  to  such  interest  as  they  are  or  shall  be  en- 
titled to,  in  right  of  their  testator  or  intestate. 

And  also,   that  if  the  said  A.  B.  shall  not  particolarly 
describe  and  ascertain  the  nature  of  the  said  invention,  and 
in  what  manner  the  same  is  to  be  performed,  by  an  instrument 
in  writing  under  his  hand  and  seal,  and  cause  the  same  to  be 
enrolled  in  our  High  Court  of  Chancery,  within 
calendar  months  next  and  immediately  after  the  date  of  these 
our  letters  patent.     And  also,  that  if  the  said  A.  B.,  his  ex- 
ecutors, administrators,  or  assigns,  shall  not  supply,  or  cause 
to  be  supplied  for  our  service,  all  sudh  articles  of  the  said  in- 
vention as  he  or  they  shall  be  required  to  supply,  by  the 
officers  or  commissioners  administering  the  department  of  our 
service,  for  the  use  of  which,  the  same  shall  be  required  in 
such  manner,  at  such  price,  and  at  and  upon  such  reasonable 
price  and  terms  as  shall  be  settled  for  tiiat  purpose  by  the  ssid 
officers  or  commissioners  so  requiring  the  same,  then  these  our 
letters  patent,  and  all  liberties  and  advantages  whatsoever 
hereby  granted,  shall  utterly  cease,  determine,  and  become 
void,  any  thing  hereinbefore  contained  to  the  contrary  thereof 
in  any  wise  notwithstanding.     Provided  that  nothing  herein 
contained  shall  prevent  the  granting   of  licenses,   in  such 
manner,  and  for  such  considerations,  as  ^they  may,  by  law,  be 
granted. 

And,  lastly,  we  do  by   these  presents  for  us,  our  heirs  and 
successors,   grant   unto   the  said  A.  B.,  bis  executors,  ad- 
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Quniilraton*  and  asiipis,  that  these  our  letters  patent,  or  the 
earolineDt  or  erempliiication  thereof,  shall  be  in  and  by  all 
thmga  good,  firm,  valid,  sufficient,  and  eiectual  in  the  law, 
aoeording  to  the  true  intent  and  meaning  thereof  and  shall  be 
taken,  constmed,  and  a^udged  in  the  most  £svonrable  and 
beneficial  sense,  for  the  best  advantage  of  the  said  A.  Br,  his 
executors,  administrators,  and  assigns,  as  well  in  all  our 
eoorts  of  record  as  dsewhere,  and  by  all  and  singular  the 
officers  and  ministers  whatsoever  of  US|  our  heirs  and  sue- 
eessors,  in  that  part  of  our  said  United  Kingdom  of  Qzeat 
Britain  and  Ireland  called  England,  our  dominion  of  Wales, 
and  town  of  Berwick-upon-Tweed  (i)  aforesaid, 

and  amongst  all  and  every  the  sutjects  of  us,  our  heirs  and 
snooessors  whatsoever  and  wheresoever,  notwithstanding  the 
not  full  and  certain  describing  the  nature  or  quaUty  of  the 
said  invention,  or  of  the  materials  thereto  conducing  and 
belonging. 

In  witness  whereof,  we  have  caused  our  letters  to  be  made 
patent.     Witness  ourself  at  Westminster,  this  of 

in  the  year  of  our  reign* 

By  writ  of  Privy  SeaL 


No.  IV. 

^  Form  for  the  Specification, 

To  all  to  whom  these  presents  shall  come,  I,  A.  B«,  of  l^cJ] 
send  greeting.  Whereas  her  most  excellent  Migesty  Queen 
Victoria,  by  her  letters  patent,  under  the  great  seal  (k)  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 
Westminster,  the  day  of  ,  in  the  year  of 

her  reign,  did  for  herself,  her  heirs  and  successors,  give  and 

(ff^  For  the  word»— "  and  also  within  all  our  colonies  and  plan- 
tations abroad." 

{k)  For  Scotland,  "  under  the  seal  appointed  by  the  treaty  of 
union  to  be  used  in  place  of  the  great  seal  of  Scotland  bearing 
date  at  Edinburgh." 
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grant  unto  me  the  gaid  A.  B.  her  especial  liceMe,  that  I»  the 
said  A.  B«,  my  execatots«  administrators,  and  asstgna,  or  siidk 
others  as  I,  the  said  A.  B.  my  executors,  adminirtatora,  and 
assigns,  should  at  any  time  agree  with,  and  no  othen,  fiom 
time  io  time,  and  at  all  times  daring  the  tenn  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exexciscv  and 
vend,  within  England,  Wales,  and  the  town  of  Berwick-upon* 
Tweed  (Q,  [and  also  within  all  her  Mafnttf^M  cohnies  and  plmir 
tatioM  abroad^']  my  invention  of  [here  describe  the  inpeution 
in  the  teordi  of  the  patent^]  ***  Tn  which  said  letters  patent 
there  is  contained  a  proviso,  obliging  me,  the  said  A.  B.,  by  an 
instrument  in  writing,  under  my  hand  and  seal,  particularly  to 
describe  and  ascertain  the  nature  of  my  said  invention,  and  in 
what  manner  the  same  is  to  be  performed ;  and  to  cause  the 
same  to  be  enrolled  in  her  Majesty's  High  Court  of  CHianoery, 
within  calendar  months  next,  and  immediately  after 

the  date  of  the  said  recited  letters  patent,  as  in  and  by  the 
same,  reference  being  thereunto  had,  will  more  fully  and  at 
large  appear.  Now  know  ye  that,  in  compliance  with  the  uad 
proviso,  I,  the  said  A.  B.  do  hereby  declare  that  the  nature  of 
my  said  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  are  described  and  ascertained  by  the  drawing  in  the 
margin  hereof,  and  the  words  following ;  that  is  to  say,  [here 
are  Hated  the  pariiculara}.  In  witness  whereoi^  I,  the  said 
A«  B.,  have  hereunto  set  my  hand  and  seal,  the  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty, 

A.  B.  {u  s.) 

Taken  and  acknowledged  by  the  above-named  A.  B^ 
at  the  Public  Office,  Southampton  Buildings,  Chan- 
cery-lane*  this  day  of  ,  one  thousand 
eight  hundred  and  forty,  before  me, 


(/)  For  Scotknd, "  within  that  part  of  her  said  Majesty's  United 
Kingdom  of  Great  Britain  and  Ireland  called  Scotland." 
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Rules  of  Practice  laid  down  hy  Mr.  Attorney  and  Mr.  Solicitor^ 

General. 

Until  further  directions  are  given  the  following  is  to  he  the 
mode  of  proceeding  hy  a  party,  in  order  to  ohtain  leave  to  enter 
a  disclaimer,  or  alteration  of  any  part,  either  of  the  title  of  his 
invention  or  of  the  specification,  pursuant  to  the  5th  and  6th 
of  Wm.  4,  c.  83,  s.  1. 

The  person  applying  must  present  a  petition  to  the  Attor- 
ney-General or  Solicitor-General,  stating  what  the  proposed 
disclaimer  or  alteration  is,  when  a  time  will  he  appointed  for 
hearing  the  applicant.  The  petition  is  in  general  to  he  accom- 
panied by  a  copy  of  the  original  specification,  and  of  the  pro- 
posed disclaimer  or  alteration. 

If,  on  the  hearing,  the  Attorney  or  Solicitor- General  should 
think  fit  to  disallow  the  proposed  alteration  or  disclaimer,  no 
further  proceeding  is  necessary.  Tf  he  should  think  fit  to 
allow  it  without  any  advertisement,  then,  on  being  applied  to 
for  the  purpose,  he  will  put  his  signature  to  the  fiat,  authorizing 
the  derk  of  the  patent  to  make  the  required  enrolment. 

If  it  appears  to  the  Attorney  or  Solicitor-General  that  any 
advertisement  or  advertisements  ought  to  be  inserted,  then  he 
will  give  such  directions  as  he  may  think  fit  relative  thereto, 
and  will  fix  any  time  not  sooner  than  ten  days  firom  the  first 
publication  of  any  such  advertisement  for  resuming  the  consi- 
deration of  the  matter. 

'Caveats  may  be  lodged  at  any  time  before  the  actual  issuing 
of  the  fiat,  and  any  party  lodging  a  caveat  is  to  have  seven 
days'  notice  of  the  next  meeting. 

The  fiat  must  be  written  or  engrossed  on  the  same  parch- 
ment, with  the  disclaimer  or  alteration  at  the  foot  thereof. 
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No.  V. 

Mode  of  proceeding  before  the  Attorney  or  Solicitor^  under  the 
first  section  of  the  Act  5th  and  6th  fVm.  4,  e.  83,  in  order 
to  obtain  a  fiat  to  enrol  disclaimers  or  alterations. 


Form  of  Petition  to  Her  Majesty* s  Attorney  or  Solicitor' GeneraL 

« 

The  petition  of  A.  B.  of  ,  in  the  county 

of  ,  profession 

Shewetb, 
That  your  petitioner  obtained  her  Migesty's  royal  letters 
patent,  bearing  date  at  Westminster,  the         day  of 
in  the  year  of  her  reign,  for  [here  is  inserted  the  title  of 

the  invention."]     And  whereas  your  petitioner  duly  enrolled  a 
Specification  of  his  said  invention. 

[Here  set  forth  some  of  the  partieularst  sufficient  to  lead  to 
the  nature  of  the  claims  of  invention^  then  set  forth  the 
disclaimer  or  aUerationSf  and  the  reasons  for  the  eatne.'] 

Your  petitioner  iherefore  prays  leave  of  her  Majesty's  Attor- 
ney or  Solicitor-  General,  certified  by  his  fiat  and  signature,  as 
by  the  said  act  provided,  to  enter  with  the  derk  of  the  patents 
of  England,  the  said  disclaimer  and  memorandums  of  altera- 
tion, a  copy  of  which,  signed  by  your  petitioner,  is  left  here- 
with, in  the  form  in  which  your  petitioner  is  desirous  the  same 
should  be  so  entered  as  aforesaid  (m). 


(m)  In  the  event  of  the  petition  being  in  behalf  of  an  assignee  of 
a  patent,  that  circumstance  must  be  stated,  and  the  petition  be  in 
bis  name. 
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No.  VI. 


Form  of  Disclaimer  of  fart  of  the  TiUe  of  a  Potent. 


(See  5  &  6  Will.  4,  c.  83,  s.  1.) 

[Copy  the  form  for  the  specificatioiK  down  to  ♦  •  •  and  pro-   Form  of  dis- 
ceed] — And  whereas  I  am  desirous,  for  good  and  sufficient  rea-  of^iTtilleof  a 
sons  hereinafter  mentioned,  to  enter  a  disclaimer  of  that  part  of  pateDt. 
the  title  of  my  said  invention  hereinafter  next  mentioned,  and 
have  ohtained  for  that  purpose  the  leave  of  her  Majesty's  At- 
torney-General, certified  hy  his  fiat  and  signature,  according  to 
the  form  of  the  statute  in  such  cases  made  and  provided :  Know 
ye,  therefore,  that  I  do  herehy  disclaim  the  following  part  of 
the  title  of  my  said  invention  ;  that  is  to  say, 

Instate  the  part  disclaimed.'] 

And  I,  the  said  A.  B.,  do  further  declare  that  my  reasons 
for  making  the  ahove  disclaimer  are  as  follows  ;  that  is  to  say, 

IState  them.] 

And  I,  the  said  A.  B.  fluther  declare  and  protest,  that  the 
above  disclaimer  does  in  no  wise  extend,  or  purpose  to  extend 
the  exclusive  right  granted  to  me  by  the  said  letters  patent. 

In  vritness  whereof,  &c. 

lit  wiU  be  easy  to  adapt  this  form  to  the  case  of  a  disclaimer 
of  part  of  the  specification^  or  to  that  of  a  memorandum  oj  on 
alteration  either  of  the  title  or  specification,'] 
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No.  VIL 

Form  of  a  Notice  for  a  ProkmgtUion  of  Patent. 

A.  B.  of 

Gentleman,  hereby  give  nolice  that  I  intend  forth* 
with  to  apply  to  her  Majesty  in  Council  for  a  prolongatioo, 
for  the  further  term  of  seven  years,  or  such  other  term,  not 
exceeding  seven  years,  as  her  Majesty  shall  please,  of  the  term 
of  sole  using  and  vending  his,  the  said  A.  fi.*s  invention 
of  granted  to  him,  the  said  A.  B. 

by  certain  letters  patent,  bearing  date  the  day 

of  in  the  year  of  her  reign,  within 

that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, called  England,  the  dominion  of  Wales,  and  town  of 
Berwick-upon-Tweed ;  and  the  said  A.  B.  hereby  gives 
further  notice,  that  I  intend  to  apply  on  the  day  of 

next,  to  the  Right  Honourable  the  Lords,  com- 
prising the  Judicial  Committee  of  her  Majesty's  Honourable 
Privy  Council,  for  a  time  to  be  fixed  for  hearing  the  matters 
of  the  said  petition  for  such  prolongation  of  the  said  term  as 
hereinbefore  mentioned.  And  all  persons  desirous  of  being 
heard  in  opposition  to  the  prayer  of  the  said  petitioner,  are 
hereby  required  to  enter  caveats  at  the  Privy  Council  Office 
on  or  before  the  said  day  of  next. 

Signed  by  the  Patentee. 

Witnessed  by  the 
Solicitor. 


VIII. 

Form  of  Petition  for  a  Prolongation  of  the  Term  of  a  Patent. 

See  sec.  4  of  5  &  6  Will.  4,  c.  83. 
To  the  Queen*s  most  excellent  Majesty  in  Council. 
The  humble  petition  of  A.  B.,  of 
Sheweth, 

^         ,  That  your  petitioner,  afler  much  labour  and  considerable 

Form  01  ape-  " ,         *  _,  . 

titionfora  expense,  m vented  .     1  hat  your  Majesty, 

prolongation       |,y  letters  patent,  dated  the  day  of  in  the 

of  the  term  of         *  *  ^ 

a  patent. 
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year  of  yoar  reign,  granted  to  your  said  petitioner 
his  executors,  administrators,  and  assigns,  the  sole  use  and 
exercise  of  his  said  invention  within  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  called  England,  the 
dominion  of  Wales,  and  the  town  of  Berwick-upon-Tweed, 
and  also  in  all  your  Majesty's  colonies  and  plantations  abroad, 
for  the  term  of  fourteen  years  from  the  date  of  the  said  let- 
ters patent,  which  term  has  not  yet  expired.  That  your  pe- 
titioner— 

[^Siate  the  special  circumstances  warranting  the  application.^ 
That  your  petitioner  hath  advertised  in  the  London  Gazette, 
three  times,  and  three  times  in  the  Morning  Herald,  Courier^ 
and  Morning  Post,  being  three  London  papers :  and  three 
times  in  the  Lancaster  Gazette,  being  a  country  paper,  pub- 
lished in  the  city  of  Lancaster,  where  your  said  petitioner  re- 
sides and  carries  on  the  manufacture  of  his  said  invention  ; 
that  it  his  intention  to  apply  to  your  said  Majesty  in  council 
for  a  prolongation  of  his  said  term  of  sole  using  and  vending 
his  said  invention. 

Your  petitioner  therefore  humbly  prays  your  Majesty  to 
grant  to  him  new  letters  patent  for  the  sole  use  and  exercise  of 
his  said  invention,  within  that  part  of  your  Majesty's  king- 
dom of  Great  Britain  and  Ireland,  called  England,  the  do- 
minion of  "Wales,  and  town  of  Berwick-upon-Tweed,  for  a 
term  of  seven  years  after  the  expiration  of  the  said  term  of 
fourteen  years  first  above  mentioned,  according  to  the  form  of 
the  statute  in  such  case  made  aiid  provided. 

And  your  petitioner  shall  ever  pray,  &c. 


No.  IX. 

Form  of  Petition  for  Confirmation  of  Letters  Patent,  under 

section  2  0/  5  ^  6  fViU.  4,  c.  83. 

To  the  Queen's  most  excellent  Majesty  in  Council. 
The  humble  petition  of  A.  B.,  of 

Sheweth, 
That  your  petitioner  having  after  great  labour  and  consi<^  Form  of  peti 
derable  expense  invented  [state  invenHon"],  which  invention  is  *^®"  ^^F  ^^ 

letters  patent. 
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of  general  benefit  and  advantage,  your  Majesty  was  gracionsly 
pleased  in  consideration  tbereof  to  grant  to  your  said  peti- 
tioner, his  executors,  administrators,  and  assigns,  your  royal 
letters  patent,  under  the  great  seal  of  Great  Britain,  for  the 
sole  nse  and  exercise  of  his  said  inyention  within  that  part  of 
your  Majesty's  United  Kingdom  of  Great  Britain  and  Ireland, 
called  England,  your  dominion  of  Wales,  and  town  of  Ber- 
wick-upon  Tweed,  which  said  letters  patent  hear  date  upon 
the  day  of  in  the  year  of  your 

Majesty's  reign. 

That  it  hath  since  been  proved  and  specially  found  by  the 
verdict  of  the  jury,  in  a  certain  action  brought  by  your  peti- 
tioner against  CD.,  and  tried  before  the  Right  Honourable 
Lord  Denman,  the  Chief  Justice  of  your  Majesty's  Court  of 
Queen's  Bench,  at  Westminster,  on  the  day  of 

in  the  year  of  our  Lord  that  your  petitioner  was 

not  ihs  first  inventor  of  the  said  by  reason  of  one 

B.  C.  having  invented  the  same  before  the  date  of  the  said 
letters  patent. 

That  the  said  B.  C.  never  at  any  time  before  the  date  of 
the  said  letters  patent  published  or  made  known  the  said  in- 
vention ;  and  that  your  said  petitioner  was  until,  and  long  after, 
the  date  of  the  said  letters  patent,  wholly  ignorant  that  the 
said  B.  C.  had  invented  the  said  or  any  part 

thereof,  but  verily  believed  himself  to  be  the  first  and  true 
inventor  thereoil 

Your  petitioner  therefore  humbly  prays  that  your  Mi^esty 
will  be  graciously  pleased  to  confirm  the  said  letters  patent 
and  make  the  same  available  to  give  your  petitioner  the  sole 
right  of  using,  making,  and  vending  the  said  invention,  as 
against  all  persons  whatsoever,  within  that  part  of  your  Ma- 
jesty's said  United  Kingdon  of  Great  Britain  and  Ireland, 
called  England,  the  dominion  of  Wales,  and  town  of  Berwick- 
upon-Tweed. 

And  your  petitioner  shall  ever  pray,  &c. 
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No.  X. 

Forms  of  CaooaU. 

Caveat  against  any  person  taking  out  Letters  Patent  for 
any  improrement  relating  to  without  notice 

being  first  given  to  A*  of  &c. 

Under  5  &  6  Will.  4,  e.  83,  s.  1. 

Caveat  against  any  person  entering  a  disclaimer  or  alteration 
in  a  title  or  spetafioation  relating  to  without 

notice  to 

Under  Id.  s.  4. 

Caveat  against  A.  B.  having  any  extension  of  his  patent 
dated  the  day  of  184  i  for  certain  im- 

provementa  in  without  notice  to 


No.  XL 

Notice  of  Objections  required  by  5  ^  6  Will.  4,  c.  83,  s.  5. 

In  the 

A.  B.  or  C.  Z). 

Take  notice  that  on  the  trial  of  this  cause  the  defendant  Notice  of 

(or  plaintiff)  will  insist  on  the  following  objections  to  the  objections 

validity  of  the  patent  mentioned  in  the  declaration :  —  5^  5  V^o,.  4^ 

1st.  That  &c.  c.  83,  s.  6. 

[State  the  otjections  in  order,'] 

Dated  the  day 

of  184  . 

r  defendant 
Signed  C  D.,  attorney  for  the<        or 

{^plaintiff. 

r  plaintiff's  attorney 
To  Mr. /{./2.,  the  ^  or 

t  defendant's 
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No.  XII. 

21  James  1,  c.  3. 

An  Act  concerning  Monopolies  and  Dispenaaiiena  wiih  the  Penai 

LatPSf  and  the  Forfeiturea  thereof. 

All  mono-  '  Forasmuch  as  your  most  excellent  Majesty,  in  your  royal 

poliesi,  &c.,       judgment,  and  of  your  blessed  disposition  to  the  weal  and 

quiet  of  your  subjects,  did  in  the  year  of  our  Lord  €rod  One 
thousand  six  hundred  and  ten,  publish  in  print  to  the  whole 
realm,  and  to  all  posterity,  that  all  grants  and  monopoliee,  and 
of  the  benefit  of  any  penal  laws,  or  of  power  to  dispense  with 
the  law,  or  to  compound  for  the  forfeiture,  are  contrary  to  your 
Majesty's  laws,  which  your  Majesty's  declaration  is  truly  con« 
sonant  and  agreeable  to  the  ancient  and  fundamental  laws  of 
this  your  realm?  And  whereas  your  Majesty  waa  farther 
graciously  pleased  expressly  to  command,  that  no  suitor 
should  presume  to  move  your  Majesty  for  matters  of  that 
nature ;  yet  nev^theless  upon  misinformations,  and  untrue 
pretences  of  public  good,  many  such  gtants  have  been  unduly 
obtained,  and  unlawfiilly  put  in  execution,  to  die  great 
grievance  and  inconvenience  of  your  Majesty's  subjects,  con- 
trary to  the  laws  of  this  your  realm,  and  contrary  to  your 
Majesty's  most  royal  and  blessed  intention,  so  published  as 
aforesaid :'  For  avoiding  whereof,  and  preventing  of  the  like 
in  time  to  come,  may  it  please  your  excellent  Majesty,  at  the 
humble  suit  of  the  lords  spiritual  and  temporal,  and  the 
commons  in  this  present  parliament  assembled,  That  it  may 
be  declared  and  enacted :  and  be  it  declared  and  enacted  by 
authority  of  this  present  parliament.  That  all  monopolies,  and 
all  commissions,  grants,  licenses,  charters,  and  letters  patent 
heretofore  made  or  granted,  or  hereafter  to  be  made  or  granted, 
to  any  person  or  persons,  bodies  politic  or  corporate  what- 
soever, of  or  for  the  sole  buying,  selling,  mddng,  working, 
or  using  of  any  thing  within  this  realm,  or  the  dominion  of 
Wales,  or  of  any  other  monopolies,  or  of  power,  liberty,  or 
faculty,  to  dispense  with  any  others,  or  to  give  lieenae  or 
toleration  to  do,  use,  or  exercise  any  thing  against  the  tenor 
or  purport  of  any  law  or  statute ;  or  to  give  or  make  any 
wairant  for  any  such  dispensation,  license,  or  toleration  to  be 
had  or  made ;  or  to  agree  or  compound  with  any  others  for 
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any  penalty  or  forfatnres  limited  by  any  statute ;  or  of  any 
grant  or  promise  of  the  benefit,  profit  or  commodity  of  any 
forfeiture,  penalty,  or  sum  of  money,  tbat  is  or  shall  be  due 
by  any  statute,  before  judgment  thereupon  had  ;  and  all  pro- 
clamations, inhibitions,  restraints,  warrants  of  assistance,  and 
all  other  matters  and  things  whatsoerer,  any  way  tending  to 
the  instituting,  erecting,  strengthening,  furthering,  or  coun* 
tenandng  of  the  same  or  any  of  them ;  are  altogether  contrary 
to  the  laws  of  this  realm,  and  so  are  and  shall  be  utterly 
void  and  of  none  effect,  and  in  no  wise  to  be  put  in  ure  or 
execution. 

II.  And  be  it  further  declared  and  enacted  by  the  authority  MonoDolicf, 
aforesaid.  That  all   monopolies,  and   all  such  commissions,  ^!J^^|]|^ 
grants,  licenses,  charters,  letters  patents,  proclamations,  in-  common  Iswt 
hibitions,  restraints,  warrants  of  assistance,  and  all  other  matters  ®^  "**  realm. 
and  things  tending  as  aforesaid,  and  the  force  and  validity  of 

them,  and  of  every  of  them,  ought  to  be  and  shall  be  for  ever 
hereafter  examined,  heard,  tried,  and  determined,  by  and  ac- 
cording to  the  common  laws  of  this  realm,  and  not  otherwise. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  All  oenont 
That  all  person  and  persons,  bodies  politic  and  corporate  ^^^'^j^^?* 
whatsoeyer,  which  now  are  or  hereafter  shall  be,  shall  stand 

and  be  disabled  and  uncapable  to  have,  use,  exercise,  or  put 
in  ure  any  monopoly,  or  any  such  commission,  grant,  license, 
charter,  letters  patents,  proclamation,  inhibition,  restraint, 
warrant  of  assistance,  or  other  matter  or  thing  tending  as 
aforesaid,  or  any  liberty,  power,  or  faculty  grounded,  or  pre* 
tended  to  be  grounded  upon  them,  or  any  of  them. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  Th«  party 
That  if  any  person  or  persons  at  any  time  after  the  end  of  forty  ^^^  J^ 
daya  next  after  the  end  of  this  present  session  of  Parliament,  monopoly,  &c. 
shall  be  hindered,  grieved,  disturbed,  or  disquieted,or  his  or  their  ^'^Je'^^^iJL, 
goods  or  chattels  any  way  seized,  attached,  distrained,  taken,  and  doobia 
carried  away  or  detained,  by  occasion  or  pretext  of  any  mono-  ^^^* 
poly,  or  of  any  such  commission,  grant,  license,  power,  liberty, 

jQ^ulty,  letters  patents,  proclamation,  inhibition,  restraint, 
warrant  of  assistance,  or  other  matter  or  thing  tending  as  afore- 
said, and  will  sue  to  be  relieved  in  or  for  any  of  the  premises ; 
that  then  and  in  every  such  case,  the  same  person  and  persons 
shall  and  may  have  his  and  their  remedy  for  the  same  at  the 
common  law,  by  anj  action  or  actions  to  be  grounded  upon 
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He  that  de- 
layeth  an  action 
grouoded  upon 
this  statute 
incure  a  prae- 
munire. 


16  R.  2,  e.  5. 

Letters  patents 
to  une  new 
manufactures, 
saved. 


this  statute ;  the  same  action  and  actions  to  be  heard  and  de- 
termined in  the  courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  or  in  any  of  them,  against  him  or  them  hy  irhom 
he  or  they  shall  be  so  hindered,  grieved,  disturbed,  or  disqnwted, 
or  against  him  or  them  by  whom  his  or  their  goods  or  chattels 
shall  be  so  seized,  attached,  distrained,  taken,  carried  away, 
or  detained,  wherein  all  and  every  such  person  and  persons, 
which  shall  be  so  hindered,  grieved,  disturbed,  or  disquieted,  or 
whose  goods  or  chattels  shall  be  so  seized,  attadied,  distrained, 
taken,  carried  away,  or  distrained,  shall  recover  three  times  so 
much  as  the  damages  which  he  or  they  sustained  by  means  or  oc- 
casion of  being  so  hindered,  grieved,  distmi>ed,  or  disquieted,  or 
by  means  of  having  his  or  their  goods  or  chattels  seized,  attached, 
distrained,  taken,  carried  away ,  or  detained,  and  double  costs; 
and  in  such  suits,  or  for  the  stapng  or  delaying  thereof,  no  essoin, 
protection,  wager  of  law,  aid,  prayer  privilege,  injunction,  or 
order  of  restraint,  shall  be  in  any  wise  prayed,  granted,  ad- 
mitted, or  allowed,  nor  any  more  than  one  imparlance :  And 
if  any  person  or  persons  shall,  after  notice  given,  diat  the  action 
depending  is  grounded  upon  this  statute,  cause  or  procure  any 
action  at  the  common  law,  grounded  upon  this  statute,  to  be 
stayed  or  delayed  before  judgment,  by  colour  or  means  of  any 
order,  warrant,  power,  or  authority,  save  only  of  the  court 
wherein  such  action  as  aforesaid  shall  be  brought  and  depending, 
or  after  judgment  had  upon  such  action,  shall  cause  or  procure 
the  execution  of  or  upon  any  such  judgment  to  be  stayed  or 
delayed  by  colour  or  means  of  any  order,  warrant,  power,  or 
authority,  save  only  by  writ  of  error  or  attaint ;  that  then  the 
said  person  and  persons  so  offending  shall  incur  and  sustain  the 
pains,  penalties,  and  forfeitures,  ordained  and  provided  by  the 
statute  of  provision  and  pn^emunire  made  in  the  sixteenth  year 
of  the  reign  of  king  Richard  the  Second. 

y.  Provided  nevertheless,  and  be  it  declared  and  enacted. 
That  any  declaration  before  mentioned  shall  not  extend  to  any 
letters  patents  and  grants  of  privilege  for  the  term  of  one  and 
twenty  years  or  under,  heretofore  made,  bf  the  sole  working  or 
making  of  any  manner  of  new  manu^cture  within  this  realm, 
to  the  first  and  true  inventor  or  inventors  of  such  manufiictures, 
which  others  at  the  time  of  the  making  of  such  ietters  patents 
and  grants  did  not  use,  so  they  be  not  contrary  to  the  law,  nor 
mischievous  to  the  state,  by  raising  the  prices  of  commodities 
at  home,  or  hurt  of  trade,  or  generally  inconvenient,  but  that 
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the  same  shall  be  of  tuck  foicb  as  they  wiere  or  should  be,  if 
thiiact  had  not  been  made,  and  of  none  other;  and  if  the 
lame  were  made  for  more  than  one  and  twenty  years,  that 
then  the  same  for  the  tenn  of  one  and  twenty  years  only,  to  be 
aocotmted  from  the  date  of  the  first  letters  patents  and  grants 
thereof  made,  shall  be  of  sach  force  as  they  were  or  should  have 
been*  if  the  same  had  been  made  but  for  term  of  one  and 
twenty  years  only,  and  as  if  this  act  had  never  been  had  or 
made,  and  of  none  other. 

VT.  Provided  also,  and  be  it  declared  and  enacted,  That  any 
declaration  before-mentioned  shall  not  extend  to  any  letters 
patents  and  grants  of  privilege  for  the  term  of  fourteen  years 
or  under,  hereafter  to  be  made,  of  the  sole  working  or  making 
of  any  manner  of  new  manu&ctures  within  this  realm,  to  the 
true  and  first  inventor  and  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patents  and 
grants  shall  not  use,  so  as  also  they  be  not  contrary  to  the  law, 
nor  mischievous  to  the  state,  by  raising  prices  of  commodities 
at  home,  or  hurt  of  trade,  or  generally  inconvenient ;  the  said 
fourteen  years  to  be  accounted  from  the  date  of  the  first  letters 
patents,  or  grant  of  such  privilege  hereafter  to  be  made,  but 
that  the  same  shall  be  of  such  force  as  they  should  be,  if  this 
act  had  never  been  made,  and  of  none  other. 

VII.  Provided  also,  and  it  is  hereby  further  intended,  de- 
clared, and  enacted  by  authority  aforesaid,  that  this  act  or  any 
thing  therein  contained  shall  not  in  any  wise  extend,  or  be 
prejudicial  to  any  grant  or  privilege,  power,  or  authority  what- 
soever heretofore  made,  granted,  allowed,  or  confirmed  by  any 
act  of  Parliament  now  in  force,  so  long  as  the  same  shall  so 
continue  in  fcxoe. 

VIII.  Provided  also,  That  this  act  shall  not  extend  to  any   Wamnu 
warrant  or  privy  seal,  made  or  directed,  or  to  be  made  or  f^^ees  saved, 
directed  by  his  Majesty,  his  heirs  or  successors,  to  the  justices 

of  the  courts  of  the  King's  Bendi  or  Common  Pleas,  and 
barons  of  the  Exchequer,  justices  of  assize,  justices  of  oyer  and 
terminer  and  gaol-^deiivery*  justices  of  the  peace,  and  other 
justices  for  the  time  being,  having  power  to  hear  and  determine 
offences  done  against  any  penal  statute,  to  compound  for  the 
forfeiture  of  any  penal  statute,  depending  in  suit  and  question 
before  them,  or  any  of  them  respectively,  after  plea  pleaded 
by  the  party  defendant. 
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Charters 
granted  to 
corporations, 
•aved. 


Letters  patent 
that  concern 
printing,  salt- 
petre, gon- 
powder,  great 
ordnance,  shot, 
or  offices  »aved. 


This  act  shall 
sot  extend  to 

coramiaHfona 
for  alum 
minen. 


IX.  Provided  ako,  and  it  is  hettkj  fiirdier  intended,  de- 
clared and  enacted,  That  this  act  or  anything  theran  contained 
shall  not  in  any  wise  extend  or  be  prejadidud  iinlo  the  city  of 
London^  or  to  any  dty,  borough,  or  town  coiponite  within  this 
xealm,  for  or  concerning  any  grants,  charteia,  or  letters  patents, 
to  them  or  any  of  them  made  or  granted,  or  lor  or  oonoeiniii^ 
any  custom  or  customs  used  by  or  wiUun  them  or  any  of 
them ;  or  unto  any  corporations,  ccmpanies  or  feUowshipe  of 
any  art.  trade,  occupation,  or  mystery,  or  to  any  compaaics 
or  societies  of  merchants  within  this  realm,  erected  fi>r  the 
maintenance,  enlargement,  or  ordering  of  any  trade  of  mei^ 
chandize ;  but  that  the  same  charters,  customs,  corporations, 
companies,  fellowships,  and  societies,  and  their  liberties, 
privileges,  powers,  and  immunities,  shall  be  and  continue  of 
such  force  and  effect  as  they  were  before  the  making  of  this 
act,  and  of  none  other ;  any  thing  before  in  this  act  contained 
to  the  contrary  in  any  wise  notwithstanding. 

X*  Provided  also,  and  be  it  enacted.  That  this  act,  or  any 
declaration,  provision,  disablement,  penalty,  forfeiture,  or  other 
thing  before-mentioned,  shall  not  extend  to  any  letters  patenti 
or  grants  of  privily  heretofore  made,  or  hereafter  to  be  made, 
of,  for,  or  concerning  printing,  nor  to  any  commission,  giant 
or  letters  patents,  heretofore  made,  or  hereafter  to  be  made, 
of,  for,  or  concerning  the  digging,  making,  or  eomponndiiig 
of  saltpetre  or  gunpowder,  or  the  casting  or  making  d 
ordnance,  or  shot  for  ordnance,  nor  to  any  grant  or  letteis 
patents  heretofore  made,  or  hereafter  to  be  made,  of  any 
office  or  offices  heretofore  erected,  made,  or  ordainedr  and  now 
in  being,  and  put  in  execution,  other  than  such  offiee^  as  have 
been  decried  by  any  his  Majesty's  proclamation  or  procUp 
mations :  but  that  all  and  every  the  same  grants,  commiasions, 
and  letters  patents,  and  all  other  matters  and  things  tandaf^ 
to  the  maintaining,  strengthening,  and  furtherance  of  the  same^ 
or  any  of  them,  shall  be  and  remain  of  the  like  tooe  and  efiect, 
and  no  other,  and  as  free  from  the  declarationsi  provisioas, 
penalties  and  forfeitures  contained  in  this  act,  as  if  this  act  had 
never  been  had  nor  made,  and  not  otherwise. 

XI.  Provided  also,  and  be  it  enacted.  That  this  act,  or  aoy 
declaration,  provision,  disablement,  penalty,  fcrfeiture,  or  other 
thing  before  mentioned,  shall  not  extend  to  any  oonomissioD, 
grant,  letters  patents  or  .privilege  heretofore  made,  or  here- 
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after  to  be  made,  of*  for  or  ooDcemiDg  Uie  digging,  compounding, 
or  making  of  alum  or  alum  mines,  but  that  all  and  every 
the  same  commiarions,  grants,  letters  patents  and  privileges, 
shall  be  and  remain  of  the  like  force  and  effect,  and  no  other, 
and  aa  fiee  from  the  declarations,  provisiona,  penalties,  and 
forfeitorea  contained  in  thia  act,  as  if  this  act  had  never  been 
made,  and  not  otherwise. 

XII.  [Nor  to  the  libertiea  of  Newcastle-upon-Tyne,  nor  to 
licenses  of  keeping  taverns.] 

XIII.  [Nor  to  letters  patents  gnmted  to  Sir  Robert  Mansel, 
Knt,  or  to  Jamea  Maxwell,  Bsq.] 

XIV.  [Nor  to  those  granted  to  Abraham  Baker,,  or  Lord 
Dudley.] 


No.  XIII. 
5  &  6  Wm.  4,  c.  83. 

An  Act  to  amend  the  Law  iouchif^  Letters  Patent  for 

Inventions. 

Whereas  h  is  expedient  to  make  certain  additions  to  and 
alteradons  in  the  present  law  touching  letters  patent  for  in- 
Tentions,  as  well  for  the  better  protecting  of  patentees  in  the 
rights  Intended  to  be  secured  by  such  letters  patent,  as  for  the 
more  ample  benefit  of  the  public  from  the  same :  Be  it  enacted 
by  the  Khig^s  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  aame,  that  any  person  who,  as  grantee,  assignee,  or  other-  ^  °v^q^^ 
wise,  hath  obtmned  or  who  shall  hereafter  obtain  letters  patent,  tained  letterv 
for  the  sole  making,  exercising,  vending,  or  using  of  any  in-  j^v^Jion' ""y 
vention,  may,  if  he  think  fit,  enter  with  the  clerk  of  the  patents  enter  a  dU- 
of  England,  Scotland,  or  Ireland,  respectively,  as  the  case  may  !^rt"of  hb  *°^ 
be,  having  first  obtained  the  leave  of  his  Majesty's  Attorney*  specificatioo. 
General  or  Solidtor-Oeneral  in  case  of  an  English  patent,  of  ^!|[,|d^  ofany 
the  Lord- Advocate  or  Solicitor-General  of  Scotland  in  the  case  alteration 
of  a  Scotch  patent,  or  of  his  Majesty's  Attorney-General  or  when"filed,*^o* 
Solicitor-General  for  Ireland  in  the  case  of  an  Irish  patent,  be  deemed  part 

of  such  tpe- 
cificalion. 
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certified  by  his  fiat  and  signature,  a  disclaimer  of  any  part  o( 

either  the  title  of  the  invention  or  of  the  specification^  stating 

the  reason  for  such  disclaimer,  or  may,  with  such  leave  as 

aforesaid,  enter  a  memorandum  of  any  alteration  in  the  said 

title  or  specification,  not  being  such  disclaimer  or  such  alteration 

as  shall  extend  the  exclusive  right  granted  by  the  said  letters 

patent;    and  such  disclaimer  or  memorandum  of  alteration, 

being  filed  by  the  said  clerk  of  the  patents,  and  enrolled  with 

the  specification,  shall  be  deemed  and  taken  to  be  part  of  such 

letters  patent  or  such  specification  in  all  courts  whatever: 

Caveat  may  be  Provided  always,  that  any  person  may  enter  a  caveat,  in  like 
entered  as  «         •  «  •  • 

heretofore.         manner  as  caveats  are  now  used  to  be  entered,  agamst  audi 

disclaimer  or  alteration ;  which  caveat  being  so  entered  shall 
give  the  party  entering  the  same  a  right  to  have  notice  of  the 
application  being  heard  by  the  Attorney-General  or  Solicitor- 
Disclaimer  net   General  or  Lord- Advocate  respectively:  Provided  also,  that 
Mndioff  at^he^  ^^  ^^^^  disclaimer  or  alteration  shall  be  receivable  in  evidence 
time.  in  any  action  or  suit  (save  and  except  in  any  proceeding  by 


scire  fiicias)  pending  at  the  time  when  such  disclaimer  or 

alteration  was  enrolled^  but  in  every  such  action  or  suit  the 

original  title  and  specification  alone  shall  be  given  in  evidence, 

and  deemed  and  taken  to  be  the  title  anJ  specification  of  die 

invention  for  which  the  letters  patent  have  been  or  shall  have 

Attorney-Ge*     l^^^en  granted :  Provided  also,  that  it  idiall  be  lawful  for  tike 

neralmayre-     Attorney-General  or    Solidtor^General  or    Lord    Advocate, 

qaire  the  party 

to  advertise        before  granting  such  fiat,  to  require  the  party  applying  for  the 

hi.diKl.imT.    ^e  to  a^rertiie  his  disclaimer  or  alteration  in  socfa  mumer 

as  to  such  Attorney-General  or  Solicitor  General  or  Loid- 

Advocate  shall  seem  right,  and  shall,  if  he  so  require  sach 

advertisement,  certify  in  his  fiat  that  the  same  has  been  doly 

made. 

Mode  of  pro-         II.  And  be  it  enacted,  that  if  in  any  suit  or  acticm  it  shall 

pateniM^  '*    ^  proved  or  specially  found  by  the  verdict  of  a  jury  that  any 

proved  not  to     person  who  shall  have  obtained  letters  patent  fbr  any  invention 

i^vento'T^         or  supposed  invention  was  not  the  first  inventor  thereof  or  of 

though  he         some  part  thereof,  by  reason  of  some  other  person  or  persons 

wirto^be  w '     having  invented  or  used  the  same,  or  aome  part  thereof  before 

the  date  of  such  letters  patent,  or  if  such  patentee  or  his 
assigns  shall  discover  that  some  other  person  had,  unknown  to 
such  patentee,  invented  or  used  the  same,  or  some  part  thereof^ 
before  the  date  of  such  letters  patent,  it  shall  and  may  be  lawful 
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for  such  patentee  or  his  assigns  to  petition  his  Majesty  in 
council  to  oonfirai  the  said  letters  patent  or  to  grant  new  letters 
patent,  the  matter  of  which  petition  shall  he  heard  before  the 
Judicial  Committee  of  the  Privy  Council ;  and  such  committee, 
upon  examining  the  said  matter,  and  being  satisfied  that  such 
patentee  believed  himself  to  be  the  first  and  original  inventor, 
and  being  satisfied  that  such  invention  or  part  thereof  had  not 
been  publicly  and  generally  used  before  the  date  of  such  first 
letters  patent,  may  report  to  his  Majesty  their  opinion  that  the 
prayer  of  such  petition  ought  to  be  complied  with,  whereupon 
his  Majesty  may,  if  he  think  fit,  grant  such  prayer ;  and  the 
said  letters  patent  shall  be  available  in  law  and  equity  to  give 
to  audi  petitioner  the  sole  right  of  using,  making,  and  vending 
8uch  iuTention  as  against  all  persons  whatsoever,  any  law, 
usage,  or  custom  to  the  contrary  thereof  notwithstanding: 
Provided,  that  any  person  opposing  such  petition  shall  be 
entitled  to  be  heard  before  the  said  judicial  committee :  Pro- 
vided also,  that  any  person,  party  to  any  former  suit  or  action 
touching  such  first  letters  patent,  shall  be  entitled  to  have 
nodoe  of  such  petition  before  presenting  the  same. 

III.  And  be  it  enacted,  that  if  in  any  action  at  law  or  any  ip  jq  any  action 
suit  in  equity  for  an  account  shall  be  brought  in  respect  of  any  °^  ^^^  a  verdict 
alleged  infringement  of  such  letters  patent  heretofore  or  here-  pass  for  the 
after  granted,  or  any  scire  facias  to  repeal  such  letters  patent,  fx^^Qtee,  the 
and  if  a  verdict  shall  pass  for  the  patentee  or  his  assign?,  or  gnni  a  cer- 

if  a  final  decree  or  decretal  order  shall  he  made  for  him  or  ||^,caie,  which 

them,  upon  the  merits  of  the  suit,  it  shall  be  lawful  for  the  evidence  in 

judge  before  whom  such  action  shall  be  tried  to  certify  on  the  ^oy  other  suit 

record,  or  the  judge  who  shall  make  such  decree  or  order  to  the  patentee, 

give  a  certificate  under  his  hand,  that  the  validity  of  the  patent  !*P??  *  ^^f^^'*-'* 

.  .       1    o       t  •  t  .  *  1  ./.  1    .         m  his  favour, 

came  m  question  before  him,  which  record  or  certificate  being  to  receive 

given  in  evidence  in  any  other  suit  or  action  whatever  touching  ^^^^^^  ^^^ 

such  patent,  if  a  verdict  shall  pass,  or  decree  or  decretal  order 

be  made,  in  favour  of  such  patentee  or  his  assigns,  he  or  they 

shall  receive  treble  costs  in  such  suit  or  action,  to  be  taxed  at 

three  times  the  taxed  costs,  unless  the  judge  making  such 

second  or  other  decree  or  order,  or  trying  such  second  or 

other  action,  shall  certify  that  he  ought  not  to  have  such  treble 

costs. 

IV.  And  be  it  further  enacted,  that  if  any  person  who  now   Mode  of  pio- 
hath  or  shall  hereafter  obtain  any  letters  patent  as  aforesaid  of^pScatba^ 
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for  the  pro- 
longation of 
the  term  of  a 
patent 


Incaieof 
actioD,  &c. 
notice  of  ob- 
jections to  be 
gifen. 


shall  advertise  in  the  London  Oanetie  thiee  tiiiieSy  and  in  three 
London  papers,  and  three  times  in  some  Counir^  W^  P^^ 
lished  in  the  town  where  or  near  to  which  he  carried  on  any 
manufacture  of  any  thing  made  according  to  his  specification, 
or  near  to  or  in  wiiieh  he  resides  in  case  he  carried  on  no  such 
manufiMiturei  or  published  in  the  county  where  he  eanies  on 
such  manufacture  w  where  he  lives,  in  case  these  ahall  not 
be  any  pi^>er  published  in  such  town,  that  he  intends  to  apply 
to  his  Majesty  in  oouncil  for  a  prolongation  of  his  term  of 
sole  using  and  vending  his  invention,  and  shall  petition  his 
Majesty  in  oouncil  to  that  effect,  it  shall  be  lawful  for  any  per* 
son  to  enter  a  caveat  at  the  council  office;  and  if  his  M^esty 
shall  refer  the  consideration  of  such  petition  to  the  Judicial 
Committee  of  the  Privy  Council,  and  notice  shall  first  be  by 
him  given  to  any  person  or  persons  who  shall  have  entered 
such  caveats,  ihe  petitioner  shall  be  heard  by  his  counsel  and 
witnesses  to  prove  his  case,  and  tlie  persons  entering  caveats 
shall  likewise  be  heard  by  their  counsd  and  witnesses ;  iriiete- 
upon,  and  upon  hearing  and  inquiring  of  the  whole  matter, 
the  Judicial  Committee  may  report  to  his  Migesty  that  a  fnrther 
extension  of  the  term  in  the  said  letters  patent  ahonld  be 
granted,  not  exceeding  seven  years ;  and  his  Migesty  is  hereby 
authorised  and  empowered,  if  he  dnll  think  fit,  to  grant  new 
letters  patent  for  the  said  invention  for  a  term  not  ezoeediDg 
seven  years  after  the  expiration  of  the  first  tenn,  any  Inw, 
custom,  or  usage  to  the  contrary  in  anywise  notwitiistanding: 
Provided  that  no  such  extension  shall  be  granted  if  the  s^ 
plication  by  petition  ahall  not  be  made  and  prosecuted  with 
effect  before  the  expiration  of  the  term  OK%inally  granted  in 
such  letters  patent. 

V,  And  be  it  enacted,  that  in  any  action  brought  against 
any  person  for  infirtnging  any  letters  patent  the  defendant  on 
pleading  thereto  shall  give  to  the  plaintiff  and  in  any  sdrs 
fodas  to  repeal  such  letters  patent  the  plaintiff  shall  file  with 
his  dedarationi  a  notice  of  any  objections  on  wfaieh  he  neaas 
to  rely  at  the  trial  of  such  action,  and  no  olyfeetion  dull  be 
allowed  to  be  made  in  behalf  of  such  defendant  or  plaintiff 
respectively  at  such  trial  unless  he  prove  the  olgections  stated 
in  such  notice:  Provided  always,  that  it  shall  and  may  be 
lawful  for  any  judge  at  chambers,  on  summons  served  by  such 
defendant  or  plaintiff  on  such  plaintiff  or  defendant  respectively 
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to  show  cause  why  he  thould  not  be  aUowed  to  offer  other 
objectiooB  wheraof  notice  shall  not  have  been  given  as  aforesaid, 
to  give  leave  to  oflfer  auch  objections,  on  snch  terma  as  to  such 
judge  shall  seem  fit. 
VL  And  be  it  enacted,  diat  in  any  action  bionght  for  in-  As  to  costs  in 


fringing  the  right  granted  by  any  letters  patent,  in  taxing  the  f^^^.  ^^' 
coats  thereof  regaid  shall  be  had  to  the  part  of  such  case  which  ten  patent 


has  been  proved  at  the  lariai,  which  shall  be  certified  by  the 
judge  beifare  whom  the  same  ahall  be  had,  and  the  costs  of 
esch  part  of  the  case  shall  be  given  according  as  either  party 
has  snoceeded  or  fidled  therein,  regard  being  had  to  the  notice 
of  objections,  aa  well  aa  the  counts  in  the  declaration,  and 
without  regard  to  the  general  result  of  the  trial. 

VII.  And  be  it  enacted,  that  if  any  person  shall  write,  paint,  Penalty  for 
or  print,  or  mould,  caat,  or  carve,  or  engrave  or  stamp,  upon  au^rbed  the 
any  tihing  made,  used,  of  sold  by  him,  for  the  sole  making  or  name  of  a 
selling  of  which  he  hath  not  or  shall  not  have  obtained  letters  ^^  °  '  ^' 
patent,  the  name  or  any  imitation  of  the  name  of  any  other 
person  who  hath  or  shall  have  obtained  letters  patent  for  the 
sole  making  and  vending  of  such  thing,  without  leave  in  writing 
of  such  patentee  or  hia  assigns,  or  if  any  person  shall  upon 
toch  thing,  not  having  been  purchased  from  the  patentee  or 
some  person  who  pnxchaaed  it  from  or  under  suoh  patentee, 
or  not  having  had  Uie  license  or  consent  in  writing  of  such 
patentee  or  his  aasigna,  write,  paint,  print,  mould,  cast,  carve, 
engrave,  stamp,  or  otherwise  mark  the  word  **  patent,"  the 
words  "letters  patent,"  or  the  worda  *'  by  the  King's  patent," 
or  any  woida  of  the  like  kind,  meaning,  or  import,  witli  a  view 
of  imitating  or  counterlbituig  the  stamp,  mark,  or  other  device 
of  the  patentee,  or  shall  in  any  other  manner  imitate  or  coun- 
terfeit the  stamp  or  mark  or  other  device  of  the  patentee,  he 
shall  for  every  such  offence  be  liable  to  a  penalty  of  fifty  pounds, 
to  be  recovered  by  action  of  debt,  bill,  plaint,  process,  or  in- 
formadon  in  any  of  his  Majesty's  Courts  of  Record  at  Wtm- 
mmUer  or  in  Ireland^  or  in  the  Ck>urt  of  Session  in  ScoHand^ 
one  half  to  hia  Majesty,  hia  heirs  and  successors,  and  the  other 
to  any  person  who  shall  sue  for  the  same :  Provided  always, 
that  nothing  herein  contained  shall  be  construed  to  extend  to 
subject  any  person  to  any  penalty  in  respect  of  stamping  or 
in  any  way  marking  the  word  **  patent"  upon  any  thing  made, 
for  the  sole  making  or  vending  of  which  a  patent  before  oIh 
tained  shall  have  expired. 
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for  the  pro-  shall  advertise  in  the  Limdon  Gaaette  thiee  tunes,  and  in  three 
Ij^^^l^jy^  Leadni  pi^ien,  and  three  times  in  some  Cinialry  paper  pab« 
patent.  lished  in  the  town  where  or  near  to  which  he  canied  on  any 

mannfactore  of  any  thing  made  according  to  his  speeificstion, 
or  near  to  or  in  which  he  resides  in  case  he  csnied  on  no  soch 
mannhetnre,  or  pnUished  in  the  county  where  he  eanies  on 
sodi  manniactnre  or  where  he  lives,  in  case  there  shall  not 
be  any  pi^>er  pahtidied  in  such  town,  that  he  intends  to  apply 
to  his  M^esty  in  council  £ir  a  prolongation  of  his  tenn  of 
sole  using  and  vending  his  invention,  and  shall  petition  his 
Miyesty  in  council  to  that  effect,  it  shall  be  lawful  finr  any  per* 
son  to  enter  a  caveat  at  the  council  office;  and  if  his  Majesty 
shsll  refier  the  wtnsideration  of  such  petition  to  the  Jndidsl 
Committee  of  the  Privy  Council,  and  notice  shall  first  be  by 
him  given  to  any  paeon  or  persons  who  shall  have  entered 
such  caveats,  the  petitioner  shall  be  heard  by  his  counsel  and 
witnesses  to  prove  his  case,  and  the  persons  entering  caveats 
shall  likewise  be  heard  by  their  eounsd  and  witnesses ;  wheie- 
upon,  and  upon  hearing  and  inquiring  of  the  whole  matter, 
the  Judicial  Committee  may  report  to  his  Miyesty  that  a  finther 
extension  of  the  tenn  in  the  said  letters  patent  should  be 
granted,  not  exceeding  seven  yean ;  and  his  Msjesty  is  hereby 
authorised  and  empowered,  if  he  shall  think  fit,  to  grant  new 
letters  patent  for  the  said  invention  for  a  term  not  exceeding 
seven  years  after  the  expiration  of  the  first  term,  any  law, 
custom,  or  usage  to  the  contrary  in  anywise  notwithstanding: 
Provided  that  no  such  extension  shall  be  granted  if  the  ap- 
plication by  petition  shall  not  be  made  and  proeecnted  with 
effect  before  the  expiration  of  the  term  or%inally  granted  in 
such  letters  patent. 
Incaaeof  V.  And  be  it  enacted,  that  in  any  action  farou^  against 

*^^'^^  any  person  for  infiringing  any  letters  patent  the  defendant  on 
jectionsiobe  pleading  thereto  shall  give  to  the  plauiti£^  and  in  any  sdie 
given.  haas  to  repeal  such  letters  patent  the  plaintiff  shall  file  with 

his  dedaraticm,  a  notice  of  any  objeetkms  on  whioh  lie  means 
to  rely  at  the  trial  of  such  action,  and  no  oljeetioB  ahall  be 
allowed  to  be  made  in  behalf  of  sudi  defendant  or  plaintiff 
respectively  at  such  trial  unless  he  prove  the  olgections  atated 
in  such  notice:  Provided  always,  that  it  shall  and  may  be 
lawful  for  any  judge  at  chambers,  on  summons  served  by  such 
defendant  or  plaintiff  on  such  plaintiff  or  defendant  respectively 
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to  show  eause  why  he  should  not  be  allowed  to  oibr  other 
objections  wheieof  notice  shall  not  have  been  given  as  aforesaid^ 
to  give  leave  to  oflfer  auch  objections,  on  sadi  terms  as  to  sach 
judge  shall  seem  fit. 

VL  And  be  it  enacted,  that  in  any  actioa  brought  for  in*  As  to  costs  m 
fiiDging  the  right  gnatad  by  .oy  letten  pitfent.  »  taxing  the  ^^;^\^ 
coats  theroof  rpgaid  shall  be  had  to  the  part  of  such  case  which  ten  patent. 


has  been  proved  at  the  trial,  which  shall  be  certified  by  the 
judge  before  whom  the  same  shall  be  had,  and  the  costs  of 
each  part  of  the  case  shall  be  given  according  as  either  party 
has  sooceeded  or  fiiiled  therein,  regard  beii^  had  to  the  notice 
of  objections,  as  well  as  the  counts  in  the  dedanition,  and 
without  regard  to  the  genend  result  of  the  trial. 

y  II.  And  be  it  enacted,  that  if  any  person  shall  write,  pamt,  Penalty  for 
or  print,  or  mouU,  cast,  or  carve,  or  engrave  or  stamp,  upon  ^^Vised  the 
any  thing  made,  used,  or  sold  by  him,  for  the  sole  making  or  name  of  a 
selling  of  which  he  hath  not  or  shall  not  have  obtained  letters  P^  °  ^* 
patent,  the  name  or  any  imitation  of  the  name  of  any  other 
penoa  who  hath  or  shall  have  obtained  letters  patent  for  the 
sole  making  and  vending  of  such  thing,  without  leave  in  writing 
of  such  patentee  or  his  assigns,  or  if  any  person  shall  upon 
buch  thing,  not  having  been  purchased  from  the  patentee  or 
some  person  who  purchased  it  from  or  under  such  patentee, 
or  not  having  had  the  lieense  or  consent  in  writing  oi  such 
patentee  or  his  ass^;ns,  write,  paint,  print,  mould,  cast,  carve, 
engrave,  stamp,  or  otherwise  mark  the  word  **  patent,"  the 
words  "letters  patent,"  or  the  words  '*  by  the  King's  patent," 
or  any  words  of  the  like  kind,  meaning,  or  import,  wi^  a  view 
of  imitating  or  counterfoiting  the  stamp,  mark,  or  other  device 
of  the  patentee,  or  shall  in  any  other  manner  imitate  or  coun- 
terfoit  the  stamp  or  mark  or  other  device  of  the  patentee,  he 
ahall  for  every  such  offence  be  liable  to  a  penalty  of  fifty  pounds, 
to  be  recovered  by  action  of  debt,  bill,  pkdnt,  process,  or  in- 
formation in  any  of  his  Majesty's  Courts  of  Record  at  Weni^ 
mkuier  or  in  Ireland^  or  in  the  Court  of  Session  in  SeMxnd^ 
one  half  to  his  Majesty,  his  heirs  and  successors,  and  the  oOier 
to  any  person  who  shall  sue  for  the  same :  Provided  always, 
that  nothing  herein  contained  shall  be  construed  to  extend  to 
subject  any  person  to  any  penalty  in  respect  of  stamping  or 
in  any  way  marking  the  word  **  patent**  upon  any  thing  made, 
for  the  sole  making  or  vending  of  which  a  patent  before  ob« 
tained  shall  have  expired. 
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No.  XIV. 

2  &  3  Vict.  c.  67. 

An  Act  to  amend  an  Act  of  the  fifth  and  sixth  fftars  of  the 
Reign  of  King  WUUan  the  Fowrth^  intituled  an  Act  to  amend 
the  Law  touching  Letters  Patent  for  InvenHons. 

5  &  6  Wm.  4,       Whereas  by  an  act  passed  in  the  fifth  and  sixth  yean  of 
c*  B3.  iIj^  niga  of  his  Majesty,  King  William  the  Fourthy  intitoled 

An  Act  to  amend  the  Law  touching  Letters  Patent  far  In- 
venUonSf  it  is  amongst  other  things  enacted,  that  if  any  person 
having  obtained  any  letten  patent  as  therein  mentioned  shall 
give  notice  as  thereby  required  of  his  intention  to  apply  to 
his  Majesty  in  Council  for  a  prolongation  of  his  term  of  sole 
using  and  vending  his  invention,  and  shall  petition  hb  Majesty 
in  council  to  that  effect,  it  shall  be  Undiil  for  any  person  to 
enter  a  caveat  at  the  Council  office,  and  if  his  Mijesty  shall 
refer  the  consideration  of  such  petition  to  the  judicial  com- 
mittee of  the  privy  council,  and  notice  shall  be  first  given  to 
any  person  or  posons  who  shall  have  entered  such  caveats^ 
the  petitioner  shall  be  heard  by  his  counsel  and  witneaaes  to 
prove  his  case,  and  tiie  persons  entering  caveats  shall  likewise 
be  heard  by  their  counsel  and  witnesses,  whereupon,  and  upon 
hearing  and  inquiry  of  the  whole  matter,  the  judicial  com* 
mittee  may  report  to  his  Majesty  tiiat  a  further  extension  of 
tiie  term  in  the  said  letters  patent  shall  be  granted,  not  ex- 
ceeding seven  years,  and  his  Majesty  is  thereby  authorised  and 
empowered,  if  he  shall  think  fit,  to  grant  new  letteia  patent 
Ibr  the  said  invention  for  a  term  not  exceeding  seveiv  years 
after  the  expiration  of  the  first  term,  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding;    provided   that  no 
such  extension  shall  be  granted  if  the  application  by  petition 
shall  not  be  made  and  prosecuted  with  effect  before  the  ex- 
piration of  the  term  originally  granted  in  such  letters  patent, 
and  whereas  it  has  happened  aince  the  passing  of  the  said  act, 
and  may  again  happen,  that  parties  desirous  of  obtaining  an 
extension  of  the  term  granted  in  letters  potent,  of  which  they 
are  possessed,  and  who  may  have  presented  a  petition  for  such 
purposes  in  manner  by  the  said  recited  act  directed,  befiwe  the 
expiration  of  the  said  term,  may  nevertheless  be  prevented  by 
causes  over  whidi  they  have  no  control  from  prosecuting  with 
effect  their  application  before  the  Judicial  Coramitlea  of  the 
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Privy  Council ;   and  it  is  expedient  therefore  that  the  said 
Judicial  Committee  should  have  power,  when  under  the  cir- 
cumstances of  the  case  they  shall  see  fit,  to  entertain  such  ap- 
plication, and  to  report  thereon,  according  to  the  provisions  of 
the  said  recited  act,  notwithstanding  that  before  the  hearing 
of  the  case  before  them  the  terms  of  the  letters  patent  sought 
to  be  renewed  or  extended  may  have  expired  :  Be  it  therefore  Repealiog 
enacted  by  the  aueen's  most  excellent  Migesty.  by  and  with  ^^^'^^°,,^^~ 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  application  by 
and  Commons,  in  this  present  parliament  assembled,  and  by  ^^^^'^^^^ 
the  authority  of  the  same,  that  so  much  of  the  said  recited  act  effect  before 
as  provides  that  no  entension  of  the  term  of  letters  patent  ^^e  expiration 

.    „  ,       '^  of  the  term  of 

tuail  be  granted  as  therein  mentioned  if  the  application  by  the  patent. 

petition  for  such  extension  be  not  prosecuted  with  effect  before 

the  expiration  of  the  term  originally  granted  in  such  letters 

patent,  shall  be  and  the  same  is  hereby  repealed. 

II.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  Term  of  patent 

the  Judicial  Conunittoe  of  the  Privy  Council,  in  all  cases  where  ^^  ?^V> 
.  •'  '  extended  in 

It  shall  appear  to  mem  that  any  application  for  an  extension  certain  cases 
of  the  term  granted  by  any  letters  patent,  the  petition  for  ^^^^^^^^^  f^^ 
whidb  extension  shall  have  been  referred  to  them  for  their  tuch  extension 
consideration,  has  not  been  prosecuted  with  effect  before  the  ^'•|)/'^^'^"^^ 
expiration  of  the  said  term  from  any  other  causes  than  the  before  the 
neglect  or  defitult  of  the  petitioner,  to  entertain  such  appli-  thereof  ^'^ 
caticni,  and  to  report  thereon  as  by  the  said  recited  act  pro- 
vided, notwithstanding  the  term  originally  granted  in  such 
letters  patent  may  have  expired  before  the  hearing  of  such 
application ;  and  it  shall  be  lawful  for  her  Migesty,  if  she  shall 
ddnk  fit,  on  the  report  of  the  said  Judicial  Committee  recom- 
mending an  extension  of  the  term  of  such  letters  patent,  to 
grant  such  extension,  or  to  grant  new  letters  patent  for  the 
invention  or  inventions  specified  in  such  original  letters  pa- 
tent, for  a  term  not  exceeding  seven  years  after  the  expiration 
of  the  term  mentioned  in  the  said  original  letters  patent :  Pro- 
vided always,  that  no  such  extension  or  new  letters  patent 
shall  be  granted  if  a  petition  for  the  same  shall  not  have  been 
presented  as  by  the  said  recited  act  directed  before  the  ex- 
piretlon  of  the  term  sought  to  be  extended,  nor  in  case  of 
petitions  presented  after  the  thirtiedi  day  of  November,  one 
thousand  eight  hundred  and  thirty-nine,  unless  such  petition 
shall  be  presented  six  calendar  months  at  the  least  before  the 
expiration  of  such  term,  nor  in  any  case  unless  sufficient 
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Penalty  of  the 
clerk  refusing 
§0  to  do. 


After  25  March 
the  archbishop 
of  Canterbury, 
&c.  to  settle 
the  prices  of 
books,  upon 
complaint 
made  that  they 
are  unreason- 
able. 


in  the  register  book  of  the  Company  of  Stationers,  in  amA 
manner  as  hath  been  usual,  which  register  book  shall  at  all 
times  be  kept  at  the  hall  of  the  said  company,  and  unless  audi 
consent  of  the  proprietor  or  proprietors  be  in  like  manner 
entered  as  aforesaid,  for  every  of  which  scTeral  entries  sixpence 
shall  be  paid,  and  no  more ;  which  said  register  book  may, 
at  all  seasonable  and  convenient  times,  be  resorted  to,  and 
inspected  by  any  booksdler,  printer,  or  other  person,  for  die 
purposes  before«-mentioned,  without  any  fee  or  reward;  and 
the  clerk  of  the  said  Conqiany  of  Stationers  shall,  when  and 
as  often  as  thereunto  required,  give  acertificate  under  his  hand 
of  such  entry  or  entries,  and  for  every  such  oertificale  may 
take  a  fee  not  exceeding  rixpenoe. 

III.  Provided  nevertheless,  that  if  the  clerk  of  the  said 
Company  of  Stationers  for  the  time  being  shall  refoae  or 
neglect  to  register,  or  make  such  entry  or  entries,  or  to  give 
such  certificate,  being  thereunto  required  by  the  author  or 
proprietor  of  such  copy  or  copies,  in  the  presence  of  two  or 
more  credible  witnesses,  that  then  such  person  and  persons  so 
reAising,  notice  being  first  duly  given  of  such  refusal,  by  an 
advertisement  in  the  Oazette,  shall  have  the  like  benefit,  as  if 
such  entiy  or  entries,  certificate  or  certificates  had  bean  duly 
made  and  given ;  and  that  the  clerks  so  refusing  shall,  for  any 
such  o£fence,  forfeit  to  the  proprietor  of  such  copy  or  copies 
the  sum  of  twenty  pounds,  to  be  recovered  in  any  ci  her 
Majesty's  courts  of  record  at  Westnunster^  by  action  of  debt, 
bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoin, 
privilege,  or  protection,  or  more  than  one  imparlance,  shall  be 
allowed. 

IV.  Provided  nevertheless,  and  it  is  hereby  further  en- 
acted by  the  auUiority  aforesaid,  That  if  any  bo<d»eUeror 
booksellers,  printer  or  printers,  shall,  after  the  said  five  and 
twentieth  day  of  March  one  thousand  seven  hundred  and  ten, 
set  a  price'upon,  or  sell,  or  expose  to  sale,  any  book  or  books 
at  such  a  price  or  rate  as  shall  be  conceived  by  any  person  or 
persons  to  be  too  high  and  unreasonable ;  it  shall  and  may  he 
lawful  f(Hr  any  person  or  persons  to  make  complaint  thereof 
to  the  Lord  Archbishop  of  Canterbury,  for  the  time  being,  the 
Lord  Chancellor  or  Lord  Keeper  of  the  Great  Seal  of  GretU 
Briiain  for  the  time  being,  the  L<nd  Bishop  of  Lomdom  for  the 
time  being,  the  Lord  Chief  Justice  of  the  Court  of  QaeeaV 
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the  same,  and  no  longer ;  and  that  if  any  other  bookseller,  PuBtshment  of 
printer,  or  other  person  whatsoever,  from  and  after  the  tenth  day  *»?p^"«'»  Ac. 
of  April,  one  thousand  seven  hundred  and  ten,  within  the  times  ont  consent  of 
limited  and  granted  by  this  act  as  aforesaid,  shall  print,  re*  ^^  proprietor, 
print,  or  import,  or  cause  to  be  printed,  reprinted,  or  imported, 
any  such  hook  or  books,  without  the  consent  of  the  pro- 
prietor or  proprietors  thereof  first  had  and  obtained  in  writing, 
signed  in  the  presence  of  two  or  nK>re  credible  witnesses ;  or 
knowing  the  same  to  be  so  printed  or  reprinted,  without  the 
consent  of  the  proprietors,  shall  sell,  publish,  or  expose  to 
isle,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
sneh  book  or  books,  without  such  consult  first  had  and  ob- 
tained as  aforesaid;  then  sudi  offender  or  offenders  shall  forfeit 
soch  book  or  bo<^s,  and  all  and  every  sheet  or  sheets,  being 
part  of  such  book  or  books,  to  the  proprietor  or  proprietors  of 
the  copy  thereof,  who  shall  forthwith  damask  and  make  waste 
paper  of  them ;  and  further,  that  every  such  offender  or 
ofoiders  shall  forfeit  one  penny  for  every  sheet  which  shall  be 
found  in  his,  her,  or  their  custody,  either  printed  or  printing, 
published,  or  exposed  to  sale,  contrsry  to  the  true  intent  and 
meaning  of  this  aet ;  the  one  moiety  thereof  to  the  Queen's 
most  excellent  Migesty,  hsir  heirs  and  successors,  and  the 
other  moiety  thereof  to  any  person  or  persons  that  shall  sue 
fer  the  same,  to  be  recovered  in  any  of  her  Migesty's  courts  of 
record  at  Wegtmmitert  by  action  of  debt,  bill,  plaint,  or  informa-^ 
tion,  in  whidi  no  wagw  of  law,  essoin,  privily,  or  protection, 
or  more  ^an  one  impaxiance  shall  be  allowed. 

II.  And  whereas  many  persons   may  through  ignoranee 
offoid  against  this  act,  unless  some  provision  be  made,  whereby 
the  property  in  every  such  book,  as  is  intended  by  this  act  to 
be  secured  to  the  proprietor  or  [woprietora  thereof,  may  be 
aseertainedi  as  likewise  the  consent  of  such  proprietor  or  pro- 
prietors for  the  printing  or  reprinting  of  such  book  or  booka* 
may  from  tune  to  time  be  known;  be  it  tberefixre  further  CopieBofbooks 
enacted  by  the  authority  aforesaid,  that  nothing  in  this  act  ^f^^^p^^ 
contained  shall  be  construed  to  extend  to  subject  any  book-  catkm  m  the 
seller,  printer,  or  other  person  whatsoever,  to  the  forfeitures  [^^com«wy^^ 
or  penalties,  therm  moitioned,  for  or  by  reason  of  the  printing  of  Siatioaera; 
or  reprinting  of  any  book  or  books  without  such  consent  aa  i^sj^l^at^ 
aforesaid,  unless  the  title  to  the  copy  of  such  book  or  books  any  time  with- 
hereafWr  published  shall,  befiore  such  publication,  be  entered  ^^^  ^* 
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Penaltv  on 
bookaeilera 
aelling  at  higher 
rates.     This 
clause  repealed 
by  15  Geo.  2, 
c.  36. 


After  10  April, 
nine  copies  of 
each  book 
shall  be  de- 
livered to  the 
warehouse 
keeper  of  the 
Company  of 
Stationers,  for 
the  use  of  the 
university 
libraries,  &c. 


Warehouse- 
keeper  to  de- 
liver the  books 
ten  days  after 
demand. 

Penalty  of 
proprietor,  &c. 
not  observing 
the  directions 
of  this  act 


Scoilandt  or  any  one  of  them^  by  writing  under  theb  hand* 
and  seals,  and  thereof  public  notice  shall  be  forthwith  given  by 
the  said  bookseller  or  booksellers,  printer  or  printers,  by  an 
advertisement  in  the  Qazette  ;  and  if  any  bookseller  or  book* 
sellers,  printer  or  printers,  shall,  after  such  settlement  made  of 
the  said  rate  and  price,  sell  or  expose  to  sale  any  book  or 
books,  at  a  higher  or  greater  price  than  what  shall  have  been  ao 
limited  and  settled  as  aforesaid,  then  and  in  every  anch  caae 
such  bookseller  and  booksellers,  printer  and  ^inters,  shall 
forfeit  the  sum  of  five  pounds  for  every  such  book  so  by  him, 
her,  or  them  sold  or  exposed  to  sale ;  one  moiety  thereof  to 
the  Queen's  most  excellent  Majesty,  her  heirs  and  soecesson, 
and  the  other  moiety  to  any  person  or  persons  that  ahall  me 
for  the  same,  to  be  recovered  with  costs  of  suit,  in  any  of  her 
Majesty's  courts  of  record  at  WeUmiutter,  by  action  of  debt, 
bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoin, 
privilege,  or  protection,  or  more  than  one  imparlance  shall 
be  aUowed. 

y .  Provided  always,  and  it  is  hereby  enacted,  That  nme  copies 
of  each  book  or  books,  upon  the  best  paper,  that  from  and  after 
the  said  tenth  day  of  April,  one  thousand  seven  hundred  and  ten 
shall  be  printed  and  published  as  aforesaid,  or  reprinted  and  pub* 
lished  with  additions,  shall,  by  the  printer  and  printers  thereof, 
be  delivered  to  the  warehouse-keeper  of  the  said  Company 
of  Stationers  for  the  time  being,  at  the  hall  of  the  said  com- 
pany, before  such  publication  made  for  the  use  of  the  R<^ral 
Library,  the  libraries  of  the  Universities  of  Oxford  and  Coat- 
bridge^  the  libraries  of  the  four  Universities  in  Settiiamdt  the 
library  of  Sion  College  in  London^  and  the  library  ooramonly 
called  the  Library  belonging  to  the  faculty  of  advocates  at 
Edinburgh  respectively;  which  said  warehouse-keeper  is 
hereby  required,  within  ten  days  after  demand  by  the  keepen 
of  the  respective  libraries,  or  any  person  or  persons  by  them  or 
any  of  them  authorized  to  demand  the  said  copy  to  ddiver 
the  same  for  the  use  of  the  aforesaid  libraries ;  and  if  any 
proprietor,  bookseller,  or  printer,  or  the  warehouse4Leeper  61 
the  said  Company  of  Stationers,  shall  not  observe  the  di- 
rection of  this  act  therein,  that  then  he  and  they  so  making 
de&ult  in  not  delivering  the  said  printed  copies  as  aforesaid, 
shall  forfeit,  besides  the  value  of  the  said  printed  copies,  the 
sum  of  jfive  pounds  for  every  copy  not  so  deliveied,  as  also 
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Beneht  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
the  Loid  Chief  Baron  of  the  Court  of  Exchequer  for  the  time 
being,  the  Yiee-ChancellorB  of  the  two  UniverntieB  for  the 
time  being,  in  that  part  of  Oreai  Briktin  called  England ;  the 
Lord  President  of  the  Sessions  for  the  time  being,  the  Lord 
Justice  General  for  the  time  being,  the  Lord  Chief  Baron  of 
Exchequer  for  the  time  being,  the  Rector  of  the  College  of 
Eanhwrgh  for  the  time  being,  in  that  part  of  Great  SrUain 
called  8et4hnd;  who,  or  any  one  of  them,  shall  and  have 
hereby  full  power  and  authority,  from  time  to  time,  to  send  for, 
summon,  or  call  before  him  or  them  such  bookseller  or  book- 
sellers, printer  or  printers,  and  to  examine  and  inquire  of  the 
reason  of  the  deamess  and  inhancement  of  the  price  or  value 
of  such  book  or  hooks  by  him  or  them  so  sold  or  exposed  to 
sale;  and  if  upon  such  inquiry  and  examination  it  shall  be 
found,  that  the  price  of  such  book  or  books  is  enhanced,  or 
any  wise  too  high  or  unreasonable,  then  and  in  such  case  the 
said  Archbishop  of  Canterbury,  Lord  Chancellor  or  Lord 
Keeper,  Bishop  of  London,  two  Chief  Justices,  Chief  Baron, 
Vice-Chancellors  of  the  Universities,  in  that  part  of  Oreat 
Britain  called  England,  and  the  said  Lord  President  of  the 
Sessions,  Lord  Justice  GJeneral,  Lord  Chief  Baron,  and  Rector 
of  the  College  of  Edinburgh,  in  that  part  of  Great  Britain 
called  Scotland,  or  any  one  or  more  of  them,  so  inquiring  and 
examining,  have  hereby  full  power  and  authority  to  reform 
and  redress  the  same,  and  to  limit  and  settle  the  price  of  every 
such  printed  book  and  books,  from  time  to  time,  according  to 
the  best  of  their  judgments,  and  as  to  them  shall  seem  just 
and  reasonable ;  and  in  case  of  alteration  of  the  rate  or  price  ^^^  -^  ^^^^ 
from  what  was  set  or  demanded  by  such  bookseUer  or  book-  from  the  price 
sellers,  printer  or  printers,  to  award  and  order  such  bookseller  ^*  nJ^JyOTdw 
and  booksellers,  printer  and  printers,  to  pay  all  the  costs  and  him  to  pay 
charges  that  the  person  or  persons  so  complaining  shall  be  put  ^  ^^^ 
unto,  by  reason  of  such  complaint,  and  of  the  causing  such  plaining, 
rate  or  price  to  be  so  limited  and  settled ;  all  which  shall  be 
clone  by  the  said  Archbishop  of  Canterbury,  Lord  Chancellor 
or  Lord  Keeper,  Bishop  of  London,  two  Chief  Justices,  Chief 
Baron,  Vice  Chancellors  of  the  two  Universities,  in  that  part  of 
Britain  called  England,  and  the  said  Lord  President  of  the  Great 
Sessions,  Lord  Justice  General,  Lord  Chief  Baron,  and  Rector 
of  the  collie  of  Edinburgh,  in  that  part  of  Great  Britain  called 
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No.  XVI. 

8  Geo.  II.  c.  13. 

An  Act  far  the  Encouragement  of  the  Arts  of  Desi^^g, 
Engraving  and  Etching,  Historical  and  other  Prints^  hg 
vesting  the  Properties  thereof  in  the  Inventors  and  Engravers^ 
during  the  Time  herein  merUioned, 

*  Whereas  divers  persons  have  by  their  own  genius,  industry, 
'  pains,  and  expense,  invented  and  engraved,  or  worked  in 
'  mezzotinto  or  chiaro.  oseuro,  sets  of  historical  and  other  prints, 

*  in  hopes  to  have  reaped  the  sole  benefit  of  their  labours :  and 
'  whereas  printsellers  and  other  persons  have  of  late,  without 

*  the  consent  of  the  inventors,  designers  and  proprietors  of  such 
'prints,  frequently  taken  the  liberty  of  copying,  engraving luid 

*  publishing,  or  causing  to  be  copied  engraved  and  publidied, 
'  base  copies  of  such  works,  designs  and  prints,  to  the  very 
'great  prejudice  and  detriment  of  the  inventors,  designers,  and 
'  proprietors  thereof;'  For  remedy  thereof,  and  for  preventing 
such  practices  for  the  future,  may  it  please  your  Majesty  that 
it  may  be  enacted,  and  be  it  enacted  by  the  King's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the 
Lord's  Spiritual  -and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 

Property  of        from  and  after  the  twenty-  fourth  day  of  June  which  shall  be 

the°inTGDtor  ^^  ^^®  y^^'  ^^  ^^^  Lord  one  thousand  seven  hundred  and 
for  foarteen  thirty-five,  every  person  who  shall  invent  and  design,  engrave, 
^^^  *'  etch  or  work  in  messotinto  or  chiaro  oscuro,  or  from  his  own 

works  and  invention^  shall  cause  to  be  designed  and  engraved, 
etched  or  worked  in  mezzotinto  or  chiaro  oscuro  any  historical 
or  other  print  or  prints,  shall  have  the  sole  right  and  liberty 
Proprietor's       of  printing  and  reprinting  the  same  for  the  term  of  fourteen 
Affi"*d^  ^    h    y®*"»  '°  commence  from  the  day  of  the  first  publishing  thereof, 
print.  which  shall  be  truly  engraved  with  the  name  of  the  proprietor 

Penalty  on  on  each  plate,  and  printed  on  every  such  print  or  prints ;  and 
o('her7pfraUmr  *^*'  if  any  printseller  or  other  person  whatsoever,  from  andafler 
the  same«  the  said  twenty-fourth  day  of  June  one  thousand  seven  hun- 

dred and  thirty-five,  within  the  time  limited  by  this  act,  shall 
epgrave,  etch,  or  work  as  aforesaid,  or  in  any  other  manner 
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copy  and  sell,  or  cause  to  be  engraved,  etched  or  copied  and 
fu>ld,  in  the  whole  or  in  part,  by  varying,  adding  to  or  dimi- 
nishing from  the  main  design,  or  shall  print,  reprint  or  import 
for  sale  or  cause  to  be  printed,  reprinted  or  imported  for  sale, 
any  such  print  or  prints,  or  any  parts  thereof,  without  the 
consent  of  the  proprietor  or  proprietors  thereof  first  had  and 
obtained  in  writing,  signed  by  him  or  them  re8i)ectively  in  the 
presence  of  two  or  more  credible  witnesses,  or  knowing  the 
same  to  be  so  printed  or  reprinted  without  the  consent  of  the 
proprietor  or  proprietors,  shall  publish,  sell,  or  expose  to  sale, 
orotherwisey  or  in  any  other  manner  dispose  of,  or  cause  to  be 
published,  sold  or  exposed  to  sale,  or  otherwise,  or  in  any 
other  manner  disposed  of,  any,  such  print  or  prints,  without 
such  consent  first  had  and  obtained  as  aforesaid,  then  such 
oflTender  or  ofienders  shall  forfeit  the  plate  or  plates  on  which 
such  print  or  prints  are  or  shall  be  copied,  and  all  and  every 
sheet  or  sheets  (being  part  of,  or  whereon  such  print  or  prints 
are  or  shall  be  so  copied  and  printed^  to  the  proprietor  or 
proprietors  of  such  original  print  or  prints,  who  shall  forth- 
with destroy  and  damask  the  same ;  and  further,  that  every 
such  offender  or  ofienders  shall  forfeit  five  shillings  for  every 
print  which  shall  be  found  in  his,  her,  or  their  custody,  either 
printed  or  published,  and  exposed  to  sale,  or  otherwise  dis- 
posed of,  contrary  to  the  true  intent  and  meaning  of  this  act : 
the  one  moiety  thereof  to  the  King's  most  excellent  Majesty, 
his  heirs  and  successors,  and  the  other  moiety  thereof  to  any 
person  or  persons  that  shall  sue  for  the  same,  to  be  recovered 
in  any  of  his  Majesty's  Courts  of  Record  at  WesiminHer,  by 
action  of  debt,  bill,  plaint  or  information,  in  which  no  wager 
of  law,  essoin,  privilege  or  protection,  or  more  tlian  one  im- 
parlance, shall  be  allowed. 

II.  Provided  nevertheless.  That  it  shall  and  may  be  lawful  Not  to  extend 
for  any  person  or  persons,  who  shall  hereafter  purchase  any  J|}.  *7a tesVro'-n 
plate  or  plates  for  printing,  from  the  original  proprietors  thereof,  the  original 
to  print  and  reprint  from  the  said  plates,  without  incurring  P^^P^'®'^*"*- 
any  of  the  penalties  in  this  act  mentioned. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  Limitation  of 
That  if  any  action  or  suit  shall  be  commenced  or  brought  ^^'>*^°^- 
against  any  person  or  persons  whatsoever  for  doing  or  causing 

to  be  done  any  thing  in  pursuance  of  this  act,  the  same  shall, 
be  brought  within  the  space  of  three  months  after  so  doing ; 

c2 
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and  the  defendant  and  defendants  in  such  action  or  suit  shall 
Geoenl  issue,  or  may  plead  the  general  issuci  and  give  the  special  matter  in 
evidence ;  and  if  upon  snch  action  or  suit  a  verdict  shall  be 
given  for  the  defendant  or  defendants,  or  if  the  plaintiff  or 
plaintiffs  become  nonsuited  or  discontinue  his,  her,  or  their 
action  or  actions,  then  the  defendant  or  defendants  shall  have 
and  recover  full  costs,  for  the  recovery  whereof  he  shall  have 
the  same  remedy  as  any  other  defendant  or  defendants  in  any 
other  case  hath  or  have  by  law. 

IV.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  That  if  any  action  or  suit  shall  be  com- 
menced or  brought  against  any  person  or  persons  for  any 
offence  committed  against  this  act,  the  same  shall  be  brought 
within  the  space  of  three  months  after  the  discovery  of  every 
such  offence,  and  not  afterwards ;  any  thing  in  this  ACt  con- 
tained to  the  contrary  notwithstanding. 

'  V.  And  whereas  John  Pine  of  London^  engraver,  doth 

*  propose  to  engrave  and  publish  a  set  of  prints,  copied  firom 

*  several  pieces  of  tapestry  in  the  house  of  Lords,  and  his 
'  Majesty's  wardrobe,  and  other  drawings  relating  to  the 
'  Spanish  invasion,  in  the  year  of  our  Lord  one  thousand  five 

*  hundred  and  eighty-eight  ;*  Be  it  further  enacted  by  the  au- 
thority aforesaid.  That  the  said  John  Pine  shall  be  entitled  to 
the  benefit  of  this  act,  to  all  intents  and  purposes  whatsoever. 

Clause  relating  in  the  same  manner  as  if  the  said  John  Pine  had  been  the 
to  J.    ine.        inventor  and  designer  of  the  said  prints. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid. 

That  this  act  shall  be  deemed,  adjudged  and  taken  to  be  a 
Public  act.        public  act,  and  be  judicially  taken  notice  of  as  such  by  all 

Judges,  Justices  and  other  persons  whatsoever,  without  speciaUy 

pleading  the  same. 
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No.  XVII. 

12  Geo.  2,  c.  36. 

An  Act  for  proMbUing  the  Imporiatian  of  Books  reprinted 
Abroad^  and  first  composed  or  written^  and  printed  in  Great 
Britain ;  and  for  repealing  so  much  of  an  Act  made  in  the 
Eighth  Year  of  the  Reign  of  her  late  Majesty  Queen  Anne^ 
as  empowers  the  Umiting  the  Prices  of  Books. 

*  Whereas  the  duties  payahle  upon  paper  imported  into  this  Praambte. 
'  kingdom  to  be  made  use  of  in  printing,  greatly  exceed  the 
'  duties  payable  upon  the  importation  of  printed  books,  whereby 
'  foreigners  and  others  are  encouraged  to  bring  in  gieat  numbers 

*  of  books  originally  printed  and  published  in  this  kingdom  and 
'  reprinted  abroad,  to  the  diminution  of  his  Majesty's  revenue, 
'  and  the  discouragement  of  the  trade  and  manufacture  of  this 

*  kingdom ;'  For  the  preventing  thereof  for  the  future,  may  it 
please  your  most  excellent  Majesty  that  it  may  be  enacted ;  and 
heit  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  twenty-ninth 
day  of  September  one  thousand  seven  hundred  and  thirty-nine, 
it  shall  not  be  lawful  for  any  person  or  persons  whatsoever,  to 
import  or  bring  into  this  kingdom  for  sale,  any  book  or  books 
first  composed  or  written,  and  printed  and  published  in  this 
kingdom,  and  reprinted  in  any  other  place  or  country  what- 
soever ;  and  if  any  person  or  persons  shall  import  or  bring 
into  Jthis  kingdom  for  sale,  any  printed  book  or  books,  so  first 
composed  or  written,  and  printed  in  this  kingdom,  and  re- 
printed in  any  other  place  or  country  as  aforesaid  ;  or  knowing 
the  same  to  be  so  reprinted  or  imported,  contrary  to  the  true 
intent  and  meaning  of  this  act,  shall  sell,  publish,  or  expose 
to  sale  any  such  book  or  books ;  then  every  such  person  or 
persons  so  doing  or  offending,  shall  forfeit  the  said  book  or 
books,  and  all  and  every  sheet  or  sheets  thereof;  and  the  same 
shall  be  forthwith  damasked,  and  made  waste  paper  ;  and  fur- 
ther, that  every  such  offender  or  offenders  shall  forfeit  the  sum 
of  five  pounds,  and  double  the  value  of  every  book  which  he 
or  they  shall  so  import  or  bring  into  this  kingdom,  or  shall 
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knowingly  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold, 
published,  or  exposed  to  sale,  contrary  to  the  true  intent  and 
meaning  of  this  act ;  the  one  moiety  thereof  to  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  and  the  other 
moiety  to  any  person  or  persons  that  shall  sue  for  the  same ; 
to  be  recovered  with  costs  of  suit  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster  by  action  of  debt,  bill,  plaint 
or  information  :  in  which  no  wager  of  law,  essoin,  or  protec- 
tion, or  more  than  one  imparlance  shall  be  allowed  ;  and  if  the 
offence  be  committed  in  Scotland,  to  be  recovered  before  the 
Court  of  Session  there,  by  summary  action  :  provided  that 
this  act  shall  not  extend  to  any  book  that  has  not  been  printed 
or  reprinted  in  this  kingdom  within  tw^enty  years  before  the 
same  shall  be  imported. 

II.  Provided  always,  That  nothing  in  this  act  contained 
shall  extend  to  prevent  or  hinder  the  importation  of  any  book 
first  composed  or.  written,  and  printed  in  this  kingdom,  which 
shall  or  may  be  reprinted  abroad,  and  inserted  among  other 
books  or  tracts,  to  be  sold  therewith,  in  any  collection,  where 
the  greatest  part  of  such  collection  shall  have  been  first  com- 
posed or  written,  and  printed  abroad ;  any  thing  in  this  act 
contained  to  the  contrary  notwithstanding. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  so  much  of  an  act  made  in  the  eighth  year  of  the  reign  of 

Clause  in  her  late  Majesty  Queen  Anne,  intituled,  An  Act  for  the  En- 

®  ^"?*i  ^'  ^^'    couragement  of  Learning,  hy  vesting  the  Copies  of  printed  Books 

in  the  Authors  or  Purchasers  of  such  Copies,  during  the  Timet 
therein  mentioned,  whereby  it  was  provided  and  enacted.  That 
if  any  bookseller  or  booksellers,  printer  or  printers  shall,  after 
the  said  five  and  twentieth  day  of  March  one  thousand  seven 
hundred  and  ten,  set  a  price  upon,  or  sell,  or  expose  to  sale 
any  book  or  books,  at  such  a  price  or  rate  as  shall  be  conceived 
by  any  person  or  persons  to  be  high  and  unreasonable ;  it 
shall  and  may  be  lawful  for  any  person  or  persons  to  make 
complaint  thereof  to  the  Lord  Archbishop  of  Canierlmrg  for 
the  time  being,  the  Lord  Chancellor,  or  Lord  Keeper  of  the 
Great  Seal  of  Great  Britain  for  the  time  being,  the  Lord 
Bishop  of  London  for  the  time  being,  the  Lord  Chief  Justice  of 
the  Court  of  Queen^s  Bench,  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  the  Lord  Chief  Baron  of  the  Coart  of 
Exchequer  for  the  time  being,  the  Vice- Chancellors  of  the  tiro 
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Univeriitics  for  the  time  being,  in  that  part  of  Great  Britain  * 

called  England,  the  Lord  President  of  the  Sessions  for  the 
time  being,  the  Lord  Justice  General  for  the  time  being, 
the  Lord  Chief  Baron  of  the  Exchequer  for  the  time  being, 
the  Rector  of  tbe  College  of  Edinburgh  for  the  time  being, 
in  that  part  of  Great  Britain  called  Scotland,  who,  or  any 
one  of  them,  shall,  and  have  hereby  full  power  and  au- 
thority from  time  to  time,  to  send  for,  summon,  or  call 
before  him  or  them,  such  bookseller  or  booksellers,  printer  or 
printers,  and  to  examine  and  inquire  of  the  reason  of  the  dear- 
ness  and  enhancement  of  the  price  or  value  of  such  book  or 
books  by  him  or  them  so  sold,  or  exposed  to  sale ;  and  if»  upon 
such  inquiry  and  examination,  it  shall  be  found  that  the  price 
of  such  book  or  books  is  enhanced,  or  any  ways  too  high  and 
unreasonable,  then,  and  in  such  case,  the  said  Archbishop  of 
Canterbury,  Lord  Chancellor  or  Lord  Keeper, Bishop  o{ London, 
two  Chief  Justices,  Chief  Baron,  yice-Chancellors  of  the  Uni- 
versities in  that  part  of  Great  Britain  called  England,  and  the 
said  Lord  President  of  the  Sessions,  Lord  Justice  General, 
Lord  Chief  Baron,  and  Rector  of  the  College  of  Edinburgh  in 
that  part  of  Great  Britain  called  Scotland-,  or  any  one  or  more 
of  them,  so  inquiring  and  examining,  have  hereby  full  power 
and  authority  to  reform  and  redress  the  same,  and  to  limit  and 
settle  the  price  of  every  such  printed  book  and  books,  from 
time  to  time,  according  to  the  best  of  their  judgments,  and  as 
to  them  shall  seem  just  and  reasonable  ;  and  in  case  of  altera- 
tion of  the  rate  or  price  from  what  was  set  or  demanded  by 
such  bookseller  or  booksellers,  printer  and  printers,  to  pay  all 
the  costs  and  charges  that  the  person  or  persons  so  complaining 
shall  be  put  unto  by  reason  of  such  complaint,  and  of  the 
causing  such  rate  or  price  to  be  so  limited  and  settled ;  all 
which  shall  be  done  by  the  said  Archbishop  of  Canterbury, 
Lord  Chancellor,  or  Lord  Keeper,  Bishop  of  London,  two 
C*hief  Justices,  Cliief  Baron,  Vice-Chancellors  of  the  two 
Universities  in  that  part  of  Great  Britain  called  England,  and 
the  said  Lord  President  of  the  Sessions,  Lord  Justice  General, 
Lord  Chief  Baron,  and  Rector  of  the  College  of  Edinburgh, 
in  that  part  of  Great  Britain  called  Scotland,  or  any  one  of 
them  by  writing  under  their  hands  and  seals,  and  thereof 
public  notice  shall  be  forthwith  given  by  the  said  bookseller 
or  booksellers,  printer  or  printers,  by  an  advertisement  in  the 
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Gazette;  and  if  any  bookseller  or  bookselleiB,  printer  or 
printers,  shall,  after  such  settlement  made  of  the  said  rate  and 
price,  sell,  or  expose  to  sale,  any  book  or  hooka  at  a  hi^;lier 
or  greater  price  than  what  shall  have  been  so  limited  and 
settled  as  aforesaid ;  then  and  in  every  such  case,  sudi  book- 
seller or  booksellers,  printer  or  printers,  shall  foxfeit  the  sum 
of  five  pounds  for  every  such  book  so  by  him,  her  or  them, 
sold  or  exposed  to  sale,  one  moiety  thereof  to  the  Queen's 
most  excellent  Majesty,  her  hdrs  and  suooessors,  and  the  other 
moiety  toany  person  or  persons  that  shall  sue  for  the  same,  to  be 
recovered  with  oosts  of  suit,  in  any  of  her  Majesty's  Courts  of 
Record  at  Weetrnkuter^  by  action  of  debt,  bill,  plaint  or  inlor- 
mation,  in  which  no  wager  of  law,  essoin,  privilege  or  protection, 
or  more  than  one  imparlance,  shall  be  allowed ;  and  every 
part  of  the  said  clause  shall  be  and  the  same  is  hereby 
Ftrther  con-      repealed. 

27C^»'2  18  ^^'  ^^  ^  ^^  further  enacted,  That  this  act  (except  so 
and  3d*Geo.  2)  much  thereof  as  repeals  the  beforementioned  clause  in  the  said 
^'  '^-  act  of  the  eighth  year  of  the  reign  of  the  late  Queen  Amne^ 

relating  to  the  prices  of  books)  shall  continue  and  be  in  force 
from  the  said  twenty-ninth  day  of  September  one  thousand 
seven  hundred  and  thirty-nine,  for  and  during  the  space  of 
seven  years,  and  from  thence  to  the  end  of  the  then  next  ses- 
sion oT  Parliament,  and  no  longer. 


No.  XVIII. 

7  Geo.  3,  c.  38. 

jin  Act  to  amend  and  render  more  effectual  an  Act  made  m  the 
Eighth  Year  of  the  Reign  of  King  George  the  Second,  far 
Encouragement  of  the  Arts  of  Designing^  Engraving^  and 
Etching  Historical  and  other  Prinii;  and  for  vesting  m,  and 
securing  to  Jane  Hogarth,  Widow,  the  property  ta  certain 
Prints,,  , 

7  Geo.  3,  c.  38.       *  Whereas  an  act  of  Parliament  passed  in  the  eighth  year  of 

8  Geo.S.c.  13.  ,  ^j^^  ^^^^  ^^  j^^  ^i^^  Majesty  King  George  the  Second,  inti- 

*  tuled,  An  Act  for  the  Encouragement  of  the  Arts  ofDeeignimg, 
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U  and  Etching ^  Hisiorieal  and  other  Prints^  by  vesting 

*  the  Properties  thereof  in  the  Inventors^  and  SngraverSf  during 

'  the  time  therein  mentioned,  has  been  found  ineffectual  for  the 

'  puipotes  thereby  intended ;'  be  it  enacted  by  the  King's  most 

excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 

parliament  assembled,  and  by  the  authority  of  the  same,  that 

from  and  after  the  first  day  of /anuaryr  one  thousand  seven  original  in- 

hundred  and  sixty-seven,  all  and  every  person  and  persons  ▼enton,  &c. 

who  shall  invent  or  design,  engrave,  etch,  or  work  in  mezxotinto  ^  ^^^  ' 

or  chiaro  oseurot  or,  from  his  own  work,  design,  or  invention, 

shall  cause  or  procure  to  be  designed,  engraved,  etched,  or 

woiked  in  mezsoiinto  or  chiaro  oscuro,  any  historical  print  or 

prints,  or  any  print  or  prints,  of  any  portrait,  convenation, 

landscape,  or  architecture,  map,  chart,  or  plan,  or  any  other 

print  or  prints  whatsoever,  shall  have,  and  are  hereby  declared 

to  bare,  the  benefit  and  protection  of  the  said  act  and  this  act, 

under  the  restrictions  and  limitations  hereinafter  mentioned. 

II.  And  be  it  farther  enacted  by  the  authority  aforesaid,  entitled  to  the 

that  from  and  after  the  said  first  day  of  January ,  one  thousand  benefit  of  re- 

-  "  *'  cited  and  pre- 

seven  hundred  and  sixty-seven,  all  and  every  person  and  per^  y^^  act„  &c^ 

sons  who  shall  engrave,  etch,  or  work  in  mezzotinXo  oar  chiaro 

oeeurOf  or  cause  to  be  engraved,  etched,  or  worked,  any  print, 

taken  from  any  picture,  drawing,  model,  or  sculpture,  either 

ancient  or  modem,  shall  have,  and  are  hereby  declared  to  have» 

the  benefit  and  protection  of  the  said  act,  and  this  act,  for  the 

term  hereinafter  mentioned,  in  like  manner  as  if  such  print 

had  been  graved  or  drawn  from  the  original  design  of  such 

graver,  etcher,  or  draftsman ;  and  if  any  person  shall  engrave» 

print,  and  publish,  or  import  for  sale,  any  copy  of  any  such 

print,  contrary  to  the  true  intent  and  meaning  of  this  and  the 

said  former  act,  every  such  person  shall  be  liable  to  the  pe-» 

nalties  contained  in  the  said  act,  to  be  recovered  as  therein 

and  hereinafter  is  mentioned. 

"  The  sole  right  of  printing  and  reprinting  the  late  W.  Ho' 
garth^s  prints,  vested  in  his  widow  and  executrix  for  twenty 
years.  Penalty  of  copying,  &c.  any  of  them,  before  expiration 
of  the  term ;  such  copies  excepted  as  were  made  and  exposed 
to  sale  after  the  term  of  fourteen  years,  for  which  the  said 
works  were  first  Dcensed,  &c." 

y.  And  be  it  further  enacted  by  the  authority  aforesaid^ 
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I1ie  right  in- 
tended, vested 
in  the  pro- 
prietors for 
28  years. 


Limitation  of 
actions. 


General  issue. 


that  all  and  every  the  penalties  and  penalty  inflicted  by  the 
said  act,  and  extended  and  meant  to  be  extended,  to  thie 
several  cases  comprised  in  thb  act,  shall  and  may  be  sued  for 
and  recovered  in  like  manner,  and  under  the  like  restrictioDs 
and  limitations,  as  in  and  by  the  said  act  is  declared  and  ap- 
pointed ;  and  the  plaintiff  or  conunon  informer,  in  every  such 
action  (in  case  such  plaintiff  or  common  informer  shall  recover 
any  of  the  penalties  incurred  by  this  or  the  said  former  act,) 
shall  recover  the  same,  together  with  his  full  costs  of  suit. 

VI.  Provided  also,  that  the  party  prosecuting  shall  com- 
mence his  prosecution  within  the  space  of  six  calendar  months 
after  the  offence  committed. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  sole  right  and  liberty  of  printing  and  reprinting  in- 
tended to  be  secured  and  protected  by  the  said  former  act  and 
this  act,  shall  be  extended,  continued,  and  be  vested  in  the 
respective  proprietors,  for  the  space  of  twenty-eight  yeara,  to 
commence  from  the  day  of  the  first  publishing  of  any  of  the 
works  respectively  hereinbefore  and  in  the  said  former  act 
mentioned. 

VIII.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  if  any  action  or  suit  shall  be  commenced  or  brought  against 
any  person  or  persons  whatsoever,  for  doing,  or  causing  to  be 
done,  any  thing  in  pursuance  of  this  act,  the  same  shall  be 
brought  within  the  space  of  six  calendar  months  after  the  iact 
committed ;  and  the  defendant  or  defendants  in  any  such  action 
or  suit  shall  or  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  and  if  upon  such  action  or  suit, 
a  verdict  shall  be  given  for  the  defendant  or  defendants,  or  if 
the  plaintiff  or  plaintiffii  become  nonsuited,  or  discontinue  his, 
her,  or  their  action  or  actions,  then  the  defendant  or  defendants 
shall  have  and  recover  full  costs ;  for  the  recovery  whereof  be 
shall  have  the  same  remedy  as  any  other  defendant  or  de- 
fendants in  any  other  case  hatli  or  have  by  law. 
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No.  XIX. 

15  Geo.  8,  c.  53. 

An  Act  for  enabling  the  two  Univeraities  in  England,  the  four 
Universities  in  Scotland,  and  ike  several  Colleges  of  Eton, 
Westminster,  and  Winchester,  to  hold  in  perpetuity  their 
Copyright  in  Books,  given  or  bequeathed  to  the  said  Universities 
and  Colleges  for  the  Advancement  of  useful  Learning,  and 
other  purposes  of  Education ;  and  for  amending  so  much  of 
an  Act  of  the  eighth  year  of  the  Reign  of  Queen  Anne,  as 
relates  to  the  Delivery  of  Books  to  the  JVarehouse-Jeeeper  of 
the  Stationers'  Company,  for  the  use  of  the  several  Libraries 
therein  mentioned. 


*  Vlliereas  authors  have  heretofore  bequeathed  or  given,  and 
'  may  hereafter  bequeath  or  give  the  copies  of  books  composed 
'  by  them,  to  or  in  trust  for  one  of  the  two  universities  in  that 
'  part  of  Great  Britain  called  England,  or  to  or  in  trust  for 
'  some  of  the  colleges  or  houses  of  learning  within  the  same, 

*  or  to  or  in  trust  for  the  several  colleges  of  Eton,  Westminster, 

*  and  Winchester,  and  in  and  by  their  several  wills  or  other 
'  instruments  of  donation,  have  directed  or  may  direct,  that  the 

*  profits  arising  from  the  printing  and  reprinting  such  books 
'  shall  be  applied  or  appropriated  as  a  fund  for  the  advancement 
'  of  learning,  and  other  beneficial  purposes  of  education,  within 

*  the  said  universities  and  colleges  aforesaid :  And  whereas 
'  such  useful  purposes  will  frequently  be  frustrated,  unless  the 
'  sole  printing  and  reprinting  of  such  books,  the  copies  of  which 
'  have  been  or  shall  be  so  bequeathed  or  given  as  aforesaid, 

*  be  preserved  and  secured  to  the  said  universities,  colleges, 
'  and  houses  of  learning  respectively,  in  perpetuity  :'  May  it 
therefore  please  your  Majesty  that  it  may  be  enacted ;  and  be 
it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  the  said  universities  and  col- 
lies respectively  shall,  at  their  respective  presses,  have,  for 
ever,  the  sole  liberty  of  printing  and  reprinting  all  such  books 
as  shall  at  any  time  hcreaflter  have  been,  or  (having  not  been 
heretofore  published  or  assigned)  shall  at  any  time  hereafter 


15  Geo.  3, 
c.  53. 


Universities, 
&c.  to  have, 
for  ever,  the 
sole  right  of 
printiog,  &c. 
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Persons  prinu 
log  or  flelliog 
BQch  booksi 
shall  forfeit  the 
same,  and  also 
Id.  for  every 
sheet; 


ooe  moiety  to 
his  Majesty, 
and  the  other 
to  the  prose- 
cutor. 


be  bequeathed,  or  otherwise  given  by  the  author  or  authors  of 
the  same  respectively,  or  the  representadves  of  such  author  or 
authors,  to  or  in  trust  for  the  said  universities,  or  to  or  in  trust 
for  any  coll^  or  house  of  learning  within  the  same,  or  to  or 
in  trust  for  the  said  four  universities  in  Seotiand^  <v  to  or  in 
trust  for  the  said  coll^;e8  of  jBtoii,  fFettmuuter^  and  WmeheMterj 
or  any  of  them,  for  the  purposes  aforesaid,  unless  the  same 
shall  have  been  bequeathed  or  given,  or  shall  hereafter  be 
bequeathed  or  given,  for  any  term  of  years,  or  other  limited 
term ;  any  law  or  usage  to  the  contzary  hereof  in  any  wise 
notwithstanding. 

II.  And  it  is  hereby  further  enacted,  that  if  any  bookaeller, 
printer,  or  other  person  whatsoever,  from  and  after  the  twenty- 
fourth  d^y  of  /tuie,  one  thousand  seven  hundred  and  seventy- 
five,  shall  print,  reprint,  or  import,  or  cause  to  be  printed, 
reprinted,  or  imported,  any  such  book  or  books ;  or,  knowing 
the  same  to  be  so  printed  or  reprinted,  shall  sell,  publish,  or 
expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to 
sale,  any  such  book  or  books ;  then  such  offender  or  offenders 
shall  forfeit  such  book  or  books ;  and  all  and  every  sheet  or 
sheets,  being  part  of  such  book  or  books,  to  the  university, 
college,  or  house  of  learning  respectively,  to  whom  the  copy 
of  such  book  or  books  shall  have  been  bequeathed  or  given  as 
aforesaid,  who  shall  forthwith  damask  and  make  waste  paper 
of  them ;  and  further,  that  such  offender  or  offenders  shall 
forfeit  one  penny  for  every  sheet  which  shall  be  found  in  his, 
her,  or  their  custody,  either  printed  or  printing,  published  or 
exposed  to  sale,  contrary  to  the  true  intent  and  meaning  of 
this  act;  one  moiety  thereof  to  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof 
to  any  persons  who  shall  sue  for  the  same ;  to  be  recovered  in 
any  of  his  Majesty's  courts  of  record  at  JVesiminster,  or  in  the 
court  of  session  in  Scotland^  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoin,  privilege,  or 
protection,  or  more  than  one  imparlance,  shall  be  allowed. 

III.  Provided  nevertheless,  That  nothing  in  this  act  ex« 
tend  to  grant  any  exclusive  right,  otherwise  than  so  long  as 
the  books  or  copies  belonging  to  the  said  universities  or  col- 
leges are  printed  only  at  their  own  printing  presses  within  the 
said  universities  or  colleges  respectively,  and  for  their  sole 
benefit  and  advi^tage  :  and  that  if  any  university  or  college 
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shall  delegate,  grant,  lease,  or  sell  their  cq[>yrights,  or  ex- 
clnsiye  rights  of  printing  the  hooks  herehy  granted  or  any 
part  thereof,  or  shall  allow,  permit,  or  authorise  any  person  or 
persons,  or  hodies  corporate,  to  print  or  reprint  the  same, 
that  then  the  privileges  herehy  granted  are  to  become  void  and 
of  no  effect,  in  tlie  same  manner  as  if  this  act  had  not  been 
made ;  hut  the  said  universities  and  colleges,  as  aforesaid, 
shall  nevertheless  have  a  right  to  sell  such  copies  so  be- 
queathed or  given  as  aforesaid,  in  like  manner  as  any  author 
or  authors  now  may  do  under  the  provisions  of  the  statute  of 
the  ei^th  year  of  her  Majesty  Queen  Anne. 

'  And  whereas  many  persons  may  through  ignorance  offend 
'  against  this  act,  unless  some  provision  be  made,  whereby 
'  the  property  of  every  such  book  as  is  intended  by  this  act 
'  to  be  secured  to  the  said  universities,  colleges,  and  houses 
*  of  learning  within  the  same,  and  to  the  said  universities  in 
'  Scotland^  and  to  the  respective  colleges  of  EUm^  WestminsieTf 
'and   Winchester,  may  be    ascertained   and  known;'   Be  it  Nopenon 
therefore  enacted  by  the  authority  aforesaid,  That  nothing  in  '"nlS^un- 
this  act  contained  shall  be  construed  to  extend  to  subject  any  i^  entered 
book^Uer,  printer,  or  other  penK,n  whatMever,  to  the  for-  ^^^^^ 
feitures  or  penalties  herein  mentioned,  for  or  by  reason  of  the  entered  within 
printing  or  reprinting,  importing  or  exposing  to   sale,  any  aft^'tl^i^. 
book  or  books,  unless  the  title  to  the  copy  of  such  book  or 
books,  which  has  or  have  been  already  bequeathed  or  given  to 
any  of  the  said  universities  or  colleges  aforesaid,  be  entered 
in  the  register  book  of  the  Company  of  Stationers,  kept  for 
that  purpose,  in  such  manner  as  hath  been  usual,  on  or  before 
the  twenty-fourth  day  of  June,  one  thousand  seven  hundred 
and  seventy -five  ;  and  of  all  and  every  such  book  or  books 
as  may  or  shall  hereafter  be  bequeathed  or  given  as  aforesaid, 
be  entered  in  such  register,  within  the  space  of  two  months 
after  any  such  bequest  or  gift  shall  have  come  to  the  know- 
ledge of  the  vice-chancellors  of  the  said  universities,  or  head 
of  houses  and  colleges  of  learning,  or  of  the  principal  of  any 
of  the  said  four  universities  respectively  ;  for  every  of  which 
entries  so  to  be  made  as  aforesaid,  the  sum  of  sixpence  shall 
be  paid  and  no  more ;  which  said  register  book  shall  and  may, 
at  all  seasonable  and  convenient  times,  be  referred  to,  and  in- 
spected by  any  bookseller,  printer,  or  other  person,  without 
any  fee  or  reward  ;    and  the  clerk  of  the  said  Company  of 
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Stationers  shall,  ^iien  and  as  oflen  as  thereunto  required, 
give  a  certificate  under  his  hand  of  such  entry  or  entries, 
and  for  every  such  certificate  may  take  a  fee  not  exceeding 
sixpence. 

y .  And  be  it  further  enacted,  That  if  the  clerk  of  the  said 
Company  of  Stationers  for  the  time  being  shall  refuse  or 
neglect  to  roister  or  make  such  entry  or  entries,  or  to  give 
anch  certificate,  being  thereunto  required  by  the  agent  of  either 
of  the  said  universities  or  colleges  aforesaid,  being  the  pro- 
prietor of  such  copyright  or  copyrights  as  aforesaid  (notice 
being  first  given  of  such  refusal  by  advertisement  in  the 
Oatetie,)  shall  have  the  like  benefit  as  if  such  entry  or  entries, 
certificate  or  certificates,  had  been  duly  made  and  given  ;  and 
the  clerk  so  refusing  shall,  for  every  such  offence,  fbi£eit 
twenty  pounds  to  the  proprietor  or  proprietors  of  every  such 
copyright ;  to  be  recovered  in  any  of  his  Majesty's  Court*  of 
Record  at  WeUminster,  or  in  the  Court  of  Session  in  Seoihuid^ 
by  action  of  debt,  bill,  plaint,  or  information,  in  which  no 
wager  of  law,  essoin,  privilege,  protection,  or  more  than  one 
imparlance  shall  be  allowed. 

¥!•  'And  whereas  in  and  by  an  act  of  parliament  made  in  the 
reign  of  her  late  Majesty  Queen  Anne,  intituled  An  Act  far  the 
Encouragemeniof  Learning,  by  vesting  the  Copies  of  ffrinied  Books 
in  the  Authors  or  Purchasers  of  such  Copies,  during  the  times 
therein  mentioned,  it  is  enacted,  That  nine  copies  of  each  book 
or  books,  upon  the  best  paper,  that,  from  and  after  the  tenth 
day  of  April,  one  thousand  seven  hundred  and  ten,  should  be 
printed  and  published,  as  therein  mentioned,  or  reprinted 
and  published  with  additions,  shall  by  the  printer  or  printers 
thereof  be  delivered  to  the  warehouse  keeper  of  the  said  Com- 
pany of  Stationers  for  the  time  being,  at  the  Hall  of  the 
said  Company,  before  such  publication  made,  for  the  use  of 
the  royal  library,  the  libraries  of  the  four  universities  in 
Scotland,  and  the  library  of  Sion  College  in  London^  and 
the  library  commonly  called  The  Library  bilonging  to 
the  Faculty  of  Advocates  in  Edinburgh,  respectively ;  which 
such  warehouse  keeper  was  thereby  required,  within  ten 
days  after  demand  by  the  keepers  of  the  respective  libraries, 
or  any  person  or  persons  by  them^  or  any  of  them,  autho- 
rised to  demand  the  said  copy,  to  deliver  the  same  for  the 
use  of  the  aforesaid  libraries ;  and  if  any  proprietor,  book- 
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'  seller,  or  printer,  or  the  said  warehouse  keeper  of  the  said  Com- 
'  pany  of  Stationers,  should  not  observe  the  direction  of  the  sa^d 

*  act  therein,  that  then  he  and  they  so  making  default,  in  not  de- 
'  livering  the  said  printed  copies  as  aforesaid,  should  forfeit  as 

*  therein  mentioned  ;    and  whereas  the  said  provision  has  not 

*  proved  effectual,  but  the  same  hath  been  eluded  by  the  entry 

*  only  of  the  title  to  a  single  volume,  or  of  some  part  of  such 

*  book  or  books  so  printed  and  published  or  reprinted  and  repub- 

*  lisbed  as  aforesaid ;'  be  it  enacted  by  the  authority  aforesaid. 

That  no  person  or  persons  whatsoever  shall  be  subject  to  the  Nq  person 
penalties  in  the  said  act  mentioned,  for  or  by  reason  of  the  subjccf  to 
printing  or  reprinting,  importmg  or  exposing  to  sale,  any  book  the  said  act, 
or  books,  without  the  consent   mentioned  in  the   said   act,  unless  the  title 
unless  the  title  to  the  copy  of  the  whole  of  such  book,  and  the  whole  be 
every  volume  thereof,  be  entered,  in  manner  directed  by  the  entered,  kc. 
said  act,  in  the  register  book  of  the  Company  of  Stationers, 
and   unless  nine  such  copies  of  the  whole  of  such  book  or 
books,  and  every  volume  thereof  printed  and  published,  or 
reprinted    or   republished,    as    therein    mentioned,   shall   be 
actually  delivered  to  the  warehouse  keeper  of  the  said  Com- 
pany, as  therein  directed,  for  the  several  uses  of  the  several 
libraries  in  the  said  act  mentioned. 

VII.  And  be  it  further  enacted,  by  the  authority  aforesaid,   Limitation  of 
That  if  any  action  or  suit  shall  be  commenced  or  brought  actions. 
against  any  person  or  persons  whatsoever,  for  doing,  or  causing 

to  be  done,  any  thing  in  pursuance  of  this  act,  the  defendants 

in  such  action  may  plead  the  general  issue,  and  give  the  spe-   General  issue. 

dal  matter  in  evidence ;  and  if  upon  such  action  a  verdict,  or 

if  the  same  shall  be  brought  in  the  Court  of  Session  in  Scotland, 

a  judgment  be  given  for  the  defendant,  or  the  plaintiff  become 

nonsuited,  and  discontinue  his  action,  then  the  defendant  shall 

have  and  recover  his  full  costs,  for  which  he  shall  have  the  same 

remedy  as  a  defendant  in  any  case  by  law  hath. 

VIII.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  this  act  shall  be  adjudged,  deemed,  and  taken  to  be  a 

public  act ;  and  shall  be  judicially  taken  notice  of  as  such  by  public  act. 
all  Judges,  Justices,  and  other  persons  whatsoever,  without 
specially  pleading  the  same. 
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No.  XX. 

17  Geo.  3,  c.  57. 

Ah  act  for  more  effectually  securing  the  Property  of  PrhUs  to 
Inventors  and  Engravers^  by  enabling  them  toeueforand 
recover  Penalties  in  certain  Cases. 

17  Geo.  3,  '  Whereas  an  act  of  parliament  passed  in  the  eighth  year 

8  Geo  2  '  ^^  ^^  '®^  ®^  ^  ^'^  Miyesty  king  George  the  seocmd. 

'  intituled,  An  Act  for  the  Encouragement  of  the  Arts  ofDe-^ 

*  signing,  Engraving^  and  etching  Historical  and  other  Prmte^  by 

*  vesting  the  Properties  thereof  in  the  Inventors  and  Engravers, 

*  during  the  time  therein  menHoned :  And  whereas  by  an  act  <tf 
7  Geo.  3.          '  parliament,  passed  in  the  seventh  year  of  the  reign  of  his  present 

'  Majesty,  for  amending  and  rendering  more  effectual  the  afore- 
'  said  act,  and  for  purposes  therein  mentioued,  it  was  (among 
'  other  things)  enacted,  That,  from  and  after  the  first  day  of 
'  January  one  thousand  seven  hundred  and  six^-seveD»  all 
'  and  every  person  or  persons  who  should  engrave,  etch,  or 
'  work  in  mezzoiinto  or  chiaro  osewo^  or  cause  to  he  engraved, 
'  etched,  or  worked,  any  print  taken  from  any  picture,  drawing, 
'  model,  or  sculpture,  either  ancient  or  modem,  should  have, 
'  and  were  thereby  declared  to  have,  the  benefit  and  protection 
'  of  the  said  former  act,  and  that  act,  for  the  term  therein  after 
'  mentioned,  in  like  manner  as  if  such  print  had  been  graved  or 
'  drawn  from  the  original  design  of  such  graver,  etcher,  or 
'  draughtsman :  and  whereas  the  said  acts  have  not  efiectually 
'  answered  the  purposes  for  which  they  were  intended,  and  it 
'  is  necessary  for  the  encouragement  of  artists,  and  for  seeming 
'  to  them  the  property  of  and  in  their  works,  and  for  the  ad- 
'  vancement  and  improvement  of  the  aforesaid  arts,  that  such 
« further  provisions  should  be  made  as  are  hereinafter  mentioned 
'  and  contained  ;*  may  it  therefore  please  your  Mc^esty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the  King's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same.  That, 
from  and  after  the  twenty-fourth  day  of  June^  one  thousand 
seven  hundred  and  seventy-seven,  if  any  engraver,  etcher, 
printseller,  or  other  person,  shall,  within  the  time  limited  by 
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the  aforesaid  acts,  or  either  of  them,  engrave,  etch,  or  work.   If  any  en- 
or  cause  or  procure  to  be  engraved,  etched,  or  worked  in  g'^J'«^*tc. 
MezsoiiKio  or  Chiaro  Oscuro,  or  otherwise,  or  in  any  other  &c.  any  Driot, 
manner  copy  in  the  whole,  or  in  part,  by  varying,  adding  to,  ^*^^°**J '°® 
or  diminishing  from,  the  main  design,  or  shall  print,  reprint,  proprietor,  he 
or  import  for  sale,  or  cause  or  procure  to  be  printed,  reprinted,  jj  j^,^®  l»ble 
or  imported  for  sale,  or  shall  publish,  sell,  or  otherwise  dispose  double  costs. 
o£,  or  cause  or  procure  to  be  published,  sold,  or  otherwise  dis- 
posed of,  any  copy  or  copies  of  any  historical  print  or  prints, 
or  any  print  or  prints  of  any  portrait,  conversation,  landscape, 
or  architecture,  map,  chart,  or  plan,  or  any  other  print  or 
prints  whatsoever,  which  hath  or  have  been,  or  shall  be,  en- 
graved,  etched,   drawn,  or  designed,  in  any  part  of  Great 
Britain,   without  the  express  consent  of  the  proprietor  or 
proprietors  thereof  first  had  and  obtained  in  writing,  signed 
by  him,  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  then  every  such  proprietor  or  pro- 
prietors shall  and  may,  by  and  in  a  special  action  upon  the 
case,  to  be  brought  against  the  person  or  persons  so  offending, 
recover  such  damages  as  a  jury  on  the  trial  of  such  action, 
or  on  the  execution  of  a  writ  of  inquiry  thereon,  shall  give  or 
assess,  together  with  double  costs  of  suit. 


No.  xxr. 

27  Geo.  3,  c.  38. 

An  act  for  the  Encouragement  of  the  Arts  of  designing  and 
printing  Linens,  Cottons,  CaUcoes,  and  Muslins,  hy  vesting 
the  Properties  thereof  in  the  Designers,  Printers,  and  Pro- 
prietors for  a  limited  time. 

'  Whereas  it  may  be  expedient,  for  the  encouragement  of  27  Geo.  3, 
'  the  arts  of  designing  original  patterns  for  linens,  calicoes,  ^  ^^*   . 

*  cottons,  and  muslins,  to  vest  the  property  thereof  in  the  de- 

*  signers,  printers,  or  proprietors,  for  a  limited  time ;  for  which 
'  purpose  may  it  please  your  Majesty,  that  it  may  be  enacted  ;* 

d 
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and  be  it  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and 
From  June  1,  by  the  authority  of  the  same,  That,  from  and  after  the  first  day 
S/^o?£.T  of  y««,  one  thau«nd. even  hundred  «.deighty..even,«ery 
original  pattern  person  who  shall  invent,  design,  and  print,  or  eanae  to  be 
Hnenfl"o  b^ve  ^i^^c°^»  designed,  and  printed,  and  become  the  proprietor  of 
the  sole  right  any  new  and  original  pattern  or  patterns  for  printing  linens, 
foMwo^months  <^^^^^f  calicoes,  or  muslins,  shall  have  the  sole  right  and 
from  first  liberty  of  printing  and  reprinting  the  same  for  the  term  of 

pu  ica  100 ,  ^^^  months,  to  commence  from  the  day  of  the  fint  publishing 
thereof,  which  shall  be  truly  printed,  with  the  name  of  the 
printer  or  proprietors  at  each  end  of  every  sncfa  pieee  of 
and  whoever  linen,  cotton,  calico,  or  muslin ;  and  that  if  any  calieo-iNdnleff 
r;^"  liaen^per.  or  other  pe^on  whauoe^.  from  and  .ft-r  the 
print  the  same,  first  day  of  June^  one  thousand  seven  hundred  and  eighty- 
an  action  for^  seven,  within  the  time  limited  by  this  act,  shall  print,  wotk, 
damages;  or  Copy,  such  original   pattern  or  patterns,  or  cauae  to  be 

printed,  worked,  or  copied,  such  original  pattern  or  pattema, 
or  shall  print  or  reprint,  or  cause  to  be  printed  or  reprimled, 
any  such  pattern  or  patterns,  and  shall  publish,  sell,  or  expose 
to  sale,  or  in  any  other  manner  dispose  o(  or  cause  to  be 
published,  sold,  or  exposed  to  sale,  or  in  any  other  manner  dis- 
posed of,  any  linen,  cotton,  calico,  or  muslin,  so  printed  withont 
the  consent  of  the  proprietor  or  proprietors  thereof,  first  had 
and  obtained  in  ¥rriting,  signed  by  him  or  them  respectively, 
in  the  presence  of  two  or  more  credible  witnesses,  knowing 
the  same  to  be  so  printed  or  reprinted  without  the  oonseot 
of  the  proprietor  or  proprietors  of  such  pattern,  then  every 
such  proprietor  or  proprietors  shall  and  may,  if  the  ofGence 
be  committed  in  England^  by  and  in  a  special  action  upon 
the  case,  to  be  brought  against  the  person  or  persons  so 
oflfending,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action,  or  on  the  execution  of  a  writ  of  inquiry  thereon,  shall 
give  or  assess,  together  with  costs  of  suit,  in  which  no  winger 
of  law,  essoin,  privilege,  or  protection,  or  more  than  one 
imparlance,  shall  be  allowed ;  and  if  the  ofienee  be  com- 
mitted in  Scotland^  every  such  proprietor  or  proprietors  shall 
and  may,  by  an  action  to  be  brought  before  the  Court  of 
Session,  or  any  Judge  competent  to  try  civil  causes  within 
his  bounds,  recover  such  damages  as  the  said  Court  of  Sessku, 
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or  the  said  Judge,  shall  give  or  assess,  and  for  payment 

whereof  decree  shall  be  issved,  with  AiU  costs  of  suit,  on  which 

all  such  execution  shall  pass  as  is  competent  by  the  laws 

snd  practice  of  Seathmd  in  the  like  cases :  Provided  never-  but  aoy  person 

tiieless,  that  it  shall  and  may  be  lawful  for  any  person  or  pj^J^^]^  ^^ 

persons  who  shall  hereafter  purchase  any   plate  or  plates,  proprietonmay 

Uotk  or  blocks,  for  printing,  from  the  proprietors  thereof,  P'^t^(>««<^'"* 

to  print,  reprint,  and  expose  to  sale,  or  cause  to  be  printed, 

itprittted,  and  exposed  to  sale,  fieom  the  said  plates  or  blocks, 

without  being  liable  to  any  action  on  that  account. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  Mode  of 
That  if  any  action  or  suit  shall  be  commenced  or  brought  ofl^^^J^in,t 
sgaiDst  any  person  or  persons  whatsoever,  for  any  offence  thu  act 
committed  against  this  act,  the  same  shall  be  brought  within 

the  space  of  six  months  after  so  doing,  and  the  defendant  or 
defimdants,  in  such  action  or  suit,  if  brought  in  Enghmdt 
shell  sad  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence ;  and  if,  upon  such  action  or  suit,  a  verdict 
shall  be  given  for  the  defendant  or  defendants,  or  if  the 
plaintiff  or  plaintiffs  become  nonsuited,  or  discontinue,  his,  her, 
or  their  action  or  actions,  then  the  defendant  or  defendants 
shall  have  and  receive  full  costs ;  for  the  recovery  whereof 
he  shall  have  the  same  remedy  as  any  other  defendant  or 
defendants  in  any  other  ease  hath  or  have  by  law ;  and  if 
SBch  action  be  biou^t  in  Scotland,  and  not  insisted  in,  or  if 
the  defendant  be  assoilsied,  then  the  defendant  shall  be  en* 
titled  to  full  costs,  for  the  recovery  whereof  he  shall  have  the 
same  remedy  as  heieinrbefore  is  given  to  the  pursuer. 

III.  And  be  it  further  enacted  by  the  authorily  aforesaid.  Act  to  contiDue 
That  this  act  shall  continue  in  force  for  one  year,  and  from  ^°  ^^^^  ^°' 
thence  to  the  end  of  the  then  next  session  of  parliament;  to  the  end  of 
snd  shall  be  deemed,  adjudged,  and  taken  to  be  a  public  act,  th«  then  next 

session. 

and  be  judicially  taken  notice  of  as  such  by  all  Judges,  Justices,  r    ti    ed  b 
snd  other  persons  whatsoever,    without  specially  pleading  29  Geo.  3, 
the  sane.  ^'  '^• 
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No.  XXII. 

34  Geo.  3,  c.  23. 

An  act  for  amending  and  making  perpetual  an  act  made  in  the 
iwentg-setfenih  Year  of  ike  Reign  of  hiepreeent  Mafesigt  fV 
Hiuiedf  An  Act  for  the  Enoouragement  of  the  Arts  of  design- 
ing and  printing  Linens,  Cottons,  Calicoes  and  Muslins,  by 
▼eating  the  Properties  thereof  in  the  Designers,  Printers, 
and  Proprietors,  for  a  limited  Time. 


34  Geo.  Z, 
c.  23. 
27  Geo.  3. 


29  Geo.  3. 


Expedient  to 
eitend  time 
limited  by 
27  Geo.  3. 


Term  further 
ettended. 


'  Whereas  an  act  was  made  in  the  twenty-seventfa  year  of 

*  the  reign  of  his  present  Majesty  (intituled,  An  Act  for  ike 
^  Eneowagemeni  of  ike  Arte  of  deeigning  and  prkUing  Linens^ 

*  CotUmit   CaUeoee   and  MnsUne^   bg  ifesUng  the  Prepertie* 

*  thereof  m  the  Designers,  Printers  and  Proprietortf  for  a 
'  limited  time) ;  which  said  act  was,  by  another  act  made  in 

*  the  twenty-ninth  year  of  tlie  reign  of  his  present  Majesty, 

*  continued  from  the  expiration  thereof  until  the  first  day  of 
'/ttfyone  thonsand  seven  hundred  and  ninety  four:  And 
'whereas  the  said  first  recited  act  bath  by  experience  been 
'  found  to  be  useful  and  beneficial :  And  whereas  it  is  expe- 
'  dient  that  the  time  limited  by  the  said  first  recited  a^  for 
'  vesting  the  property  of  new  and  original  patterns  for  printing 
'  linens,  cottons,  calicoes,  or  muslins,  in  the  designers,  printers, 
*and  proprietors  thereof,  should  be  extended  for  a  longer 
'  time :'  May  it  please  your  Majesty  that  it  may  be  enacted, 
and  be  it  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  That,  from  and  after  the 
first  day  of  Julg  one  thousand  seven  hundred  and  ninety- 
four,  every  person  who  shall  invent,  design  and  print,  or 
eause  to  be  invented,  designed  and  printed,  and  become  the 
proprietor  of  any  new  and  original  pattern  or  patterns  for 
printing  linens,  cottons,  calicoes,  or  muslins,  shall  have  the 
sole  right  and  liberty  of  printing  and  reprinting  the  same  for 
the  term  of  three  months,  to  commence  from  the  day  of  the 
first  publishing  thereof,  which  shall  be  truly  printed  with  the 
name  of  the  printer  or  proprietors  at  each  end  of  every  sncfa 
piece  of  linen,  cotton,  calico,  or  muslin  ;  and  that  if  any  calico- 
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printer,  linen-draper,  or  other  person  whatsoever,  from  and  after 
the  said  first  day  of  Juljf  one  thousand  seven  hundred  and 
ninety-four,  within  the  time  limited  hy  this  act,  shall  print, 
work,  or  copy  such  original  pattern  or  patterns,  or  cause  to  be 
printed,  worked,  or  copied  such  original  pattern  or  patterns, 
or  shall  print  or  reprint,  or  cause  to  be  printed  or  reprinted, 
any  auch  pattern  or  patterns,  and  shall  publish,  sell,  or  expose 
to  sale,  or  any  other  manner  dispose  of,  any  linen,  cotton,  ca- 
lico or  muslin,  so  printed,  (without  the  consent  of  the  proprietor 
or  proprietors  thereof  first  had  and  obtained  in  writing,  signed 
by  him  or  them  respectively  in  the  presence  of  two  or  more, 
credible  witnesses,)  knowing  the  same  to  be  so  printed  or 
reprinted  without  the  consent  of  the  proprietor  or  proprietors 
of  such  pattern ;  then  every  such  proprietor  or  proprietors 
shall  and  may,  if  the  ofience  be  committed  in  England,  by  and 
in  a  apeotal  action  upon  the  case,  to  be  brought  against  the 
person  or  persons  so  offending,  recover  such  damages  as  a 
jury  on  the  trial  of  such  action,  or  on  the  execution  of  a  writ 
of  inquiry  thereon,  shall  give  or  assess,  together  with  costs 
of  suit,  in  which  no  wager  of  law,  essoin,  privilege  or  pro- 
tection, or  more  than  one  imparlance,  shall  be  allowed :  And  ^c^  "^'^^^ 
that  in  all  other  respects  the  said  first  recited  act,  and  all  the  ^  ^^  ' 
dauaes,  matters  and  things  therein  contained,  (except  so 
&r  as  the  same  is  varied  by  this  act,)  shall  be,  and  the  same 
is  hereby  made  perpetual. 


No,  XXIII. 

38  Geo.  3,  c.  71. 

An  jiei  for  encouraging  ihe  Art  of  making  new  Modek  and 
Coits  of  Bnattf  and  other  things  therein  mentioned. 

*  Whereas  divers  persons  have,  by  their  own  genius*  industryi 
« pains,  and  expense,  improved  and  brought  the  art  of  making 
'  new  models  and  casts  of  busts,  and  of  statues  of  human  figures, 
'  and  of  animals,  to  great  perfection,  in  hopes  to  have  reaped 
'  the  sole  benefit  of  their  labours ;  but  that  divers  persons  have 
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The  Hole  right 
and  property 
of  making 
models  or  casts 
shall  be  vested 
in  the  original 
proprietor  for 
fourteen  years. 


Person  making 
copies  of  any 
model  or  cast, 
without  the 
written  consent 
of  the  pro- 

Krietor,  may 
e  prosecuted 
for  damages, 
by  a  special 
action  on  Ihc 
case. 


*  (without  the  consent  of  the  proprietors  thereof)  copied  and 
'  made  moulds  from  the  said  models  and  casts,  and  sold  hase 
'  copies  and  casts  of  such  new  models  aftid  casts,  to  the  great 
'  prejudice  and  detriment  of  the  original  proprietors,  and  to  the 
'  discouragement  of  the  art  of  making  sudi  new  modelt  and 
'  casts  as  aforesaid :'  For  remedy  whereof,  and  for  prcTenting 
such  practices  for  the  future,  may  it  please  your  Majesty  that 
it  may  he  enacted ;  and  he  it  enacted  hy  die  King's  most  ex* 
cellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temponl,  and  Commons,  m  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  Uiat 
from  and  after  the  passing  of  this  act,  every  person  wbo  shall 
make  or  cause  to  be  made  any  new  model,  or  copy  or  east 
made  from  such  new  model,  of  any  bust,  or  any  part  of  the 
human  figure,  or  any  statue  of  the  human  figure,  or  the  head 
of  any  animal,  or  any  part  of  any  animal,  or  die  atatae  of  any 
animal ;  or  shall  make  or  cause  to  be  made  any  new  modd, 
copy,  or  cast  fix)m  such  new  model,  in  alto  or  basso  relievo, 
or  any  work  in  which  the  representation  of  any  humaa  lignre 
or  figures,  or  the  representation  of  any  animal  or  animals  ahail 
be  introduced,  or  shall  make  or  cause  to  be  made  any  new 
cast  from  Nature  of  any  part  or  parts  of  the  human  figure,  or 
of  any  part  or  parts  of  any  animal,  shall  have  the  sole  right 
and  property  in  every  such  new  model,  copy,  or  cast,  and  also 
in  every  such  new  model,  copy,  or  cast  in  alto  or  basso  relievo, 
or  any  work  as  aforesaid,  and  also  in  every  such  new  cast  from 
Nature  as  aforesaid,  for  and  during  the  term  of  fourteen  yean 
from  the  time  of  first  publishing  the  same :  Provided  always, 
that  every  person  who  shall  make  or  cause  to  be  made  aoy 
such  new  model,  copy,  or  cast,  or  any  such  new  model,  copy, 
or  cast  in  alto  or  basso  relievo,  or  any  work  as  aforesaid,  or  any 
new  cast  from  Nature  as  aforesaid,  shall  cause  his  or  her  name 
to  be  put  thereon,  with  the  date  of  the  publication,  b^ore  the 
same  shall  be  published  and  exposed  to  sale. 

II.  And  be  it  further  enacted,  that  if  any  person  shaD,  wiHun 
the  said  term  of  fourteen  years,  make  or  cause  to  be  made  any 
copy  or  cast  of  any  such  new  modd,  copy,  or  cast,  or  any  tuefa 
model,  copy,  or  cast  in  alto  or  basso  relievo,  or  any  sudi  work 
as  aforesaid,  or  any  such  new  cast  from  Nature  as  aforesaki, 
either  by  adding  to  or  diminishing  from  any  such  new  model 
copy,  or  cast,  or  adding  to  or  diminishing  from  any  soch  new 


Appendix,  55 

model,  copy,  or  cftsi  in  alto  or  basso  relievo,  or  any  such  work 
as  aforasaidy  or  adding  to  or  diminishipg  from  any  such  new 
cast  of  Nature,  or  shall  cause  or  procure  the  same  to  be  done, 
or  shall  import  any  copy  or  cast  of  such  new  model,  copy,  or 
cast,  or  copy  or  cast  of  such  new  model,  copy,  or  cast  in  alto 
or  bssso  relievo,  or  any  such  work  aforesaid,  or  any  copy  or 
east  of  any  such  new  cast  from  Nature  as  aforesaid,  for  sale,  or 
shall  sell  or  odierwise  dispose  of,  or  cause  or  procure  to  be 
s(dd  or  exposed  to  sale,  or  otherwise  disposed  of^  any  copy  or 
cast  of  any  such  new  model,  copy,  or  cast,  or  any  copy  or  cast 
of  sQch  new  model,  copy,  or  cast  in  alto  or  basso  relievo,  or 
any  such  work  as  aforesaid,  or  any  copy  or  cast  of  any  such 
new  cast  from  Nature  as  aforesaid,  without  the  express  consent 
of  the  proprietor  or  proprietors  thereof  first  had  and  obtained, 
in  writing  signed  by  him,  her,  or  them  respectively,  with  his, 
her,  or  their  hand  or  hands,  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  then  and  in  all  or  any  of  the 
cases  aforesaid,  every  proprietor  or  proprietors  of  aoy  such 
ociginal  model,  copy,  or  cast,  and  every  proprietor  or  pro* 
prietocs  of  any  such  original  model,  or  copy  or  cast  in  alto  or 
basso  relievo,  or  any  such  work  as  aforesaid,  or  the  proprietor 
or  proprietors  of  any  such  new  cast  from  Nature  as  aforesaid 
respectively,' shall  and  may,  by  and  in  a  special  action  upon 
the  ease,  to  be  brought  against  the  person  or  persons  so 
offending,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action,  or  on  the  execution  of  a  writ  of  inquiry  thereon,  shall 
give  or  assess,  together  with  full  costs  of  suit. 

III.  Provided  nevertheless,  that  no  person  who  shall  here-  Except  such 
after  purchase  the  right,  either  in  any  such  model,  copy,  or  V^°^  ^^ 
cast,  or  in  any  such  model,  copy,  or  cast  in  alto  or  basso  re-  the  same  of  the 
lievo,  or  any  such  work  as  aforesaid,  or  any  such  new  cast  onginat  pro- 
from  Nature,  of  the  original  proprietor  or  proprietors  thereof, 

shall  be  subject  to  any  action  for  vending  or  selling  any  cast 
or  copy  from  the  same ;  any  thing  contained  in  this  act  to  the 
contrary  hereof  notwithstanding. 

IV.  Provided  also,  that  all  actions  to  be  brought  as  afore-  Lamiution  of 
said,  against  any  person  or  persons  for  any  offence  committed  sctioDs. 
against  this  act,  shall  be  commenced  within  six  calendar  months 

next  after  the  discovery  of  every  such  offence,  and  not  after- 
wards. 
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No.  XXIV. 

41  Geo.  3,  c.  107. 

An  Act  for  the  Juriher  Bneemragement  of  Learmm^^  m  ike 
United  Kingdom  of  Great  Britain  and  Ireland^  by  aeemring 
the  Copies  and  Copjfripht  of  printed  Booke  to  the  AttikorM 
of  such  BookSf  or  their  Assigns,  for  the  time  herein  men- 
tioned. 

Authors  of  '  Whereas  it  is  expedient  that  farther  protection  should  be 

^^^^^^\    '  afforded  to  the  authors  of  books,  and  the  pncGfaaaers  of  die 
not  printed  or     '  copies  and  copyright  of  the  same,  in  the  United  Kingdom  of 

pubKshed.aod    <  Qr^^t  Britain  and  Ireland;*  may  it  therefore  please  your 
of  books  lobe.,  .  ,  ,  ,,..  ^i^t 

hereafter  com-    Majesty  that  it  may  be  enacted ;  and  be  it  eaaeted  by  the 

t^i^^'  ^°^         King's  most  excellent  Majesty,  by  and  with  the  advice  and 

shall  hare  the    consent  of  the  Lords  Spiritual  and  Tempofal,  and  Commoiis, 

sole  right  of       j„  this  present  Parliament  assembled,  and  by  ibe  aathorky  of 

pnntingthem       ,  "^     ,         ,  ,  ^  ,      ,         ,      ,        i       , 

for  fourteen        the  same,  that  the  author  of  any  book  or  books  already  oon- 

y^^'  posed,  and  not  printed  or  published,  and  the  audior  of  any 

book  or  books  which  shall  hereafter  be  composed,  and  the 

assignee  or  assigns  of  such  authors  respectively,  shall  have 

the  sole  liberty  of  printing  and  reprinting  of  such  book  and 

books,  for  the  term  of  fourteen  years,  t6  commenee  (ram  the 

Booksellers,       day  of  first  publishing  the  same,  and  no  longer ;  and  that  if 

oftbe  Umt^'^  ^^^  Other  bookseller,  printer,  ot  other  person  whosoever,  in 

Kingdom,  or      any  part  of  the  said  United  Kingdom,  or  in  any  part  oi  the 

M^^domY-^     ^^**^  dominions  in  Europe,  shall,  from  and  after  Uie  passing 

nions,  who        of  this  act,  print,  reprint,  or  import,  or  shall  cause  to  be 

«^»  ^^'  '^^^  o'  '""P"^'  .ny  «ch  bo*  «  book., 
import,  &c.        Without  the  consent  of  the  proprietor  or  proprietors  of  the 

w"t^.outco^nt  «>Py"«*»^  ^^  a°d  in  such  book  or  books  first  had  and  obtained 
of  the  pro-  in  writing,  signed  in  the  presenee  of  two  or  more  eredihie 
^^l!ttble  to  an  ^^^^*^t  or,  knowing  the  same  to  be  so  printed,  reprinted, 
action  for  or  imported,  without  such  consent  of  such  proprietor  or  pro- 

shairafsoforflh  V^^^^^t  ^^^^  sell,  publish,  or  expose  to  sale,  or  cause  to  be 
the  books  to  sold,  published,  or  exposed  to  aale*  or  shall  have  in  his  or 
and  3d  ^per^^'  ^^^^  possession  for  sale,  any  such  book  or  books,  without  snch 
sheet,  half  to  consent  first  had  and  obtained  as  aforesaid,  then  such  offender 
haU^to  fhe^°  or  offenders  shall  be  liable  to  a  ^lecial  action  on  the  case,  at 
informer.  the  suit  of  the  proprietor  or  proprietors  of  the  copyr^t  of 
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such  book  or  books  so  unlawfully  printed,  reprinted,  or  im- 
ported, or  published  or  exposed  to  sale,  or  being  in  the  pos- 
session of  such  offender  or  offenders  for  sale  as  aforesaid,  con- 
trary to  the  true  intent  and  meaning  of  this  act ;  and  every 
such  proprietor  and  proprietors  shall  and  may,  by  and  In  such 
special  action  upon  the  case  to  be  so  brought  against  such 
offender  or  offenders  in  any  court  of  record  in  that  part  of  the 
said  United  Kingdom,  or  of  the  British  dominions  in  Europe^ 
in  which  the  offence  shall  be  committed,  recover  such  damages 
as  the  jury  on  the  trial  of  such  action,  or  on  the  execution  of 
a  writ  of  inquiry  thereon,  shall  give  or  assess,  together  with 
double  costs  of  suit ;  in  which  action  no  wager  of  law,  essoin, 
privilege,  or  protection,  nor  more  than  one  imparlance,  shall 
be  allowed  ;  and  all  and  every  such  offender  or  offenders  shall 
also  forfeit  such  book  or  books,  and  all  and  every  sheet  and 
dieets  being  part  of  such  book  or  books,  and  shall  deliver  the 
same  to  the  proprietor  or  proprietors  of  the  copyright  of  such 
book  or  books,  upon  order  of  any  court  of  record  in  which 
any  action  or  suit,  in  law  or  equity,  shall  be  commenced  or 
prosecuted  by  such  proprietor  or  proprietors,  to  be  made  on 
motion  or  petition  to  the  said  Court ;  and  the  said  proprietor 
or  proprietors  shall  forthwith  damask  or  make  waste  paper  of 
the  said  book  or  books,  and  sheet  or  sheets  respectively ;  and 
all  and  every  such  offender  or  offenders  shall  also  forfeit  the 
sum  of  threepence  for  every  sheet  which  shall  be  found  in  his 
or  their  custody,  either  printed  or  printing,  or  published  or 
exposed  to  sale  contrary  to  the  true  intent  and  meaning  of 
this  act,  the  one  moiety  thereof  to  the  King*s  most  excellent 
Majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof 
to  any  person  or  persons  who  shall  sue  for  the  same  in  any 
such  court  of  record,  by  action  of  debt,  biU,  plaint,  or  in- 
formation* in  which  no  wager  of  law,  essoin,  privilege,  or 
protection,  nor  more  than  one  imparlance,  shall  be  allowed : 
Provided  always,  that  after  the  expiration  of  the  said  term  of  Autbon  have 
fourteen  years,  the  right  of  printing  or  disposing  of  copies  J^^^J?*"' 
shall  return  to  the  authcnrs  thereof,  if  they  are  then  living,  for  term,  if  living. 
another  term  of  fourteen  years. 

II.  Provided  also,  and  be  it  further  enacted,  that  nothing  Act  shall  not 
in  this  act  contained  shall  extend,  or  be  construed  to  extend,  ^^^^^^^ 
to  any  book  or  books  heretofore  composed,  and  printed  or  lished,  nor  in- 
published  in  any  part  of  the  said  United  Kingdom,  nor  to  ^naltiesunder 
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former  acts  in 
force  «t  the 
union  of  Great 
Britain  and 
Ireland,  39  & 
40  Geo.  3, 
c.  67. 


Trinibr  Col- 
lege, bnblin, 
shall  for  ever 
have  the  sole 
right  of  printing 
boiDks  given 
or  bequeathed 
to  them,  unless 
they  are  given, 
&c.  for  a 
limited  time 
only. 


Penalty  on 
persons  print 
mg  such  book  :$ 
the  same  as 
unUer  s.  1. 


exempt  or  indemiufy  any  penon  or  persons  whoinsoeTer,  from 
or  agunst  any  penalties  or  actions,  to  which  he,  she,  or  they 
shall  or  may  have  heoome,  or  shall  or  may  hereafter  be  lial^ 
for  or  on  account  of  the  unlawful  printing,  reprinting,  or  im- 
porting such  hook  or  books,  or  the  selling,  publishing,  or 
exposing  the  same  to  sale,  or  the  having  the  same  in  his  or 
their  possession  for  sale,  contrary  to  the  laws  and  statutes  in 
force  respecting  the  same,  at  the  time  of  the  passing  an  act  in 
the  session  of  Parliament  of  the  thirty«ninth  and  fortieth  years 
of  the  reign  of  his  present  Majesty,  intiiuled,  An  Act  fir  the 
Union  of  Great  Britain  and  Ireland. 

III.  'And  whereas  authors  have  heretofore  bequeathed, 
'  given,  or  assigned,  and  may  hereafter  bequeath,  give,  or  assign, 
'  the  copies  or  copyrights  of  and  in  books  composed  by  them, 
'  to  or  in  trust  for  the  college  of  the  Holy  Trinity  of  DvbUn; 

*  and,  in  and  by  their  several  wills  or  other  instruments,  have 
'  directed  or  may  direct,  that  the  profits  arising  from  the  printing 

*  or  reprinting  such  books,  shall  be  applied  or  impropriated  as 
'  a  fund  for  the  advancement  of  learning,  and  other  beneficial 
'  purposes  of  education,  within  the  coU^pe  aforesaid :  and 
'  whereas  such  useful  purposes  will  firequently  be  friiatrated, 
'  unless  the  sole  right  of  printing  and  reprintiiig  of  such  books 
'  the  copies  of  which  shall  have  been  or  shall  be  so  bequeathed, 
'  given,  or  assigned  as  aforesaid,  be  preserved  and  secured  to 

*  the  said  collie  in  perpetnity;'  be  it  therefore  further  enacted, 
that  the  said  college  shall,  at  their  own  printing  press,  withio 
the  said  oolite,  have  for  ever  the  sole  liberty  of  printing  and 
reprinting  all  such  books  as  shall  at  any  time  hereafter  have 
been,  or  (not  having  been  heretofore  published  or  assigned) 
shall  at  any  time  hereafter  be  bequeathed,  or  otherwise  given 
or  assigned  by  the  author  or  authors  of  the  same  respectively, 
or  the  representatives  of  such  author  or  authors,  to  or  in  trust 
for  the  said  college  for  the  purposes  aforesaid,  unless  the  same 
shall  have  been  bequeathed,  given  or  assigned,  or  shall  here* 
after  be  bequeathed,  given,  or  assigned  for  any  term  of  years, 
or  any  other  limited  term ;  any  law  or  usage  to  the  contrary 
thereof  in  anywise  notwithstanding ;  and  that  if  any  printer, 
bookseller,  or  other  person  whosoever,  shall,  from  and  after 
the  passing  of  this  act,  unlawfully  print,  reprint,  or  import,  or 
cause  to  be  printed,  reprinted,  or  imported,  or  knowing  die 
same  to  be  so  unlawftdly  printed,  reprinted,  or  imported,  shall 
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tell,  pubHth,  or  expose  to  sale,  or  cause  to  be  sold,  published, 

or  exposed  to  sale,  or  have  in  his  or  their  possession  for  sale, 

any  such  last  mentioned  book  or  books,  such  offender  or 

offenders  shall  be  subject  and  liable  to  the  like  actions, 

penalties,  and  forfeitures  as  are  hereinbefore  mentioned  and 

contained  with  respect  to  offenders  against  the  copyrights  of 

authors  and  their  assigns :  Provided  nevertheless,  that  nothing  ^^  extend  only 

in  this  act  shall  extend  to  grant  any  exclusive  right  to  the  to  books  printed 

sud  college  of  the  Holy  Trinity  of  Dublin,  otherwise  than  so  pr^m,  ^^  ^ 

long  as  the  books  or  copies  belonging  to  the  said  college,  are 

and  shall  be  printed  only  at  the  printing  press  of  the  said 

college,  within  the  said  college,  and  for  the  sole  benefit  and 

advantage  of  the  said  college;  and  that  if  the  said  college 

shall  delegate,  grant,  lease,  or  sell  the  copyrights  or  exclusive 

rights  of  printing  the  books  hereby  granted,  or  any  part  thereof, 

or  shall  allow,  permit,  or  authorise  any  person  or  persons,  or 

bodies  corporate,  to  print  or  reprint  the  same,  then  the  privilege 

hereby  granted  shall  become  void  and  of  no  effect,  in  the  same 

manner  as  if  this  act  had  not  been  made ;  but  the  said  college  But  the  college 

shall  nevertheless  have  a  right  to  sell  such  copies  so  bequeathed  "»y  ••l^  **»«*' 

or  given  as  aibresaid,  in  like  manner  as  any  author  or  authors 

e«i  or  may  lawfully  do  under  the  provisions  of  this  act,  or 

any  other  act  now  in  force. 

lY.  Provided  also,  and  be  it  further  enacted,  that  no  book-  Booksellers, 

seller,  printer,  or  other  person  whosoever,  shall  be  liable  to  ?'*^:  •^*^*  ^^^ 

be  liable  to  the 
the  said  penalty  of  threepence  per  sheet,  for  or  by  reason  of  penalty  of  3d. 

the  printing,  reprinting,  importing,  or  selling  of  any  such  book  P®'  «heet,  un- 
or  books,  or  the  having  the  same  in  his  or  their  custody  for  the  copyright 

sale,  without  the  consent  of  the  proprietor  or  proprietors  of  ^  «otered  by 

the  propnetor, 
the  eopyright  thereof  as  aforesaid,  unless  before  the  time  of  &c.  at  Station- 

the  publkation  of  such  book  or  books  by  the  proprietor  or  V*'  ^^^^*  Jf^' 
proprietors  thereof  (other  than  the  said  college)  the  right  and  the  consent  of 
title  of  such  proprietor  or  proprietors  shall  be  duly  entered  in  ^^^^^^^^ 
the  register  book  of  the  Company  of  Stationers,  in  London,  in 
such  manner  as  hath  been  usually  heretofore  done  by  the  pro- 
prietors of  copies  and  copyrights  in  Oreat  Britain ;  nor  if  the 
consent  of  such  proprietor  or  proprietors  for  the  printing,  re- 
printing, importing,  or  selling  such  book  or  books,  shall  be  in 
like  manner  entered ;  nor  unless  the  right  and  title  of  the  said 
college  to  the  copyright  of  such  book  or  books  as  has  or  have 
been  already  bequeathed,  given,  or  assigned  to  the  said  college, 
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Clerk  of  the 
Compaoy  shall 
give  certificates 
of  entries,  and 
make  a  half- 
yearly  list  of 
the  books  so 
entered  for  the 
use  of  Trinity 
College. 


If  the  clerk 
refuse^  to  make 
entries,  &c. 
pardes  may 
give  notice  in 
the  London 
Gaittte,  and 
the  clerk  shall 
forfeit  20^. 


be  entered  in  the  said  register  book  before  the  twenty-ninlh 
day  of  September^  one  thoiuand  ei^t  hundred  and  one,  and 
of  all  and  every  each  book  or  books  as  may  or  shall  hereafter 
be  bequeathed,  g^ven  or  assigned  as  aforesaid,  be  entered  in 
the  said  register  book  within  the  space  of  two  months  after 
any  such  bequest,  gift,  or  assignment  shall  have  come  to  the 
knowledge  of  the  provost  of  the  said  coU^pe ;  for  every  of 
which  several  entries  dxpence  shall  be  paid,  and  no  more ; 
which  said  register  book  shall  at  all  times  be  kept  at  the  hall 
of  the  said  Company,  and  shall  and  may  at  all  seasonable  and 
convenient  times  be  res<Hrted  to  and  inspected  by  any  book- 
seller»  printer,  or  other  person,  for  the  purposes  before  men* 
tioned,  without  any  fee  or  reward  ;  and  the  clerk  of  the  said 
Company  of  Stationers  shall,  when  and  as  often  as  thereto 
required,  give  a  certificate  under  his  hand  of  such  entry  or 
entries,  and  for  every  such  certificate  may  take  a  fee  not  ex- 
ceeding sixpence ;  and  the  said  derk  shall  also,  without  fee 
or  reward,  within  fifteen  days  next  after  the  thirty-first  day  of 
December  and  the  thirtieth  day  of  June  in  each  and  every  year, 
make  or  cause  to  be  made,  for  the  use  of  the  said  college,  a 
list  of  the  titles  of  all  such  books,  the  copyright  to  which 
shall  have  been  so  entered  in  the  course  of  the  half-year  im- 
mediately preceding  the  said  thirty -first  day  of  December  and 
the  thirtieth  day  of  June  respectively,  and  shall  upon  demand 
deliver  the  said  lists  or  cause  the  same  to  be  delivered  to  any 
person  or  persons  duly  authorised  to  receive  the  same  for  and 
on  behalf  of  the  said  college. 

y.  Provided  also,  and  be  it  further  enacted,  that  if  the 
clerk  of  the  said  Company  of  Stationers  for  the  time  being 
shall  refuse  or  neglect  to  register  or  make  such  entry  or  entries, 
or  to  give  such  certificate  or  certificates,  being  theteunto  re- 
spectively required  by  the  author  or  authors,  proprietor  or 
proprietors  of  such  copies  or  copyrights,  or  by  the  person  or 
persons  to  whom  such  consent  shall  be  given,  or  by  some 
person  on  his  or  their  behalf,  in  the  presence  of  two  or  more 
credible  witnesses,  then  such  party  or  parties  so  refused,  notke 
being  first  duly  given  by  advertisement  in  the  London  Gazette^ 
shall  have  the  like  benefit  as  if  such  entry  or  entries,  certificate 
or  certificates,  had  been  duly  made  and  given ;  and  the  derk 
so  refusing  shall,  for  any  such  offence,  forfeit  to  the  author 
or  proprietor  of  such  copy  or  copies,  or  to  the  person  or  per- 
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sons  to  whom  such  consent  shall  he  given ,  the  sum  of  twenty 
pounds ;  or  if  the  said  clerk  shall  refuse  or  neglect  to  make 
the  list  aforesaid,  or  to  deliver  the  same  to  any  person  duly 
authorised  to  demand  the  same  on  hehalf  of  the  said  college, 
the  said  clerk  shall  also  forfeit  to  the  said  college  the  like  sum 
of  twenty  pounds ;  which  said  respective  penalties  shall  and 
may  he  recovered  in  any  of  his  Majesty's  courts  of  record  in 
the  said  United  Kingdom,  hy  action  of  deht,  hill,  plaint,  or 
mformation,  in  which  no  wager  of  law,  essoin,  privilege,  or 
pirotection,  nor  more  than  one  imparlace,  shall  be  allowed. 

VI.  Provided  also,  and  be  it  further  enacted.  That  from  Two  additional 
and  after  the  passing  of  this  act,  in  additon  to  the  nine  copies  ^n?ered  at 
now  required  hy  law  to  be  delivered  to  the  warehouse-keeper  Sutionere* 

of  the  said  Company  of  Stationers,   of  each  and  every  book  delivered  there 
and  books  which  shall  be  entered  in  the  register  hook  of  the  for  the  use  of 
said  Company,  one  other  copy  shall  be  in  like  manner  delivered  ^f  Trinity 
for  the  use  of  the  library  of  the  said  college  of  the  Holy  Trinity  Colle^  and 
of  Dublin^  and  also  one  other  copy  for  the  use  of  the  library  Dubiinf 
of  the  Society  of  the  King's  Inns,  Dublin,  by  the  printer  or 
printers  of  all  and  every  such  bcok  and  books  as  shall  here- 
after be  printed  and  published,  and  the  title  to  the  copyright 
whereof  shall  be  entered  in  the  said  register  book  of  the  said 
Company  ;  and  that  the  said  college  and  the  said  society  shall 
have  the  like  remedies  for  enforcing  the  delivery  of  the  said 
copies,  and  that  all  proprietors,  booksellers,  and  printers,  and 
the  warehouse-keeper  of  the  said  Company,  shall  be  liable  to 
the  like  penalties  for  making  default  in  delivering'  the  said 
copies  for  the  use  of  the  said  college  and  the  said  society,  as 
are  now  in  force  with  respect  to  the  delivering  or  making 
de&ult  in  delivering  the  nine  copies  now  required  hy  law  to 
be  delivered  in  manner  aforesaid. 

VII.  And  be  it  further  enacted,  That,  from  and  after  the   No  Derson 
passing  of  this  act,  it  shall  not  be  lawful  for  any  person  or  Jq^  anywt 
persons  whomsoever  to  import  or  bring  into  any  part  of  the  of  the  United 
said  United  Kingdom  of  Great  Britain  and  Ireland,  for  sale,  ^',ef  any 'b^'k 
any  printed  book  or  books,  first  composed,  written,  or  printed,  first  composed, 
and  published  in  any  part  of  the  said  United  Kingdom,  and   Unit^^Kiiig^-* 
reprinted  in  any  other  country  or  place  whatsoever ;  and  if  dom,  and  re- 
any  person  or  persons  shall  import  or  bring,  or  cause  to  be  5^/°^^^  *  ^' 
imported  or  brought  for  sale,  any  such  printed  book  or  books 

into  any  part  of  the  said  United  Kingdom,  contrary  to  the 
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Peoal^on 
importiog, 
■elliDg,  or 
keeping  for 
sale,  any  tacb 
booksyforidtare 
thereof,  ind 
also  10/.  and 
doable  tbe 
value. 


Book*  may  be 
seixedby 
officers  of 
cnttoiDSor 
exoK,  who 
shall  be  re* 
warded. 


Exceptions  as 
to  books  not 
having  been 
print^  in  the 
United  King- 
dom for  20^ 
years,  &c. 


General  iMue. 


trae  iBtent  and  meaniiig  of  this  act,  or  shall  knowingly  sell, 

pablish,  or  expose  to  sale,  or  have  in  his  or  their  possessk» 

fior  sale,  any  such  book  or  books,  then  every  such  book  or 

books  shall  be  finfdtsd,  and  shall  and  nay  be  aeixed  by  any 

oflSeer  or  offioen  of  customs  or  excise,  and  the  same  shall  be 

forthwith  made  waste  'pnper;  and  all  and  every  person  and 

perwns  so  offending,  being  duly  convicted  thertef,  diall  also, 

for  every  such  offence,  forfeit  the  sum  of  ten  pounds,  and 

doable  the  value  of  each  and  every  copy  of  such  book  or 

books  which  he,  she,  or  they  shall  so  import  or  bring,  or  cause 

to  be  imported  or  brought  into  any  part  of  the  said  United 

Kingdom,  or  shall  knowingly  sell,  publish,  or  expose  to  sale, 

or  shall  cause  to  be  sold,  published,  or  exposed  to  sale,  or  shall 

have  in  his  or  their  possession,  for  sale,  contnuy  to  the  true 

intent  and  meaning  of  this  act;  and  the  commissioners  of 

customs  in  England^  SeoUandj  and  Ireland  respectively  (in 

case  the  same  shall  be  seised   by  any  officer  or  officers  of 

customs)  and  the  commissioners  of  excise  in  England^  Seailand^ 

and  Ireland  respecUvely  (in  case  the  same  shall  be  seised  by 

any  officer  or  officers  of  excise)  shall  also  reward  the  officer 

or  officers  who  shall  seize  any  books  which  shall  be  so  made 

waste  paper  of,  with  such  sum  or  sums  of  money  as  they  the 

said  respective  commissioners  shall  think  fit,  not  exceeding 

the  value  of  such  books  ;  such  reward  respectively  to  be  paid 

by  the  said  respective  commissioners  out  of  any  money  in 

their  hands  respectively  arising  from  the  duties  of  customs 

and  excise :  provided  that  no  person  or  persons  shall  be  liable 

to  any  of  the  last  mentioned  penalties  or  forfeitures,  for  or  by 

reason  or  means  of  the  importation  of  any  book  or  books 

which  has  not  been  printed  or  reprinted  in  some  part  of  the 

^said  United  Kingdom,  within  twenty  years  next  before  the 

same  shall  be  imported,  or  of  any  book  or  books  reprinted 

abroad,  and  inserted  among  other  books  or  tracts  to  be  sold 

therewith  in  any  collection,  where  the  greatest  part  of  such 

collection  shall  have  been  first  composed  or  written  abroad. 

yiil.  And  be  it  further  enacted,  that  if  any  action  or  sait 
shall  be  commenced  or  brought  against  any  person  or  persons 
whomsoever,  for  doing  or  causing  to  be  done  anything  in 
pursuance  of  this  act,  the  defendants  in  such  action  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence ; 
and  if  upon  such   action  a  verdict  shall  be  given  for  the  de- 
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feadant,  or  the  plaintiff  become  nonsuited*  or  diacontinae  Ue 

actkniy  then  the  defendant  shall  have  and  recover  his  full  costs, 

for  which  he  shall  have  the  same  remedy  as  a  defendant  in  any 

ease  by  law  hath ;  and  that  all  actions,  snits,  bills,  indictments,   Limitationi  of 

<Mr  informations,  for  any  c^ence  that  shall  be  committed  against  thii  act  six 

this  act,  shall  be  brought,  sued,  and  commenced  within  six   months. 

months  next  after  such  offence  committed,  or  else  the  same 

shall  be  void  and  of  none  eflEect. 


No.  XXV. 

54  Geo.  3,  c.  56. 

An  Act  to  amend  and  render  more  effectual  an  Act  of  hk  present 
Majesty^  for  encouraging  the  Art  of  making  new  Modelt 
and  Caets  of  Busts,  and  other  Things  therein  mentioned; 
and  for  giving  further  Encouragement  to  such  Arts, 

*  Whereas  by  an  act  passed  in  the  thirty-eighth  year  of  the  38  Geo.  3,  c.  1 , 
'  reign  of  his  present  Majesty,  intituled.  An  Act  for  encou-  '*  ^' 
'  raging  the  Art  of  Making  New  Models  and  Casts  of  Busts, 

*  and  other  things  therein  mentioned;  the  sole  right  and  pro- 
'  perty  thereof  were  vested  in  the  original  proprietors,  for  a 
'  time  therein  specified  :  and  whereas  the  provisions  of  the  said 

*  act  having  been  found  ineffecual  for  the  purposes  thereby 
'  intended,  it  is  expedient  to  amend  the  same,  and  to  make 
'other  provisions  and  regulations  for  the  encouragement  of 

*  artists,  and  to  secure  to  them  the  profits  of  and  in  their  works, 

*  and  for  the  advancement  of  the  said  arts :'  May  it  therefore 

please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  Sole  right  and 
by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  Property  of  all 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  original  sculp- 
in  this  present  Parliament  assembled,  and  by  the  authority  of  *"''®»  ™o<*«}^» 

'^  .  .  copies,  and 

the  same.  That,  from  and  after  the  passing  of  this  act,  every  castis,  vested 

person  or  persons  who  shall  make  or  cause  to  be  made  any   J."  P/op^^o^* 

*  ^  '  ''    for  fourteen 

new  and  original  sculpture,  or  model,  or  copy,  or  cast  of  the  yesn. 
human  figure  or  human  figures,  or  of  any  bust  or  busts,  or  of 
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Name  and 
date  afHxed. 


Works  pub- 
lished under 
act»  vested  in 
proprietors  for 
fourteen  years. 


Patting  forth 
pirated  copies 
or  pirated  casts 
prosecuted. 


any  part  or  parts  of  the  human  figure,  clothed  in  drapery  or 
otherwise,  or  of  any  animal  or  animalsi  or  of  any  part  or  paxts 
of  any  animal  combined  with  the  human  figure  or  otherwise, 
or  of  any  subject  being  matter  of  indention  in  sculpture,  or 
of  any  alto  or  basso-relievo  representing  any  of  the  matters  or 
things  hereinbefore  mentioned,  or  any  cast  from  Nature  of 
the  human  figure,  or  of  any  part  or  parts  of  the  human  figure, 
or  of  any  cast  fi^m  Nature  of  any  animal,  or  of  any  part  or 
parts  of  any  animal,  or  of  any  such  subject  containing  or  re* 
presenting  any  of  the  matters  and  things  hereinbefore  men- 
tioned, whether  sepaiate  or  combined,  shall  have  the  sole  right 
and  property  of  all  and  in  every  such  new  and  original  sculp- 
ture, model,  copy,  and  cast  of  the  human  figure  and  human 
figures,  and  of  all  and  in  every  such  bust  or  busts,  and  of  all 
and  in  every  such  part  or  parts  of  the  human  figure,  clothed 
in  drapery  or  otherwise,  and  of  all  and  in  every  such  new  and 
original  sculpture,  model,  copy  and  cast,  representing  any 
animal  or  animals,  and  of  all  and  in  every  such  work  repre- 
senting any  part  or  parts  of  any  animal  combined  with  the 
human  figpire  or  otherwbe,  and  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy  and  cast  of  any  subject, 
being  matter  of  invention  in  sculpture,  and  of  all  and  in  every 
new  and  original  sculpture,  model,  copy  and  cast  in  alto  or 
basso-relievo,  representing  any  of  the  matters  or  things  here- 
inbefore mentioned,  and  of  every  such  cast  from  Nature,  for 
the  term  of  fourteen  years  firom  first  putting  forth  or  publidiing 
the  same ;  provided,  in  all  and  every  case  the  proprietor  or 
proprietors  do  cause  his,  her  or  their  name  or  names,  with  the 
date,  to  be  put  on  all  and  every  such  new  and  original 
sculpture,  model,  copy  or  cast,  and  on  every  such  cast  (torn 
Nature,  before  the  same  shall  be  put  forth  or  published. 

II.  And  be  it  further  enacted,  that  the  sole  right  and  pro- 
perty of  all  works,  which  have  been  put  forth  or  published 
under  the  protection  of  the  said  recited  act,  shall  be  extended, 
continued  to  and  vested  in  the  respective  proprietors  thereof^ 
for  the  term  of  fourteen  years,  to  commence  from  the  dale 
when  such  last  mentioned  works  respectively  were  pat  forth 
or  published. 

III.  And  be  it  further  enacted,  that  if  any  person  or  persons 
shall,  within  such  term  of  fourteen  years,  make  or  import,  or 
cause  to  be  made  or  imported,  or  exposed  to  sale,  or  otherwise 
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ditpofled  of  any  pirated  copy  or  pirated  cast  of  any  such  new 
and  origmal  sculpture,  or  model,  or  copy,  or  cast  of  the  human 
figure  or  huroan  figures,  or  of  any  such  bust  or  busts,  or  of 
any  such  part  or  parts  of  the  human  figure,  clothed  in  drapery 
or  otherwise,  or  of  any  such  work  of  any  animal  or  animals,  or 
of  any  such  part  or  parts  of  any  animal  or  animals  combined 
with  the  human  figure  or  otherwise,  or  of  any  such  subject 
being  matter  of  invention  in  sculpture,  or  of  any  such  alto  or 
basso-relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  of  any  such  cast  from  Nature  as  aforesaid, 
whether  such  pirated  copy  or  pirated  cast  be  produced  by 
moulding'or  copying  from,  or  imitating  in  any  way,  any  of  the 
matters  or  things  put  forth  or  published  under  the  protection 
of  this  act,  or  of  any  works  which  have  been  put  forth  or  pub- 
lished under  the  protection  of  the  said  recited  act,  the  right 
and  property  whereof  is  and  are  secured,  extended  and  pro- 
tected by  this  act,  in  any  of  the  cases  aforesaid,  to  the  detri- 
ment, damage  or  loss  of  the  original  or  respective  proprietor  or 
proprietors  of  any  such  works  so  pirated ;  then  and  in  all 
Buch  cases  the  said  proprietor  or  proprietors  or  their  assignee 
or  assignees,  shall  and  may,  by  and  in  a  special  action  upon 
the  case  to  be  brought  against  the  person  or  persons  so  offend- 
ing, receive  such  damages  as  a  jury  on  a  trial  of  such  action  Damages, 
shall  give  or  assess,  together  with  double  costs  of  suit.  Doable  costs. 

IV.  Provided  nevertheless,  that  no  person  or  persons  who  Parchaeeis  of 
shall  or  may  hereafter  purchase  the  right  or  property  of  any  <»pyn^;bt  m- 
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new  and  original  sculpture  or  model,  or  copy  or  cast,  or  of  any 
cast  from  Nature,  or  of  any  of  the  matters  and  things  published 
under  or  protected  by  virtue  of  this  act,  of  the  proprietor  or 
proprietors,  expressed  in  a  deed  in  writing  signed  by  him,  her 
or  them  respectively,  with  his,  her  or  their  own  hand  or  hands, 
in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, shall  be  subject  to  any  action  for  copying  or  casting, 
or  vending  the  same  ;  any  thing  contained  in  this  act  to  the 
contrary  notwithstanding. 

Y.  Provided  always,  and  be  it  farther  enacted,  that  all  Limitation  of 
actions  to  be  brought  as  aforesaid,  against  any  person  or  per-  ^^<">*- 
sons  for  any  offence  committed  against  this  act,  shall  be  com- 
menced within  six  calendar  months  next  after  the  discovery  of 
every  such  offence,  and  not  afterwards. 
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Additional  VL  Provided  always,  and  be  it  fhrther  enacted  tliat,  finom 

termoffourteeii  ^g^  immediately  after  the  expimtion  of  the  aaid  tenn  of  lour- 

maker  of  ori-      teen  ytars,  die  sole  right  of  making  and  diapoaing  of  audi  new 

1^*^  baU^be'*'  "*^  original  scolptiire,  or  model,  or  copy  or  caat  of  any  of  the 

Uving.  mattera  or  thinga  hereinbefore  mentioned,  shall  retom  to  the 

person  or  penons  who  origmally  made  or  canied  to  be  made 

the  same,  if  he  or  they  shall  be  then  living,  for  the  farther 

term  of  fourteen  years,  excepting  in  the  case  or  cases  where 

sach  penon  or  persons  shall  by  sale  or  otherwise  hafo  direated 

himself,  herself  or  themselves,  of  snch  rig^t  of  middng  or  dn- 

posing  of  any  new  and  original  scnlptnre,  or  model,  or  copy, 

or  cast  of  any  of  the  matters  or  things  hereinbefeipe  meatloBed, 

previoDs  to  the  passing  of  this  act. 


No.  XXVI. 

54  Geo.  3,  c.  156. 

An  Act  to  amend  the  several  Acts  for  the  eneoiaragetneni  of 
Learning  f  bff  eeeuring  the  Copiee  and  Copyright  of  frhded 
BookSf  to  the  Authors  of  tueh  Booke^  or  their  Aengne. 

8  Anne»  c.  19,       '  Whereas  by  an  act,  made  in  the  ei^th  year  of  the  re^ 
"*  ^*  '  of  her  late  Migesty  Queen  Anne,  intituled  An  Ad  for  ike  ai* 

'  eowragemeni  of  Leammg^  hy  vesting  the  Copies  ofprinSed  Books 
'  in  Authors  or  Purchasers  of  such  Copies,  during  the  Times 

*  therein  mentionedt  it  was  among  other  things  provided  and 
'  enacted,  that  nine  copiesof  each  book  or  hooka,  upon  the  best 
'  paper,  that  from  and  after  the  tenUi  day  of  April  one  thonaand 
'  seven  hundred  and  ten  should  be  printed  and  published  as  in 
'  the  said  act  mentioned,  or  reprinted  and  published  with  ad- 
'  ditions,  should,  by  the  printer  and  printers  thereof^  be  de- 
'  livered  to  the  warehouse-keeper  of  the  Company  of  Stationers 

*  for  the  time  being,  at  the  hall  of  the  said  Company,  before 
'  such  publication  made,  for  the  use  of  the  Royal  library,  the 
'  libraries  of  the  Universities  of  Oxford  and  Camkridgef  the 
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Kbiaiies  of  the  four  Univenities  in  ScoHUrndt  ^  libnurj  of 
&mi  Coll^  in  London^  and  the  library  of  the  Facolty  of  Ad- 
vocates tk  Edinburgh ;  which  laid  warehouse-keeper  is  by  the 
said  act  required  to  deliver  such  copies  lor  the  use  of  the  said 
libraries ;  and  that  if  any  proprietor,  bookseller  or  printer,  or 
the  said  warehouse-keeper,  should  not  observe  the  directions 
of  the  said  act  therein,  that  then  he  or  they  so  making  default 
in  not  delivering  the  said  printed  copies,  should  forfieit,  be- 
tides the  value  of  the  said  printed  copies,  the  sum  of  five 
pounds  lor  every  copy  not  so  delivered :  and  whereas  by  an 
act  made  in  the  forty-fiist  year  of  the  reign  of  his  present  41  Geo.  3, 
Migesty,  intituled  An  Act  for  the  further  eneouragement  itf  (U.K.)c.l07, 
Learning  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bg  securing  the  Copies  and  Copyright  of  printed  Books  to  the 
Authors  of  such  Books  or  their  Assigns,  for  the  Time  herein 
mentioned,  it  is  amongst  other  things  provided  and  enacted,that 
in  addition  to  the  nine  copies  required  by  law  to  be  delivered 
to  the  warehouse-keeper  of  the  said  Company  of  Stationers,  of 
each  and  every  book  and  books  which  shall  be  entered  in  the 
register  books  of  the  said  Company,  two  other  copies  shall  in 
like  mann^  be  delivered  for  the  use  of  the  library  of  the 
College  of  the  Holg  Trinitg,  and  the  library  of  the  Society  of 
the  King's  Inns^  in  DubUn,  by  the  printer  and  printers  of  all 
and  every  such  book  and  books  as  should  thereafter  be  printed 
and  published,  and  the  title  of  the  copyright  whereof  should 
be  entered  in  the  said  register  book  of  the  said  Company : 
and  whereas  it  is  expedient  that  copies  of  books  hereafter 
printed  or  published  should  be  delivered  to  the  libraries  here- 
inafter mentioned,  with  the  modificatbns  that  shall  be  provided 
by  this  act ;'  May  it  therefbre  please  your  Majesty  that  it  may 
be  enacted ;  and  be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  so 
much  of  the  said  several  recited  acts  of  the  eighth  year  of 
Queen  Anne,  and  of  the  forty-first  year  of  his  present  Majesty, 
as  requires  that  any  copy  or  copies  of  any  book  or  books  which 
shall  be  printed  or  published,  or  reprinted  and  published  with 
additions,  shall  be  delivered  by  the  printer  or  printers  thereof, 
to  the  warehouse-keeper  of  the  saidCompany  of  Stationers,  for 
the  use  of  any  of  the  libraries  in  the  said  act  mentioned,  and 
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as  requires  the  delivery  of  the  said  copies  by  the  said  ware- 
house-keeper, for  the  use  of  the  said  libraries,  and  as  imposes 
any  penalty  on  such  printer  cur  varehouse-kceper  for  not  detirer- 
repealed.  ing  the  said  copies,  shall  be,  and  the  same  is»  hereby  repealed. 

EleycD  printed  JI.  And  be  it  further  enacted,  That  eleven  printed  copies  of 
utei^  on  de-  ^^®  whole  of  every  book,  and  of  every  volume  thereof^  upoa 
maad,  within  the  paper  upon  which  the  largest  number  or  impression  of  such 
SSl^JubSi^*  book  shall  be  printed  for  sale,  together  with  maps  and  prints 
tion,  for  use  of  belonging  thereto,  which,  from  and  after  the  passing  of  this 
publiclibmries.  ^^  ^^^^  y^  printed  and  pubUshed,  on  demand  thoeof  being 

made  in  writing  to,  or  left  at  the  place  of  abode  of  the  publisher 
or  publishers  thereof,  at  any  time  within  twelve  months  next 
after  the  publication  thereof,  under  the  hand  <^  the  warehouse* 
keeper  of  the  Company  of  Stationers,  or  the  librarian,  or  other 
person  thereto   authorised  by  the  persons  or  body    politic 
and  corporate,  proprietors  or  managers  of  the  libraries  follovring ; 
•ideUeU^  the  BrUUh    Museum^   Sion  College^  the   Bodleian 
Library  at    Oxfmrdt  the  Public  Library  at  Cambridge^  the 
Library  of  the  FacuUy  of  Advocates  at  Edinburgh^  the  Libiaries 
of  the  four  Universities  of  Scotland,   TrinUg  College  Library, 
and  the  King^s  Inna  Library  at  DtMn,  or  so  many  of  such 
eleven  copies  as  shall  be  respectively  demanded  on  behalf  of 
such  libraries  respectively,  shall  be  delivered  by  the  publisher 
or  publishers  thereof  respectively,  within  one  montli  after 
demand  made  thereof  in  writing  as  aforesaid,  to  the  wardioose- 
keeper  of  the  said  Company  of  Stationers  for  the  time  being; 
which  copies  the  said  warehouse*keeper  shall  and  he  is  hereby 
required  to  receive  at  the  hall  of  the  said  Company,  for  the 
use  of  the  library  for  which    such  demand  shall  be  made;, 
within  such  twelve  months  as  aforesaid ;  and  the  said  ware- 
house*keeper  is  hereby  required,  within  one  month  after  any 
such  book  or  volume  shall  be  so  delivered  to  him  as  aforesaid. 
Pnblisheri  &c    ^^  deliver  the  same  for  the  use  of  such  library :  and  if  any 
neglecting.        publisher,  or  the  warehouse-keeper  of  the  said  Company  of 
Stationers,  shall  not  observe  the  directions  of  this  act  therein, 
that  then  he  and  they  so  making  defi&ult  in  not  delivering  or 
receiving  the  said  eleven  printed  copies  as  aforesaid,  ahall 
Penalty.  forfeit,  besides  the  value  of  the  said  printed  copies,  the  sum 

of  five  pounds  for  eaeh  copy  not  so  delivered  or  receiyed, 
together  with  the  full  costs  of  suit ;  the  same  to  be  recovered 
by  the  person  or  persons,  or  body  politic  or  corporate,  pro* 
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prietors  or  managers  of  the  library  for  the  use  whereof  such 
copy  or  copies  ought  to  have  been  delivered  or  received ;  for 
which  penalties  and  value  such  person  or  persons,  body  politic 
or  corporate,  is  or  are  now  hereby  authorized  to  sue  by  action 
of  debt  or  other  proper  action,  in  any  Court  of  Record  in  the 
United  Kingdom. 

III.  Provided  always,  and  be  it  further  enacted,  That  no   No  copies  of 
such  printed  copy  or  copies  shall  be  demanded  by  or  delivered  2J2on' without 
to  or  for  the  use  of  any  of  the  libraries  hereinbefore  men-   addition  or 
tioned,  of  the  second  edition,  or  of  any  subsequent  edition  of  ^jJJ^J^^i. 
any  book  or  books  so  demanded  and  delivered  as  aforesaid, 

unless  the  same   shall  contain  additions  or  alterations :  and  Additions 
in  case  any  addition  after  the  first,  of  any  book  so  demanded  S^°.^2|||^ 
and  delivered  as  aforesaid,  shall  contain  any  addition  or  aU  separate. 
teration,  no  printed  copy  or  copies  thereof  shall  be  demanded 
or  delivered  as  aforesaid,  if  a  printed  copy  of  sucb  additions 
or  alterations  only,  printed  in  an  uniform   manner  with  the 
former  edition  of  such  book,   be  delivered  to  each  of  the 
libraries  aforesaid,  for  whose  use  a  copy  of  the  former  edition 
shall  have  been  demanded  and  delivered  as  aforesaid :  Pro*   Proviso  for 
vidcd  also,  that  the  copy  of  every  book  that  shall  be  de-   ^"^«**  ^*"- 
manded  by  the  British  Museum^  shall  be  delivered  of  the  best 
paper  on  which  such  woric  shall  be  printed. 

IV.  And  whereas  by  the  said  recited  acts  of  the  eighth  year   ^  Anne,  c.  19, 
of  Queen  Anne,  and  the  forty-first  year  of  his  present  Migesty's   41  (jgo.  3, 
reign,  it  is  enacted,  that  the  author  of  any  book  or  books,    (U.K.)c.  107, 
and  the  assignee  or  assigns  of  such  author  respectively,  should 

have  the  sole  liberty  of  printing  and  reprinting  such  book  or 

books   for  the  term  of  fourteen    years,   to  commence  from 

the  day  of  first  publishing    the  same,  and  no  longer ;  and 

it  was  provided,   that  after  the  expiration  of  the  said  term 

of    fourteen  years,   the  right  of    printing  or  disposing    of 

copies  should  return  to  the  authors  thereof,  if  they  were  then 

living,  for  another  term  of  fourteen  years  :  And  whereas  it  will 

afford  further  encouragement  to  literature,  if  the  duration  of  Io**«^  of 

such  copyright  were  extended  in   manner  hereinafter  men-   fourteen  yeare. 

tioned  ;  Be  it  further  enacted,  That  from  and  after  the  passing  »"<*  comin- 

.  r  o    gentlv  for  four- 

of  this  act,  the  author  of  any  book  or  books  composed  and  teen  more, 

not  printed  and  published,  or  which  shall  hereafter  be  com-  ^JJ^f/^f*'  ^^' 

posed,  and  be  printed  and  published,  and  his  assignee  or  assigns,  28  year's  copy- 

sh^  have  the  sole  liberty  of  printing  and  reprinting  such  "gjy°  works, 

book  or  books  for  the  full  term  of  twenty -eight  years,  to  com-  of  life. 
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weoat  from  the  day  of  fint  pubfishiiig  the  same ;  and  abo,  if 
the  aodKnr  ahall  belivrngattheendof  that  period,  bt  the  reai- 
Bookaellen,      doe  of  his  natoial  life ;  and  that  if  any  bookseller  or  printer, 
S^U^S^**^  or  other  penon  whatsocror,  in  any  part  of  the  United  Kingdom 
Kingdom,  or      of  Greai  Bfiiixm  and  Irelamdj  in  the  isles  of  Man^  Jertefft  or 
^T^^j^     Gmenuey,  or  in  any  other  part  of  the  British  dominions,  shall, 
shall  pnm,  he.  from  and  after  the  passing  of  this  act,  within  the  terms  and 
^'^iiTiTirimii  *""*•  granted    and  fimited  by  this  act  as  aforesaid,  prmt, 
of  prapnMar.     reprint,  or  import,  or  shall  canse  to  be  printed,  reprinted,  or 
fen^iMM^  hnpoited,  any  snch  book  or  books,  without    the   consent 
of  the  anthor  or  aothors,  or  other  proprietor  or  proprietors  of 
the  oopyri^t  of  and  in  snch  book  and  books,  first  had  and 
obtained  in  writing ;  or,  knowing  the  same  to  be  so  printed, 
reprinted,  or  imported,  without  snch  consent  of  such  author 
or  authors,  or  other  proprietor  or  proprietors,  shall  sell,  publish, 
or  expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to 
sale,  or  shall  haTe  in  his  or  their  possession  for  sale,  any  such 
book  or  books,  widiont  such  consent  first  had  and  obtained  as 
afinesaid,  tiien  such  ofender  or  offenders  shall  be  liable  to  a 
special  action  on  the  case,  at  the  suit  of  the  author  or  authors, 
or  other  proprietor  or  proprietors  of  the  copyright  of  ereiy 
such  book  or  books  so  unlawfully  printed,  reprinted,  at  im- 
ported, or  published  or  exposed  to  sale,  or  being  in  the  pos- 
session of  such  offender  or  offenders  for  sale  as  aforesaid, 
contrary  to  the  true  intent  and  meaning  of  this  act.     And 
every  such  author  or  authors,  or  other  proprietor  or  proprietors, 
shall  and  may  by  and  in  such  special  action  upon  the  ease,  to 
be  so  brought  against  s^ch  offender  or  offenders,  in  any  Court 
of  Record  in  that  part  of  the  said  United  Kingdom,  or  of  tiie 
British  dominions,  in  which  the  oflfence  shall  be  committed, 
recover  such  damages  as  the  jury  on  the  trial  of  such  actioii, 
or  on  the  execution  of  a  writ  of  inquiry  thereon,  shall  gire  or 
assess,  together  with  double  costs  of  suit ;  in  whkh  aetion  no 
wager  of  law,  essoin,  privilege,  or  protection,  nor  more  than 
one  imparlance  shall  be  allowed;  and  all  and  every  such 
Penalty.  offender  and  offenders  shall  also  forfeit  such  book  or  hooka, 

and  all  and  every  sheet,  being  part  of  such  book  or  hock^ 
and  shall  deliver  the  same  to  the  author  or  authors,  or  other 
proprietor  or  proprietors  of  tiie  copyright  of  such  book  or  books, 
upon  order  of  any  Court  of  Record,  in  which  any  action  or 
suit  in  law  or  equity  shall  be  commenced  or  prosecuted  by 
such  author  or  authors,  or  other  proprietor  or  proprietors,  to 
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be  made  on  motion  oi  petition  to  the  said  Court ;  and  the 
said  aathor  or  aathora»  or  other  proprietor  or  proprietors  shall 
forthwith  damask  or  make  waste  paper  of  the  said  book  or 
booka  and  sheet  or  sheets :  and  all  and  every  such  offender  Penalty, 
and  offiendeia  shall  also  fi>rfeit  the  sum  of  three  pence  for  every 
sheet  thereof,  either  printed  or  printing,  or  published  or  ex- 
posed to  sale,  contrary  to  the  true  intent  and  meaning  of  this 
act;  the  one  moiety  thereof  to  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof 
to  any  person  or  persons  who  shall  sue  for  the  same  in  any 
such  Court  of  Record,  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, in  which  no  wager  of  law,  essoin,  privilege,  or  pro- 
tection, nor  more  than  one  imparlance,  shaU  be  allowed; 
Provided  always,  that  in  Scotland  such  offender  or  offenders  Offenden  in 
shall  be  liable  to  an  action  of  damages  in  the  Court  of  Session 
in  Scotland^  which  shall  and  may  be  brought  and  prosecuted  in 
the  same  manner  in  which  any  other  action  of  damages  to  the 
like  amount  may  be  brought  and  prosecuted  there ;  and  in 
such  action,  where  damages  shall  be  awarded,  double  costs  of 
suit,  or  expenses  of  process,  shall  be  allowed. 

V.  And,  in  order  to  ascertain  what  books  shall  be  from  ^ithio  what 
time  to  time  published,  be  it  enacted.  That  the  publisher  or  books  entered 
publishers  of  any  and  every  book  demandable  under  this  act,  ||  Stationers' 
which  shall  be  published  at  any  time  after  the  passing  of  this 
act,  shall  within  one  calendar  month  after  the  day  on  which 
any  such  book  or  books  respectively  shall  be  first  sold,  pub- 
lished, advertised,  or  offered  for  sale,  within  the  bills  of  mor- 
tality, or  within  three  calendar  months,  if  the  said  book  shall 
be  sold,  published  or  advertised  in  any  other  part  of  the 
United  Kingdom,  enter  the  title  to  the  copy  of  every  such 
book,  and  the  name  or  names,  and  place  of  abode  of  the 
publisher  or  publishers  thereof,  in  the  r^^ter  book  of  the 
Company  of  Stationers  in  London^  in  such  manner  as  hath 
been  usual  with  respect  to  books,  the  title  whereof  hath  here« 
tofore  been  entered  in  such  roister  book,  and  deliver  one 
copy,  on  the  best  paper  as  aforesaid,  for  the  use  of  the  British 
Museum ;  which  register  book  shaU  at  all  times    be  kept  at  Copy  for 
U..  hll  of  the  ««i  Com^j;  for  every  of  which  «,ver.l  ^^^^«- 
entries  the  sum  of  two  shillings  shall  be  paid,  and  no  more : 
which  said  register  book  may  at  all  seasonable  and  convenient  InspMection  of 
times  be  resorted  to  and  inspected  by  any  person  ;  for  which  '**P***'  °^^' 
inspection  the  sum  of  one  shilling  shall  be  paid  to  th^  ware- 
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Certificate. 

Title  of  book 
not  entered. 

Penalty. 


Proviflo  for 
Magazines,  &c. 


Proviso. 


Warehouse- 
keeper  of 
Stationers' 
Hall  to  transmit 
to  librarians 
lists  of  books 
entered;  and 
call  on  pub- 
lisher for  copies. 


Publisliers  to 
deliver  books 
at  library. 


hoase-keeper  of  the  said  Company  of  Stationen,  and  mdi 
warehouse-keeper  shaU^  when  and  as  often  as  thereto  required 
give  a  certificate  under  his  hand  of  every  or  any  such  entry, 
and  for  every  such  certificate  the  sum  of  one  shilling  sbaD  be 
paid  ;  and  in  case  such  entry  of  the  title  of  any  such  book  or 
books  shall  not  be  duly  made  by  the  publisher  or  publishen 
of  any  such  book  or  books  within  the  said  calendar  nHmth,  or 
three  months,  as  the  case  may  be,  then  the  publisher  or  pub- 
lishers of  such  book  or  books  diall  forfeit  the  sum  of  five  pounds, 
together  with  eleven  times  the  price  at  which  such  book  shaU 
be  sold  or  advertised,  to  be  recovered,  together  with  lull  costs 
of  suit,  by  the  person  or  persons,  body  politic  or  corporate, 
authorized  to  sue,  and  who  shall  first  sue  for  the  same,  in  any 
Court  of  Record  in  the  United  Kingdom*  by  action  of  debt, 
bill,  plaint,  or  information,  in  whidi  no  wager  of  law,  essoin, 
privilege,  or  protection,  nor  more  than  one  imparlance,  riiall 
be  allowed :  Provided  always,  that  in  the  case  of  Magasinea, 
Reviews,  or  other  periodical  publications,  it  shall  be  sufiicieat 
to  make  such  entry  in  the  register  book  of  the  said  Company, 
within  one  month  next  after  the  publication  of  the  first  number 
or  volume  of  such  Magazine,  Review,  or  other  periodical  pnb- 
lication :  Provided  always,  that  no  failure  in  making  any  such 
entry  shall  in  any  manner  affect  any  copyright,  but  shall  only 
subject  the  person  making  default  to  the  penalty  aforesaid, 
under  tkds  act. 

YI.  And  be  it  fur^er  enacted,  That  the  said  warehon8&- 
keeper  of  the  Company  of  Stationers  shall  finom  thne  to  time 
and  at  all  times,  without  any  greater  interval  than  three 
months,  transmit  to  the  librarian  or  other  person  authorised 
on  behalf  of  the  libraries  before-mendoned,  correct  lists  of  all 
books  entered  in  the  books  of  the  said  Company,  and  not  con- 
tained in  former  lists  ;  and  that,  on  being  required  so  to  do 
by  the  said  librarians,  or  other  authorized  person,  or  ather  of 
them,  he  shall  call  on  the  publisher  or  publishers  of  such 
books  for  as  many  of  the  said  c<^pfies  as  may  have  been  de- 
manded of  them. 

VII.  Provided  always,  and  be  it  further  enacted,  That  if 
any  publisher  shall  be  desirous  of  delivering  the  copy  <^  such 
book  or  volume  as  aforesaid,  as  shall  be  demanded  on  behalf 
of  any  of  the  said  libraries,  at  such  library,  it  shall  and 
may  be  lawful  for  him  to  deliver  the  same  at  such  library, 
to   the   librarian  or  other  person  authorized  to  receive   the 
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same,  (who   is   hereby  required  to  lecdve    and  to  gi^e   a 

receipt  in  writing  for  the  same) ;  and  such  deliyery  shall,  to  yf\^^  deemed 

all  intents  and  paiposes  of  this  act,  be  held  as  equivalent  to  delivery. 

a  delivery  to  the  said  warehouse-keeper. 

YIII.  And  whereas  it  is  reasonable  that  authors  of  books  Aathon  of 

already  published,  and  who  are  now  living,  should  also  have  J!^^  P"^ 

the  benefit  of  the  extension  of  copyright ;  be  it  iurtiher  enacted,  living'  to  have 

That  if  die  author  of  any  book  or  books,  vrfaich  shall  not  have  ^"^^^^  ^[^'^' 

teonoii  of 

been  publishfid  fourteen  years  at  the  time  of  passing  this  act  copyright 
shall  be  living  at  the  said  time,  and  if  sudi  author  shall  after- 
wards die  before  the  expiration  of  the  said  fourteen  years,  then 
the  personal  representative  of  the  said  author,  and  the  assignees 
or  assigns,  of  such  personal  representative,  shall  have  the  sole 
right  of  printing  and  publishing  the  said  book  or  books,  for 
the  further  term  of  fourteen  years  after  the  expiration  of  the 
first  fourteen  years :  Provided  that  notiiing  in  this  act  oon-  Proviso. 
tained  shall  afiect  the  rig^t  of  the  assignee  or  assigns  of  such 
author  to  sell  any  copies  of  the  said  book  or  books,  which  shall 
have  been  printed  by  sudi  assignee  or  assigns,  within  the  first 
Iburteen  years,  or  the  terms  of  any  contract  between  such 
author  and  such  assignee  or  assigns. 

IX.  And  be  it  also  further  enacted.  That  if  the  author  of  Anthora  living 
any  book  or  books  which  have  been  already  published,  shall  ^t  end  of  28 
be  living  at  the  end  of  twenty-eight  years  after  the  first  pub-  ^ght  of  pub- 
lication of  the  said  book  or  books,  he  or  she  shall  for  the  re-  lication  for  life, 
mainder  of  his  or  her  life  have  the  sole  right  of  printing  and 
publishing  the  same :  Provided  that  this  shall  not  effect  the 

light  of  the  assignee  or  assigns  of  such  author,  to  sell  any 
eopies  of  the  said  book  or  books,  which  shall  have  been 
printed  by  such  assignee  or  assigns  within  the  said  twenty- 
eight  years,  or  the  terms  of  any  contract  between  such  author 
and  such  assignee  or  assigns. 

X.  Provided  nevertheless,  and  be  it  further  enacted.  That  Limitation  of 
all  actions,  suits,  bills,  indictments,  or  informations  for  any  ^^^^^^ 
offence  that  shall  be  committed  against  this  act,  shall  be 
brought,  sued,  and  commenced,  within  twelve  months  next 

after  such  offence  committed,  or  else  the  same  shall  be  void 
and  of  no  effect. 
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No.  XXVII. 

5&6Wm.4,c«65. 

An  Act  for  prevenimg  the  P^Ueaium  of  Lectures  without 
eon»eia. 

Whereas  printers,  publishen,  and  odier  persons  hare  fre- 
quently taken  the  liberty  of  printing  and  publishing  lectores 
delivered  upon  divers  subjects,  without  the  consent  of  the  au- 
thors of  such  lectures,  or  the  persons  delivering  the  same  in 
public,  to  the  great  detriment  of  such  authors  and  leetniers  : 
Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authors  of        authority  of  the  same,  That  from  and  after  the  first  day  of 
their  Mdens.      September  one  thousand  eight  hundred  and  thirty*five  the 
to  hare  the        author  of  any  lecture  or  lectures,  or  the  peiBon  to  whom  he 
T^b)[^ioe         hath  sold  or  otherwise  conveyed  the  copy  thereof,  in  order  to 
them.  deliver  the  same  in  any  school,  seminary,  institution,  or  other 

place,  or  for  any  other  purpose,  shall  have  the  sole  right  and 
liberty  of  printing  and  publishing  such  lecture  or  lectures ; 
Penalty  on  and  that  if  any  person  shall,  by  taking  down  the  same  in 
puUkbLR,  &c.  bI^^  hand  or  otherwise  in  writing,  or  in  any  other  way,  obtain 
MctDTM  with-  or  make  a  copy  of  such  lecture  or  lectures,  and  shall  print  or 
lithograph  or  otherwise  copy  and  publish  the  same,  or  cause 
the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 
published,  without  leave  of  the  author  thereol^  or  of  the  person 
to  whom  the  author  diereof  hath  sold  or  otherwise  conveyed 
the  same,  and  every  person  who,  knowing  the  same  to  have 
been  printed  or  copied  and  published  without  such  consent, 
shall  sell,  publish  or  expose  to  sale,  or  cause  to  be  sold,  pub- 
lished, or  exposed  to  sale,  any  such  lecture  or  leeturet,  ahall 
forfeit  such  printed  or  otherwise  copied  lecture  or  lectures, 
or  parts  thereof,  together  with  one  penny  Itur  every  sheet 
thereof  which  shall  be  found  in  his  custody,  either  printed, 
lithographed,  or  copied,  or  printing,  lithographing,  or  copying, 
published,  or  exposed  to  sale,  contrary  to  the  true  inteat  and 
meaning  of  this  act,  the  one  moiety  thereof  to  his  Majesty. 
his  heirs  or  successors,  and  the  other  moiety  thereof  to  any 
person  who  shall  sue  for  the  same,  to  be  recovered  in   any  of 
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hii  Majesty**  CowrU  of  Record  in  WeiMniter^  by  action  of 
debt,  biUy  plaint,  or  infonnation,  in  which  no  wager  of  law, 
eaaoin,  privilege  or  protection,  or  more  than  one  imparlance 
shall  be  allowed. 

II.  And  be  it  further  enacted,  That  any  printer  or  publisher  Pentlty  on 
of  any  newspaper  who  shall,  without  such  leave  as  aforesaid,  p"b^eraof 
print  and  publish  in  such  newspaper  any  lecture  or  lectures,   newspapers 
shall  be  deemed  and  taken  to  be  a  person  printing  and  pub-  f^m  wiufouT' 
lishing  without  leave  within  the  provisions  of  this  act,  and  Jeave. 
liable  to  the  aforesaid  forfeitures  and  penalties  in  respect  of 

such  printing  and  publishing. 

III.  And  be  it  further  enacted,   That  no  person  allowed  Penons  having 
for  certain  fee  or  reward,  or  otherwise,  to  attend  and  be  present  i^^^,^  nof  on 
at  any  lecture  delivered  at  any  place,  shall  be  deemed  and  that  account 
taken  to  be  licensed  or  to  have  leave  to  print,  copy,  and  p^^^i,  them. 
publish  such  lectures  only  because  of  having  leave  to  attend 

such  lecture  or  lectures. 

IV.  Provided  always.  That  nothing  in  this  act  shall  extend  Act  not  to  pro* 
to  prohibit  any  person  from  printing,  copying,  and  publishing  Kghhi^^of^l^^I 
any  lecture  or  lectures  which  have  or  shall  have  been  printed  tures  after  ex. 
and  published  with  leave  of  the  authors  Oiereof  or  their  as-  ^^y^^!^^^ 
Bignees,  and  whereof  the  time  hath  or  shall  have  expired 

within  which  the  sole  right  to  print  and  publish  the  same  is 

given  by  an  act  passed  in  the  eighth  year  of  the  reign  of  g  Ann.  e.  19. 

Queen   Annef  intituled  An  Act  for  the  encauragemefU  of 

Learmngf  hy  vetting  the  copies  of  printed  Books  in  the  Authors 

or  Purchasers  ofsueh  copies  during  the  times  therein  mentioned, 

and  by  another  act  passed  in  the  fifty-fourth  year  of  the  reign  54  Geo.  3 

of  king  George  the  third,  intituled  An  Act  to  amend  the  several  ^'  ^^' 

Acts  for  the  Encouragement  of  Learning^  hy  securing  the  copies 

and  copyright  of  printed  books  to  the  Authors  of  such  booksy  or 

their  assigns^  or  to  any  lectures  which  have  been  printed  or 

pobiiriied  before  the  passing  of  this  act. 

y.  Provided  further.  That  nothing  in  this  act  shall  extend  Act  not  to  exf 
to  any  lecture  or  lectures,  or  the  printing,  copying,  or  pub-  ^nd tolectures 
lishing  any  lecture  or  lectures,  or  parts  thereof^  of  the  delive-  unlicensed 
ring  of  which  notice  in  writing  shall  not  have  been  given  to  places,  &c. 
two  justices  living  within  five  miles  from  the  place  where  such 
lecture  or  lectures  shall  be  delivered  two  days  at  the  least 
before  delivering  the  same,  or  to  any  lectare  or  lectures  de- 
livered in  any  University  or  public  school  01  college,  or  on 
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any  public  fonndation,  or  by  any  individaal  in  Tirtue  of  or 
according  to  any  gift,  endowment,  or  foundation ;  and  that 
the  Uw  relating  thereto  shall  remain  the  same  as  if  this  act 
had  not  been  passed. 


17  Geo.  3, 
c.  67. 


Provisions  of 
recited  act 
extended  to 
Ireland. 


PenaltT  on 
engraving  or 
publishing  any 
print  without 
consent  of  pro- 
prietor. 


No.  XXVIII. 

6  &  Wm.  4,  c.  59. 

An  Act  to  extend  ike  Protection  of  Co/pyrlght  m  Prints  and  En^ 
gravings  to  Ireland. 

Whereas  an  act  was  passed  in  the  seventeeth  year  of  the 
reign  of  his  late  Majesty  King  George  the  third,  intituled  An 
Act  for  more  effectually  securing  the  Property  of  Prints  to  In- 
ventors and  Engravers f  hy  enabUng  them  to  sue  for  and  recover 
Penalties  in  certain  Cases  :  and  whereas  it  is  desirable  to  ex- 
tend the  provisions  of  the  said  act  to  Ireland;  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  passing  of  this 
act  all  the  provisions  contained  in  the  said  recited  act  of  the 
seventeenth  year  of  the  reign  of  his  late  Majesty  King  George 
the  third,  and  of  all  the  other  acts  therein  recited,  shall  be  and 
the  same  are  hereby  extended  to  the  united  kingdom  of  Greai 
Britain  and  Ireland, 

II.  And  be  it  further  enacted,  that  from  and  after  the  pas- 
sing of  this  act,  if  any  engraver,  etcher,  printseller,  or  other 
person  shall,  within  the  time  limited  by  the  aforesaid  recited 
acts,  engrave,  etch,  or  publish,  or  cause  to  be  engraved,  etched, 
or  published  any  engraving  or  print  of  any  description  what- 
ever, either  in  whole  or  in  part,  which  may  have  been  or  wtudi 
shall  hereafter  be  published  in  any  part  of  Great  Britain  or 
Ireland,  without  the  express  consent  of  the  proprietor  or  pro- 
prietors thereof  first  had  and  obtained  in  writing,  agned  by 
him,  her,  or  them  respectively,  with  his,  her  or  their  own  hand 
or  hands,  in  the  presence  of  and  attested  by  two  or  more 
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credible  witoesses,  then  every  such  proprietor  shall  and  may* 
by  and  in  a  separate  action  upon  the  case,  to  be  brought  against 
the  person  so  offending  in  any  Court  of  Law  in  Great  Britain 
or  Ireland^  recover  such  damages  as  a  jury  on  the  trial  of  such 
action  ur  on  the  execution  of  a  writ  of  inquiry  thereon  shall 
give  or  assess,  together  with  double  costs  of  suit. 


XXIX. 

6&  7  Wm.  4,  c.  no. 

j4n  Act  to  repeal  bo  much  of  an  Act  of  the  Fifty-fourth  Year 
of  King  George  the  Thirds  respecting  Copyrights,  as  requires 
the  delivery  of  a  Copy  of  every  published  Booh  to  the  Li- 
braries of  Stan  College,  the  Four  Universities  of  Scotland, 
and  cf  the  King's  Inns  in  Dublin. 

Whereas  by  an  act  passed  in  the  fifty-fourth  year  of  the  reign 

of  his  late  Majesty  King  George  the  third,  intituled  An  Act  to  ^  q^  3 

amend  the  several  Acts  for  the  encouragement  of  Learning  by  c.  146. 

securing  the  Copies  and  Copyright  of  printed  Books  to  the 

Authors  of  such  Books  or  their  Assigns,  it  is  amongst  other 

things  enacted,  that  eleven  copies  of  every  published  book 

shall  be  gratuitously  delivered  to  eleven  public  libraries  named 

in  the  said  act :   and  whereas  the  provisions  of  the  said  act 

have  in  certain  respects  operated  to  the  injury  of  authors  and 

publishers,  and  have  in  some  cases  checked  or  prevented  the 

publication  of  works  of  great  utility  and  importance,  and  it  is 

therefore  expedient  that  the  said  act  should  be  amended :  be  it 

therefore  enacted  by  the  King's  most  excellent  Majesty,  by 

and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 

Temporal,  and  Commons,  in  this  present  Parliament  assembled, 

and  by  the  authority  of  the  same,  that  so  much  of  the  said  re-  So  mach  of 

cited  act  as  requires  that  a  copy  of  every  book  which  shall  be  fcc^^d  act  as 

printed  and  published  shall  be  delivered  in  manner  therein  deliveTj  of 

mentioned  to  the  warehouse-keeper  of  the  Company  of  Sta-  J°P*J*  *}fJ*o^ 

doners  for  the  use  of  the  library  of  Sion  College,  the  libraries  herein  men- 
tioned repealed. 
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Compensation 
to  be  made  to 
the  said  li- 
braries out  of 
consolidated 
fnnd. 


Application 
of  tne  com- 
pensation. 


of  the  four  onivenities  of  Scotland,  and  the  Kimg't  Inns  Lib- 
rary at  DMin,  ihall  be  and  the  same  is  hereby  repealed. 

II.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
Lord  High  Treasurer  or  for  the  Commissioners  of  his  Majesty's 
Treasury,  or  any  three  or  more  of  them,  from  time  to  time  to 
issue  and  pay  out  of  the  consolidated  fund  of  the  united  king- 
dom of  Great  Britain  and  Ireland^  to  the  person  or  persons  or 
body  politic  or  corporate,  proprietors  or  managers  of  each  of 
the  aforesaid  libraries,  such  an  annual  sum  as  may  be  equal  in 
value  to  and  a  compensation  for  the  loss  which  any  such 
library  may  sustain  by  reason  of  the  said  act  being  repealed, 
so  fiu-  as  relates  to  such  library ;  such  annual  compensation  to 
be  ascertained  and  determined  according  to  the  value  of  the 
books  which  may  have  been  actually  received  by  each  such 
library,  in  such  manner  as  the  commissioners  of  his  Majesty's 
treasury  or  any  three  or  more  of  them  shall  direct,  upon  an 
average  of  the  three  yean  ending  the  thirtieth  day  of  Jmne  one 
thousand  eight  hundred  and  thirty -six. 

III.  And  be  it  further  enacted,  that  the  person  or  persons 
or  body  politic  or  ooporate,  proprieton  or  managen  of  the 
library  for  the  use  whereof  any  such  book  would  have  beoi 
delivered,  shall  and  they  are  hereby  required  to  apply  the  an- 
nual compensation  hereby  authorized  to  be  made  in  the  pur- 
chase of  books  of  literature,  science,  and  the  arts,  for  the  use 
of  and  to  be  kept  and  preserved  in  such  library ;  provided  al- 
ways, that  it  shall  not  be  lawful  for  the  said  lord  high  trea- 
surer or  commissionen  of  his  Majesty's  treasury  to  direct  the 
issue  of  any  sum  of  money  for  such  annual  compensation  untfl 
sufficient  proof  shall  have  been  adduced  before  him  or  them 
of  the  application  of  the  money  last  issued  to  the  purpose 
aforesaid. 
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No.  XXXL 

1  &  2  Vict.  c.  59. 

An  Aei  for  seeurmg  to  Authort^  ha  certain  Catea,  the  Benefit  of 
Intemaiional  Copyright. 

Whereas  it  is  desirable  to  afford  protection  within  her  Ma-   Her  Majesty, 
jesty's  dominions  to  the  authors  of  books  first  published  in  coimdj'nmy 
foreign  countries,  and  their  assigns,  in  cases  where  protection  direct  that 
shall  be  afforded  in  such  foreign  countries  to  the  authors  of  b^kj'fint 
books  fint  pubtished  in  her  Majesty's  dominions,  and  their  published  in 
assigns  ;  be  it  therefore  enacted  by  the  Queen's  most  excel-  tria!^nd°their 
lent  Migesty,  by  and  with  the  advice  and  consent  of  the  Lords  a«igi»f  shall 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia-  ^J^^  in^^ 
ment  assembled,  and  by  the  authority  of  the  same,  that  it  books  within 
shaU  be  lawful  for  her  Majesty,  by  any  order  of  her  Majesty  dominioM!^* 
in  council,  to  direct  that  the  authors  of  books  which  shall, 
after  a  future  time  to  be  specified  in  such  order  in  council,  be 
published  in  any  foreign  country  to  be  specified  in  such  order 
in  council,  and  their  executors,  administrators,  and  assigns, 
shall  have  the  sole  liberty  of  printing  and  reprinting  such  books 
within  the  united  kingdom  of  Oreat  Britain  and  Ireland^  and 
every  other  part  of  the  British  dominions,  for  such  term  as 
her  Majesty  shall  by  such  order  in  council  direct,  not  exceed- 
ing the  term  which  authors  being  British  subjects  are  now  by 
law  entitled  to  in  respect  of  books  first  published  within  the 
united  kingdom ;  provided  that  no  such  author  or  his  assigns 
shall  be  entitled  to  the  benefit  of  this  act  unless,  within  a  time 
to  be  in  that  behalf  prescribed  by  such  order  in  council,  the 
title  to  the  copy  of  every  such  book,  and  the  name  and  place 
of  abode  of  the  author  thereof,  and  the  time  and  place  of  the 
first  publication  thereof  in  such  foreign  country,  shall  be  entered 
in  the  register  book  of  the  Company  of  Stationers  in  London ;  Title  of  book 
and  unless,  within  a  time  to  be  also  prescribed  by  such  order  ^  g^^'JJI^ 
in  council,  one  printed  copy  of  the  whole  of  such  book  and  of  Hall,  and  one 
every  volume  thereof,  upon  the  best  paper  upon  which  the  ^^  ?j[^^^]^®[*^ 
largest  number  or  impression  of  such  book  shall  h^^e  been  house-keeper. 
printed  for  sale,  together  with  all  maps  and  prints  relating 
thereto,  shall  be  delivered  to  the  warehouse-keeper  of  the  Com- 
pany of  Stationers  at  the  hall  of  the  said  Company. 


80  Appendix. 

In  case  of  I^*  Provided  always,  and  be  it  enacted,  that  if  a  book  be 

books  pob-        published  anonymously  it  shall  be  sufficient  to  insert  in  the 

luhed  anony-  >*  * 

mously,  the        entry  thereof  in  such  register  book  the  name  and  place  of  abode 

rT*  ^\  K^'     °^  *^®  ^'  publisher  thereof,  instead  of  the  name  and  place  of 
sa£Bcient.  abode  of  the  author  thereof,  together  with  a  declaration  that 

such  entry  is  made  either  on  behalf  of  the  author  or  on  behalf 
of  such  first  publisher,  as  the  case  may  require. 
Wrongful  fini  III.  And  be  it  enacted,  that  every  such  entry  shall  be 
may  be  amend-  f^^^  f^^^  proof  of  a  rightful  first  publication ;  but  if  there  be 
ed  by  Court  a  wrongful  first  publication,  and  any  party  have  availed  him- 
of  Cbancery*      ^^  thereof  to  obtain  an  entry  of  a  spurious  work,  the  author 

or  his  first  publisher  may  apply  by  petition  or  on  motion  to 
the  Court  of  Chancery  to  order  such  entry  to  be  amended ;  but 
no  such  order  shall  be  made  unless  it  be  proved  to  the  satis- 
faction of  the  said  Court,  first  with  respect  to  a  wrongful  pub- 
lication in  a  country  to  which  the  author  or  first  publisher 
does  not  belong,  and  in  regard  to  which  there  does  not  subaiat 
with  this  country  any  treaty  of  international  copyright,  that 
the  party  making  the  application  was  the  author  or  first  pub- 
lisher, as  the  case  requires  ;  second,  with  respect  to  a  wrongful 
first  publication  either  in  the  country  where  a  rightful  first 
publication  has  taken  place,  or  in  regard  to  which  there  sub- 
sists with  this  country  a  treaty  of  international  copyright,  that 
a  Court  of  competent  jurisdiction  in  any  such  country  where 
such  wrongful  first  publication  has  taken  place  has  given  judg- 
ment in  fi&vour  of  the  right  of  the  party  claiming  to  be  the 
author  or  first  publisher. 
Register  book  lY.  And  be  it  enacted,  that  such  register  book  shall  at  all 
Sti^nen^^^  times  be  kept  at  the  hall  of  the  said  Company,  and  for  every 
Hall,  and  to  be  such  entry  the  sum  of  two  shillings,  and  no  more,  shall  be  paid, 
S^  ^  >>^"P^'  giid  ^0  gimie  register  book  may  at  all  seasonable  and  con  vemeot 

times  be  inspected  by  any  person  on  payment  of  the  sum  erf 

one  shilling,  and  no  more,  to  the  warehouse-keeper  of  the  said 

Company  of  Stationers ;  and  such  warehouse-keeper  shall,  when 

Certificate  by     and  as  often  as  thereto  required,  give  a  certificate  under  hia 

kMMi^"^*        hand  of  every  or  any  such  entry  and  delivery,  and  of  the  time 

of  making  the  same  respectively,  and  for  every  such  certificate 
the  sum  of  one  shilling  shall  be  paid ;  and  such  certificate,  upmi 
proof  of  the  handwriting  of  the  person  signing  the  same,  and 
that  such  person  was  in  hct  the  warehouse-keeper  of  the  said 
Company,  shall  without  further  proof  be  admitted  in  all  CourU 
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ts  evidence  of  such  entry  and  delivery,  and  of  the  time  of 
making  the  same  respectively. 

y.  And  he  it  enacted,  that  the  said  w«rehoase*keeper  shall  Warehouse- 
receive  at  the  Hall  of  the  said  Company  every  hook  or  volnme  p^^^ks^n 
80  to  he  delivered  as  aforesaid,  and  within  one  calendar  month  the  British 
after  receiving  such  hook  or  volume  shall  deposit  the  same  in 
the  lihrary  of  the  BrUiah  Museum. 

VI.  Provided  always,  and  he  it  enacted,  that  it  riiall  not  he  Second  or 
requisite  to  deliver  to  the  warehouse-keeper  of  the  said  ^^^^f ''^ 
Stationers'  Company  any  printed  copy  of  the  second  or  of  any 
snhsequent  edition  of  any  book  or  hooks  so  delivered  as  afore- 
ssid,  unless  the  same  shall  contain  additions  or  alterations ;  and 
in  ease  any  edition  after  the  first  of  any  book  so  delivered  as 
aforesaid  shall  contain  any  addition  or  alteration,  it  shall  not  be 
requisite  to  deliver  any  printed  copies  thereof,  if  one  printed 
copy  of  such  additions  or  alterations  only,  printed  in  an  uniform 
manner  with  the  former  edition  of  such  book,  be,  within  a  time 
in  that  behalf  to  be  prescribed  by  any  such  order  in  council  as 
afitfeaaid,  deliver  to  the  warehouse-keeper  of  the  said  Company 
of  Stationers. 

yil.  And  be  it  enacted,  that  the  respective  terms  to  be  Orders  in 
specified  by  such  orden  in  council  respectively  for  the  con-  gMcifydifi^rent 
tinuanoe  of  the  privilege  to  be  granted  to  the  authors  of  books  periods  for 
to  be  first  published  in  foreign  countries,  and  their  respective  counuies^&i^ 
assigns,  may  be  different  for  books  first  published  in  different 
fcMreign  countries,  and  that  the  times  to  be  prescribed  for  the 
entry  of  the  titles  to  the  copies  of  such  books,  and  the  delivery 
to  the  said  warehouse-keeper  of  the  aforesaid  copy,  may  be 
different  for  different  foreign  countries  and  for  different  classes 
of  books. 

VIII.  And  be  it  enacted,  that  if  any  bookseller  or  printer,  Booksellers, 

&c.  who  shall 


or  other  person  whatsoever,  in  any  part  of  the  United  Kingdom  print  &c  an 

ofOreai  Britain  and /refand,  or  in  any  other  part  of  the  British  book'to  which 

dominions,  shall,  within  the  term  to  be  Kmited  by  any  such  ^"^"^^  ^^d"""' 

order  in  oouncO,  print,  reprint,  or  import  for  sale,  or  cause  to  without  consen 

be  printed,  reprinted,  or  imported  for  sale,  any  book  to  which  jj^fi^JJ*^'' 

such  order  in  council  shall  extend,  without  the  consent  of  the  penalties. 
author  or  other  proprietor  of  the  copyright  of  and  in  such  book 
first  had  and  obtained  in  writing,  or,  knowing  the  same  to  be 
BO  printed,  reprinted,  or  imported  for  sale  without  such  consent 

/ 
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of  such  author  or  other  proprietor,  shall  sell,  publish,  or  expose 
to  sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  ot 
have  in  his  possession  for  sale,  any  such  book  without  such 
consent  first  had  and  obtained  as  aforesaid,  then  every  sneh 
offender  shall  be  liable  to  a  special  action  on  the  case,  at  the 
suit  of  the  author  or  other  proprietor  of  the  oopjrrigfat  ci  and 
in  such  book  so  unlawfully  printed,  reprinted,  impoited.  or 
published  or  exposed  to  sale,  or  being  in  tlie  possession  of  such 
offender  for  sale  as  aforesaid,  contrary  to  the  true  intent  and 
meaning  of  this  act ;  and  every  such  author  or  other  proprietor 
shall  and  may,  by  and  in  sudi  special  action  on  the  case  to  be 
so  brought  against  such  offender  in  any  court  of  record  in  Aat 
part  of  the  said  United  Kingdom  or  of  the  BrUUh  domhiions 
in  which  the  offence  shall  be  committed,  recover  such  damages 
as  the  jury  on  the  trial  of  such  action  or  on  the  execution  of  a 
writ  of  inquiry  thereon  shall  give  or  assess,  together  vrith 
double  costs  of  suit,  in  which  action  no  privilege  or  protectioa 
shall  be  allowed :  and  every  such  offender  shall  also  forfeit 
such  book,  and  every  sheet  being  part  of  such  book,  and  shall 
upon  order  of  any  court  of  record  in  which  any  action  at  law 
or  suit  in  equity  shall  be  commenced  or  prosecuted  by  such 
author  or  other  proprietor,  to  be  made  on  motion  or  petition  to 
the  said  court,  deliver  the  same  to  the  author  or  other  proprietor 
of  the  copyright  of  such  book,  or  to  his  attorney  or  agent  to  be 
thereto  lawfully  authorised,  and  he  shall  forthwith  damask  or 
make  waste  paper  of  the  same ;  and  every  such  oflfender  riiall 
also  forfeit  the  sum  of  three  pence  for  every  sheet  thereof, 
either  printed  or  printing,  or  published  or  exposed  to  sale, 
contrary  to  the  true  intent  and  meaning  of  this  act,  the  one 
moiety  thereof  to  her  Majesty  and  the  other  moiety  thereof  to 
any  person  who  shall  sue  for  the  same  in  any  sudi  court  of 
record  by  action  of  debt,  bill,  plaint,  or  information,  in  which 
no  privilege  or  protection  shall  be  allowed :  provided  always, 
that  in  Scotland  such  offender  shall  be  liable  to  an  action  of 
damages  in  Uie  court  af  session  in  Scotland^  wluch  shall  and 
may  be  brought  and  prosecuted  in  the  same  manner  in  whidi 
any  other  action  of  damages  to  the  like  amount  may  be  brought 
and  prosecuted  there,  and  in  any  such  action  where  damages 
shall  be  awarded  double  costs  of  suit  or  expenses  of  process 
shall  be  allowed. 
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IX.  Provided  always,  and  be  it  enacted,  tllat  no  tttch  order  xo  oider  in 

in  council  shall  have  any  effect  unless  it  shall  be  therein  stated*  council  to 

aa  the  ground  for  issuing  the  same,  that  due  protection  for  the  nniegg  it  states 

benefit  of  the  authors  of  piinted  books  first  published  in  the  that  reciprocal 

dominions  of  her  Mi^^esty  and  their  assigns  has  been  secured  by  Mcured. 


the  foreign  power  in  whose  dominions  the  books  to  which  sueh 
order  in  oouneil  shall  rdate  shall  be  first  published. 

X.  And  be  it  enaeted,  that  it  shidl  be  lawful  for  her  Migesty ,  Orders  in 

by  an  order  in  council*  firom  time  to  time  to  revoke  or  alter  any  council  may 

be  revoked. 

order  in  coundl  previously  made  under  the  authority  of  this 
act,  but  nevertheless  without  prejudice  to  any  ri^ts  acquired 
pceviously  to  such  revocation  or  alteration. 

XI.  And  be  it  enacted,  that  ev^  order  in  council  to  be  Orders  iu 
made  under  the  authority  of  this  act  shall,  as  soon  aa  may  be  council  to  be 
after  ihe  making  thereof  by  her  Migesty  in  council,  be  published  latent,  and 
in  the  London  Gazette^  and  from  the  time  of  such  publication  to  have  same 
shall  have  the  same  effect  as  if  every  part  thereof  were  included  g^^^i^ 

in  this  act. 

XII.  And  be  it  enacted,  that  a  copy  of  every  order  of  her  Orders  in 
Majesty  in  council  made  under  this  act  shall  be  laid  before  both  f  ^^^^^^ ^^ 
Houses  of  Parliament  within  six  weeks  after  issuing  the  same  Parliament. 
if  Parliament  be  then  sitting,  and  if  not,  then  within  six  weeks 

after  the  commencement  of  the  then  next  session  of  parliament.   TranHlations 

XIII.  Provided  always,  and  be  it  enacted,  that  nothing  in  of  books  first 
this  act  contained  shall  be  construed  to  prevent  the  printing,  abroad. 
publication,  or  sale  of  any  translation  of  any  book,  the  author 
whereof  and  his  assigns  may  be  entitled  to  the  benefit  of  this 

act. 

XIV.  And  be  it  enacted,  that  the  author  of  any  book  to  be  Foreign  au- 
after  the  passing  of  this  act  first  published  out  of  her  Majesty's  ^i^J'^  to  copy- 
dominions,  or  his  assigns,  shall  have  no  copyright  therein  right,  eicept 
within  her  Majesty's  dominions  otherwise  than  such  (if  any)  as 

he  may  become  entitled  to  under  this  act. 

XV.  Provided  nevertheless,  and  be  it  enacted,  that  all  actions,   Limitation  of 
suits,  bills,  indictments,  or  informations  for  any  offence  that  ^^^^°^ 
shall  be  committed  against  this  act  shall  be  brought,  sued,  and 
commenced  within  twelve  months  next  after  such  offence 
committed,  and  not  afterwards. 

XVI.  And  be  it  enacted,  that  in  the  construction  of  this  act  Interpretatioa 
the  word  "  bopk "  shall  be  construed  to  include  "  volume,"  ^'^"^' 

**  pamphlet,"  "  sheet  of  letterpress,"  "  sheet  of  music,"  "  map," 

/2 
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«*  chart,"  or  **  play  ;*'  and  the  woida  ''printing"  and  *'  re- 
printing" shall  indade  engraving  and  any  other  method  of 
multiplying  copies ;  and  the  expression  **  her  Majesty  "  shall 
indnde  the  heirs  and  soooessors  of  her  Migesty ;  and  the 
expressions  **  order  of  her  Majesty  in  ooundl "  and  "  order  in 
council "  shall  respectively  mean  order  of  her  Majesty,  acting 
hy  and  with  the  advice  of  her  Majesty's  most  Honorable  Privy 
Council :  and  in  describing  any  persons  or  things  any  woid 
importing  the  plural  number  shall  mean  also  one  person  or 
thing,  and  any  word  importing  the  singular  number  shall  indude 
several  persons  or  things,  and  any  word  importing  the 
masculine  shall  indude  also  the  feminine  gender ;  unless  in 
any  of  sudi  cases  there  shall  be  something  in  the  sobject  or 
context  repugnant  to  such  constraction. 


No«  XXXI. 

2  Vict.  c.  18.  (a) 

An  Ad  for  extending  ike  Copyright  of  Detigne  for 
Printing  to  Designs  for  printing  other  woven  Fabrics* 

Whereas  by  an  act  passed  in  the  twenty-seventh  year  of  the 

reign  of  his  late  Majesty  King  Oeorge  the  Third,  intituled  An 

27  Geo.  3,        Act  for  the  Eneouragemeni  of  the  Arts  of  designing  and  printing 

w  .^  ._^^  CaUeoeSf  and  MusUns  hy  vesting  the  Properties  ihereef 


c23. 


f A  the  Designers^  Printers^  and  Proprietors  for  a  limited  time  ; 
34  ^so.  3,  and  by  another  act  made  in  the  thirty-fourth  year  of  the  same 
reign,  for  amending  and  making  perpetual  the  said  act,  it  waa 
enacted,  that  every  person  who  should  invent,  design,  and  print, 
or  cause  to  be  invented,  designed,  and  printed,  and  become  tho 
proprietor  of  any  new  and  original  pattern  or  patterns  for 
printing  linens,  cottons,  calicoes,  or  muslins,  should  have  the 
sole  right  and  liberty  of  printing  and  re-printing  the  same  for 
the  term  of  three  months :  and  whereas  it  is  expedient  to 
extend  the  said  acts  to  Ireland;  and  whereas  since  the  passing 
of  the  last-redted  act  there  have  been  invented  other  fiibries  of 

(a)  There  is  a  bill  before  Parliament  (January  1840)  eztendii^f 
the  time  limited  by  this  act  to  twdve  months. 
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a  amilar  nature  to  wluch  the  said  copyright  dotth  not  extend ; 

be  it  enacted  by  the  Qneen's  most  excellent  Majetty,  by  and 

with  the  advice  and  consent  of  the  lords  Spiritual  and  Temporal, 

and  Conunons,  in  this  present  Parliament  assembled,  and  by 

the  authority  of  the    same,  that  this  act  shall  come'  into  Commenoe- 

<^>eration  on  the  passing  thereof.  "•***  ^  ***' 

II.  And  be  it  enacted,  that  the  said  recited  acts  and  this  act  Acts  extended 
shall  extend  to  Ireland,  as  well  as  to  England  and  Scotland.      *^  Ireland. 

III.  And  be  it  enacted,  that  the  provisions  of  the  said  recited  DeicriptioD  of 
acts  shall  extend  to  the  following  woven  fabrics  published  after  ^^"witod****''* 
the  passing  of  this  act ;  (that  is  to  say,)  aeu  shall 

To  fabrics  composed  of  wool,  silk,  or  hair :  extend. 

To  mixed  &brics,  composed  of  any  two  or  more  of  the 

foUowing  materials  ;  (that  is  to  say,)  linen,  cotton, 

wool,  silk,  or  hair. 

IV.  And  with  regard  to  any  fabrics  to  which  the  recited  acts  Recited  acu 
and  this  act  extend  which  shall  be  published  after  the  passing  ^°  constra^^ 
of  this  act,  be  it  enacted,  that  the  recited  acte  and  this  act  shall  as  one  act. 
be  construed  as  one  act. 

y.  And  be  it  enacted,  that  if  any  offence  either  against  the  Remedy  for 
recited  acte  or  against  this  act  be  committed  in  Ireland,  the  ^^?!^  ^®°*" 
party  aggrieved  shall  have  the  same  remedies  in  the  supreme 
courte  of  law  in  DubUn,  which  in  the  like  case  the  same  party 
would  have  in  England, 


No.  XXXII. 

2  Vict.  c.  17. 

An  Ad  to  secure  to  Proprietors  of  Designs  for  Articles  of 
Manufacture  the  Copyright  of  such  Designs  for  a  limited 
time, 

'Whereas  it  is  expedient  that  provisions  should  be  made  for 
securing  the  exclusive  benefit  of  designs  for  articles  of  manu- 
&cture  to  the  authors  and  proprietors  thereof  for  a  limited 
time ;  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 


86 


Appendix. 


Duration  of 
copyright. 


Proviso  for 
designs  for 
modelling,  &c. 


Conditions  of 
copyright. 


Proprietor 
explained. 


ment  assembiedy  and  by  the  authority  of  the  same,  tiiat  e^ery 
proprietor  of  a  new  and  original  design  made  for  any  of  the 
following  purposes,  and  not  published  before  the  first  day  of 
Julff,  one  thousand  eight  hundred  and  thirty-nine,  riiall  have 
the  sole  right  to  use  the  same  for  any  sneh  purpose  during  the 
term  of  twelve  calendar  months,  to  be  computed  foom  the  time 
of  the  same  being  regbtered  according  to  this  act ;  and  the 
following  are  the  purposes  referred  to : 

First. — ^for  the  pattern  or  print,  to  be  either  woriced  into  or 
worked  on,  or  printed  on  or  painted  on,  any  article  of 
manufacture,  being  a  tissue  or  textile  fabric,  except  lace, 
and  also  excq>t  linens,  cottons,  calicoes,  muslins,  and  any 
other  artide  within  the  meaning  of  the  acts  mentioned  in 
the  schedule  hereto  annexed : 
Second. — For  the  modelling,  or  the  casting,  or  the  emboss- 
ment, or  the  chasing,  or  the  engraving,  or  for  any  other 
kind  of  impression  or  ornament,  on  any  article  of  manu- 
facture, not  being  a  tissue  or  textile  fabric  : 
Third. — For  the  shape  or  configuration  of  any  article  of 
manufacture,  except  lace,  and  also  except  linens,  cottons* 
calicoes,  muslins,  and  any  other  article  within  the  meaning 
of  the  acts  mentioned  in  the  schedule  hereto  annexed : 
Provided  always  that  every  proprietor  of  a  new  and  original 
design  made  for  the  modelling,  or  the  casting,  or  the  emboss- 
ment, or  the  chasing,  or  the  engraving,  or  for  any  other  kind 
of  impression  or  ornament  on  any  article  of  manufiicture,  being 
of  any  metal  or  mixed  metals,  shall  have  the  sole  right  to  use 
(he  same  during  the  term  of  three  years,  to  be  computed  from 
the  time  of  the  same  being  registered  according  to  this  act ;  but 
no  person  shall  be  entitled  to  the  benefit  of  this  act  unless  the 
design   have  before  publication  been  registered  according  to 
this  act,  and  unless  such  person  be  registered  according  to  this 
act  as  the  proprietor  of  the  design,  and  unless  after  publication 
of  the  design  every  article  of  manufacture  published  by  him,  on 
which  such  design  is  used,  have  thereon  the  name  of  the  first 
registered  proprietor,  and  the  number  of  the  design  in  the 
register,  and  the  date  of  the  registration  thereof;  and  the 
author  of  every  such  new  and  original  design  shall  be  con- 
sidered the  proprietor,  unless  he  have  executed  the  woric  on 
behalf  of  another  person  for  a  valuable  consideration,  in  which 
ease  such  person  shall  be  considered  the  proprietor,  and  shall 
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be  entitled  to  be  legittered  in  the  place  of  the  author ;  and 
every  penon  puichaaing  for  a  valuable  contideration  a  new  and 
original  dedgn,  or  the  ezcluriye  or  the  partial  right  to  use  the 
same  for  any  one  or  more  of  the  above-mentioned  pnrpoaes,  in 
lekrtioii  to  any  one  or  mote  artioleB  of  manufoctnre,  ihall  be  con- 
sidered as  the  proprietor  of  the  design  for  all  or  any  one  or 
nore  of  such  purposes  as  the  case  happens  to  be. 

II.  And  be  it  enacted,  tiiat  every  person  purehasing  a  new  Traosrer  of 
•od  origiiial  dedgii  nuy  enter  fab  title  in  the  regiter  hereby  ^^J^. 
provided  ;  and  any  writing  purporting  to  be  a  transfer  of  sudi 

design,  and  signed  by  the  proprietor  thereof,  shall  operate  as  an 
effectual  transfer  ;  and  tihe  registrar  shall,  on  request,  and  the 
production  of  such  writing,  insert  the  name  of  the  new  pro- 
prietor in  the  register ;  and  the  following  may  be  the  form  of 
such  transfer,  and  of  such  request  to  the  registrar ; 
Form  of  Transfer  and  Authority  to  register, 

*  I,  A.  B,j  author  [or  proprietcr]  of  design  number 

*  having  transferred  my  right  thereto  [or  if  such  transfer  be 

*  partial]  so  far  as  regards  the  making  of  [describe  the 

*  artieks  of  manufacture  tpith  respect  to  which  the  right  is  trans  - 

*  f erred]  to  B.  C  of  do  hereby  authorise  you  to  insert 

*  his  name  on  the  register  of  designs  accordingly.' 

Form  of  Request  to  register. 

*  I,  B.  C,  the  person  mentioned  in  the  above  transfer,  do  re- 

*  quest  you  to  register  my  name  and  property  in  the  said 
'  design,  according  to  the  terms  of  such  transfer.' 

III.  And  be  it  enacted,  that  during  the  existence  of  such  For  pravcDting 
exclusive  or  partial  right  no  person  shall  either  do  or  cause  to  P"^<^7* 

be  done  any  of  the  following  acts  in  regard  to  a  registered 
design,  without  the  license  or  consent  in  writing  of  the  registered 
proprietor  thereof;  (that  is  to  say.) 

No  person  shall  use  for  the  purposes  aforesaid,  or  any  of 
them,  or  print  or  work  or  copy,  such  registered  design,  or 
any  original  part  thereof,  on  any  article  of  manufacture, 
for  sale : 
No  person  shall  publish,  or  sell  or  expose  to  sale  or  barter, 
or  in  any  other  manner  dispose  of  for  profit,  any  article 
whereon,  such  registered  design  or  any  original  part 
thereof  has  been  used,  knowing  that  the  proprietor  of  such 
design  has  not  given  his  consent  to  the  use  thereof  upon 
such  article : 
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No  penon  shall  adopt  any  sa<^  registexed  deaigil  oo  asjr 

artide  of  manu&cture  for  aale,  eidier  wholly  or  partiallyy 

by  making  any  addition  to  any  original  part  thereof,  or  by 

making  any  subtraction  from  any  oziginal  part  tibeieof : 

And  if  any  person  commit  any  sooh  act  he  shall  for  every 

offence  forfeit  a  sum  not  less  than  five  pounds  and  not  exceeding 

thirty  pounds,  to  the  proprietor  of  the  design  in  respect  of 

which  such  offence  has  been  committed. 

IV.  And  be  it  enactedt  that  the  party  injured  by  any  sodi 
act  may  recover  such  penalty  as  follows : 

In  England^  either  by  an  action  of  debt  or  on  the  case 
against  the  party  offending,  or  by  summary  proceeding 
before  two  justices  having  jurisdietion  where  the  party 
offending  resides ;  and  if  the  party  injured  proceed  by 
such  summary  proceeding,  any  justice  of  the  peace  acting 
for  the  county,  riding,  division,  dty  or  borough  where 
the  party  offending  resides,  and  not  being  concerned  either 
in  the  sale  or  manufiicture  of  the  article  of  manu&ctore 
or  in  the  design  to  which  such  summary  proceeding  relatea 
may  issue  a  summons  requiring  such  party  to  appear  on 
a  day  and  at  a  time  and  place  to  be  named  in  such 
summons,  such  time  not  being  less  than  eight  days  fiom 
the  date  thereof;  and  every  such  summons  shall  be  served 
on  the  party  offending,  either  in  person  or  at  hia  usual 
place  of  abode  ;  and  either  upon  the  appearance  or  upon 
the  default  to  appear  of  the  party  offsnding,  any  two  or 
more  of  such  justices  may  proceed  to  the  hearing  of  the 
complaint,  and  upon  proof  of  the  offence,  either  by  the 
confession  of  the  party  offending  or  upon  the  oath  or 
affirmation  of  one  or  more  credible  witnesses,  which  such 
justices  are  hereby  authorized  to  administer,  may  convict 
the  offender  in  a  penalty  of  not  less  than  five  pounds  or 
more  than  thirty  poiuds,  as  aforesaid,  for  each  ofience,  as 
to  such  justices  doth  seem  fit ;  and  if  the  amount  of  such 
penalty  or  of  such  penalties,  and  the  costs  attending  the 
conviction,  so  assessed  by  such  justices,  be  not  forthwith 
paid,  the  amount  of  the  penalty  or  of  the  penalties,  and  of 
the  costs,  together  with  the  costs  of  the  distress  and  sale, 
shall  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender  wherever  the  same  happen  to  be 
in  England ;  and  the  justices  before  whom  the  party  has 
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been  eonvictecly  or»  on  proof  of  the  convicUon,  any  two 
jnatioes  acting  for  any  oonnty,  riding,  diviaion,  dty,  or 
borough  in  England  where  gooda  and  chattela  of  the 
peraon  offending  happen  to  be^  may  grant  a  warrant  for 
auch  diatreaa  and  tale ;  and  the  overploa,  if  any«  shall  be 
returned  to  the  owner  of  the  gooda  and  chattela,  on 
demand: 
In  Scotland,  either  before  the  court  of  session,  or  by  summary 
proceeding  as  aforesaid  before  any  two  or  more  justiees  of 
the  peace  of  the  county  or  place  where  the  oflfence  was 
committed : 
In  Irelandt  either  by  action  in  a  superior  court  of  law  at 
DuUHif  or  by  civil  bill  in  the  dvil  bill  court  of  the  county 
or  place  where  the  offence  waa  committed : 
And  no  action  or  other  proceeding  for  any  offence  under  this 
act  shall  be  brought  after  the  expiration  of  six  calendar  months 
from  the  commission  of  the  offence ;  and  in  such  action  or 
other  proceeding  every  plaintiff  or  prosecutor  shall  recover  his 
full  costs  of  suit,  or  of  such  other  proceeding. 

y*  For  the  purpose  of  registering  designs  for  articles  of  l^jiitrar,  &c, 
manu&ctnre,  in  order  to  obtain  the  protection  of  this  act,  be  it  be  apjmnted. 
enacted,  that  the  lords  of  the  committee  of  privy  council  for 
the  consideration  of  all  matters  of  trade  and  plantations  may 
appoint  a  person  to  be  a  registrar  of  designs  for  articles  of 
manufieicture,  and  if  the  lords  of  the  said  committee  see  fit,  a 
deputy  registrar,  clerks,  and  other  necessary  officers  and 
servants ;  and  such  registrar  and  deputy  registrar  shall  hold 
their  offices  during  the  pleasure  of  the  lords  of  the  said  com- 
mittee ;  and  the  conmiissioners  of  the  treasury  may  from  time 
to  time  fix  the  salary  or  remuneration  of  such  registrar,  deputy 
registrar,  clerks,  officers,  and  servants;  and,  subject  to  the 
provisions  of  this  act,  the  lords  of  the  said  committee  may  make 
rules  for  regulating  the  execution  of  the  duties  of  the  office  of 
the  said  registrar ;  and  such  registrar  shall  have  a  seal  of  office. 


YI.  And  be  it  enacted,  that  the  said  registrar  shall  not  Hepstnr'i 
register  any  design  unless  he  be  furnished  with  three  copies  or 
drawings  of  such  design,  accompanied  with  the  name  and  place 
of  abode  of  the  proprietor  thereof;  and  the  registrar  shall 
register  all  such  copies  from  time  to  time  successively  as  they 
are  received  by  him  for  that  purpose,  and  on  every  such  copy 
he  shall  affix  a  number  corresponding  to  such  succession,  and 
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he  shall  relsiii  two  copies^  one  of  which  he  ^isQfile  in  hitoflkef 
and  the  other  he  shall  hold  at  the  dispoaitioii  of  the  lords  of  the 
said  committeey  and  the  remaining  copy  he  shall  return  to  the 
person  by  whom  the  same  has  been  forwarded  to  him ;  and  in 
order  to  give  ready  acoess  to  the  copies  of  designs  so  registered, 
he  shall  keep  a  classified  index  of  sudi  copies  of  deaigna. 

VII.  And  be  it  enacted,  that  upon  any  original  daaigB  so 
registered*  and  upon  every  copy  ihereof  received  for  the  purpose 
of  being  registered,  or  for  the  purpose  of  such  registration 
being  certified  thereon,  the  register  shall  certify  under  his  hand 
that  the  design  has  been  so  registered,  the  date  of  such 
registration,  and  the  name  of  the  jegistered  proprietor ;  and 
such  certificate  made  on  every  such  origioal  design,  or  on  such 
copy  thereof,  and  purporting  to  be  signed  by  the  registrar  or 
deputy  registrar,  and  purporting  to  have  the  seal  of  oflice  of 
such  registrar  affixed  thereto,  shall,  in  the  absence  of  evidence 
to  the  contrary,  be  sufficient  proof,  as  follows : 

Of  the  design,  and  of  the  name  of  the  proprietor  therein 

mentioned,  having  been  duly  registered :  and 
Of  the  commencement  of  the  period  of  registry  ;  and 
Of  the  person  named  therein  as  proprietor  being  the  pro* 

prietor  ;and 
Of  the  originality  of  the  design,  and 

Of  the  provisions  of  this  act,  and  of  any  rule  under  which 
die  certificate  appears  to  be  made,  having  been  coniplied 
with: 
And  any  such  writing  purporting  to  be  such  cert^cate  shall 
(in  the  absence  of  evidence  to  the  contrary)  be  received  in 
evidence  without  proof  of  the  handwriting  of  the  aignaUue 
thereto,  or  of  the  seal  of  office  affixed  diereto,  or  of  the  person 
signing  the  same  being  the  registrar  or  deputy  registrar. 

VIII.  And  be  it  enacted.  That  the  commissioners  of  the 
treasury  shall  from  time  to  time  fix  the  fees  to  be  psid  for  the 
services  to  be  performed  by  the  registrar,  and  such  fees  riiall 
be  applied  to  defray  the  expenses  of  the  said  office,  and  the 
salaries  or  other  remuneration  of  the  said  registrar,  and  of  any 
other  person  employed  under  him,  with  the  sanction  of  the 
commissioners  of  the  treasury,  in  the  execution  <^  this  Act, 
and  the  balance  shall  be  carried  to  the  consolidated  fund  of  the 
United  Kingdom,  and  be  paid  accordingly  into  the  receipt  of 
her  Majesty's  Exchequer  at  WeMtminster ;  and  the  commis- 
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■ionen  of  the  tranniry  may  rqgnlate  the  numner  in  which 
rach  fees  are  to  be  receiTed»  and  in  which  they  are  to  be  kept, 
and  in  wbidi  they  are  to  be  accounted  lor. 

IX.  And  be  it  enacted,  that  if  eiUier  the  regiatrar  or  any  Penalty  for 
person  empk^ed  nnder  him  either  demand  or  receive  any  gra-  ®'^^^°' 
tuity  or  reward,  whether  in  money  or  otherwise,  except  the 

salary  or  xemuneration  authorised  by  the  commissioners  of  the 
treasury,  he  shall  for  every  such  offence  forfeit  fifty  pounds  to 
any  person  suing  for  the  same,  by  action  of  debt  in  the  Court 
of  Exchequer  at  Wesiminsierf  and  he  shall  also  be  liable  to  be 
either  suspended  or  dismissed  from  his  office,  and  rendered  in- 
capable of  holding  any  situation  in  the  said  office,  as  the  lords 
of  the  treasury  see  fit. 

X.  And  for  the  purpose  of  facilitating  the  use  of  the  provi-  Letters,  &c. 
dons  of  this  act  in  r^^ard  to  the  registration  of  designs,  be  it  j^e^office'of 
enacted,  That  all  letters  and  packets  transmitted  by  post,  either  regutrar  of 

to  or  from  the  office  of  registrar  of  designs,  relating  solely  to  the  f^m  Mwtaee  ^^ 
business  of  such  office,  shall  be  exempt  from  postage ;  and  that 
in  respect  of  such  letters  and  packets  the  provisions  of  an  act 
passed  in  the  fimt  year  of  her  present  Majesty's  re%n,  intituled 
An  Act  for  regviaiing  the  sendmg  and  receiving  ofletter$  and  1  Vict.  c.  35. 
packets  hg  the  post  free  fivm  the  duty  of  postage^  relating  to  the 
general  regulation  of  the  official  privilege  of  franking,  and  to  the 
transmission  to  the  post-office  of  unprivileged  letters,  and  the 
penalties  and  provisions  mentioned  in  an  act  passed  in  the  first 
year  of  the  reign  of  her  present  Majesty,  intituled  An  act  for  \  Vict,  c  36. 
eoneoUdaiing  the  laws  relative  to  offences  against  the  post-office 
of  the  United  Kingdom,  and  for  regulating  the  judicial  adminis- 
tration of  thepost^ffiee  ktws,  and  for  esBplaining  certain  terms 
and  expressions  emploged  in  those  lawst  shall,  so  far  as  the  same 
may  be  applicable,  apply  to  the  office  of  the  r^strar  of 
designs,  and  the  franking  officer  thereof. 

XI.  And  for  the  interpretation  of  this  act,  be  it  enacted,  interpretttion 
That  the  following  terms  and  expressions,  so  far  as  they  are  <^1aum- 

not  repugnant  to  the  context  of  this  act,  shall  be  construed  as 
follows ;  (that  is  to  say,)  the  expression  "  Commissioners  of  the 
Treasury*'  shall  mean  the  Lord  High  Treasurer  for  the  time 
being,  or  the  Commissioners  of  her  Majesty's  Treasury  for 
the  time  being,  or  any  three  or  more  of  them ;  and  the  ex- 
pression "  article  of  manufacture"  shall  include  any  article  of 
the  kind  herein  referred  to,  whether  it  be  made  by  hand  or  by 
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machinery,  or  by  both  of  those  means ;  and  the  singuUtr  num- 
ber shall  include  the  plural  as  well  as  die  singular  number ; 
and  the  masculine  gender  shall  inclade  the  feminine  gender  as 
well  as  the  masculine  gender. 
Commence-  XII.  And  be  it  enacted,  That  this  act  shall  come  into 

operation  on  the  passing  thereof,  as  to  the  office  and  the  ap- 
pointment of  the  registrar  hereby  authorised,  and  on  the  first 
day  of  July  one  thousand  eight  hundred  and  thirty-nine,  as  to 
the  other  parts  of  the  act. 

SCHEDULE. 

Date  of  Acts.  TUle. 

27  Geo.  3,  c.  88.     An  act  for  the  encouragement  of  the  arts 
(1 787.)  of  designing  and  printing  linens,  cottons, 

calicoes,  and  muslins,  by  Tearing  the 
properties  thereof  in  the  designeis, 
printers,  and  proprietors  for  a  limited 

rime. 
29  Geo.  3,  c.  19.     An  act  for  continuing  an  act  for  the  en* 

(1789.)  couragement  of  the  arts  of  designing 

and  prinring  linens,  cottons,  calicoes, 
and  muslins,  by  vesting  the  properdes 
thereof  in  the  designers,  printers,  and 
proprietors  for  a  limited  time. 
34  Geo.  3,  c.  23.     An  act  for  amending  and  making  perpetual 

(1 794.)  an  act  for  the  encouragement  of  the  arts 

of  designing  and  printing  linens,  cottons, 
calicoes,  and  muslins,  by  vesting  the 
properties  thereof  in  the  designers, 
printers,  and  proprietors  for  a  limited 
rime. 
2  Vict.  An  act  passed  during  the  present  session 

(1 839.)  of  Parliament,  "  for  extending  the  copy- 

right of  designs  for  calico  printing  to 
designs  for  printing  other  woven  &- 
brics.'' 


ADDENDA, 


Licenses  to  use  Patent,  p.  225.  Protheroe  and  Another  v. 
May  and  Another,  MS8.,  8th  August,  18S9.  His  Honor  the 
Vice-Chancellor  sent  the  following  questions  to  the  Court  of 
Exchequer  for  their  opinion,  who  answered  every  one  of  them 
in  the  negative. 

1st.  Has  the  grant  of  the  said  first  mentioned  exclusive 
license  to  the  said  Protheroe  and  Ouppy  invalidated  the  letters 
patent  of  itself,  without  reference  to  the  subsequent  facts  ? 

2nd.  Has  the  assignment  to  and  vesting  of  the  said  first 
mentioned  license  in  the  said  partnership  of  more  than  twelve 
persons  invalidated  the  letters  patent  of  itself,  and  without 
reference  to  the  other  facts  stated  ? 

3rd.  Has  the  grant  of  the  said  twelve  last  mentioned  ex- 
clusive licenses,  or  of  any,  and  which  of  them,  invalidated  the 
said  letters  patent  ? 

4th.  If  all  the  grantees  of  all  the  licenses  were  to  coalesce 
and  become  jointly  interested  in  such  licenses,  would  the 
letters  patent  be  thereby  invalidated  ? 

5th.  Would  the  letters  patent  have  been  invalidated  if  the 
districts  covered  by  the  licenses  had  included  the  whole  of 
England,  Wales,  and  Berwick-upon-Tweed,  and  the  Colonies  ? 

BiU  in  Chancery,  p.  252.  Westhead  v.  Keene,  1  Sevan's 
Rep.  287.  A  bill  filed  by  a  patentee  to  restrain  the  piracy  of 
his  patent,  and  for  an  account,  did  not  distinctly  state  the 
specification,  or  explain  the  nature  of  the  invention  for  which 
the  patent  right  was  claimed  ;  but  it  alleged  that  the  specifi- 
cation was  duly  enrolled,  and  that  the  drawings  and  description 
in  the  specification  could  not  be  set  out  in  the  bill,  and  it 
charged  that  the  plaintiff  was  the  inventor,  and  that  the  in- 
vention was  new :  the  Court  (not  without  some  doubt)  held, 
on  the  authority  of  Kay  v.  Marshall,  that  the  bill  was  not 
demurrable. 

Infunetion,  p.  253.  Bacon  v.  Spottiswoode,  Bacon  v.  Jones, 
1  Bevan's  Rep.  382.     Where  a  bill  is  filed  by  a  patentee  for 
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an  injunction  to  restrain  an  alleged  infringement  of  his  patent, 
the  plaintiff  is  not  precluded  from  asking  for  an  injunction  at 
the  hearing,  hy  the  fact  of  his  not  having  applied  for  it  on  an 
interlocutory  motion ;  but  the  not  moving  for  the  injunction 
imposes  on  the  plaintiff,  in  such  a  case,  the  obligation  of 
making  out  a  clear  and  unexceptionable  title  at  the  hearing : 
and  if  he  fails  in  that,  and  has  not  previously  obtained  an 
injunction,  he  will  not  be  allowed  to  use  the  facts  proved  in 
the  cause,  as  evidence  of  a  primd  facie  case,  giving  him  a  right 
to  further  time,  for  the  purpose  of  enabling  him  to  establish 
more  satisfactorily  his  legal  title. 

A  patentee  brought  the  cause  to  a  hearing  without  having 
previously  moved  for  an  injunction,  and  the  Court  being  of 
opinion  that  on  the  evidence  then  produced  an  injunction 
would  not  have  been  granted,  on  an  interlocutory  application, 
refused  to  retain  the  bill,  to  give  the  patentee  an  opportunity 
of  establishing  his  right  at  law,  but  dismissed  it  with  costs. 

Upon  the  motion  of  Sir  Robert  Peel,  Bart.,  the  following 
returns  were  made  to  parliament  on  2nd  March,  1840. 

1 .  Petitioners  to  the  Judicial  Committee  under  the  2nd  sect, 
of  5  &  6  Wm.  4,  c.  83. 

C.  L.  Stanislas,  Baron  Heurteloup. 

J.  Wells,  Ass.  of  W.  Gibbons  and  T.  Westrnp. 

2.  Petitioners  to  the  Judicial  Committee  under  the  4tb 
section  of  5  &  6  Wm.  4,  c.  83,  for  a  prolongation  of  the  term 
of  letters  patent.  Those  marked  thus*  had  the  term  extended. 

S.  Hall.  *Orpheus,  commonly  called 

*R.  B.  Bate.  Pienre  Erard. 

*£.  S.  Swaine.  C.  Macintosh. 

J.  TuUoch.  *W.  Southworth  and  Others. 

♦  L.  W.  Wright.  ♦H.  ShuttleworthandOtbers. 
W.  R.  Vigors  and  Others.         ♦D.  Stafford. 

*  J.  Russell.  J.  G.  Bodmer. 
•J.  Kay.  ♦G.  A.  Kollman. 
♦B.  Downton.  'R.  Roberta. 
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A. 

ABANDONMENT, 

of  copyright  in  book,  430. 
ABRIDGMENTS. 

of  a  work,  344. 

in  reriewB,  354. 
ACCOUNT, 

directed  by  Court  of  Chancery  to  be  kept  until  the  legal  right  settled, 

267. 
in  suits  for  infringement  of  a  patent,  id. 
until  a  new  trial  ha»  been  had,  id. 
ACnON, 

for  infringing  a  patent  right,  237. 
if  patentee  has  been  once  defeated,  id. 
the  pleadings.    See  Plbadinos 
ACTS  OF  PARLIAMENT.— 5m  Statutes. 

to  enable  the  patentee  to  assign  to  more  than  twelve  persons,  185. 
ADDITION.    See  Improvbmbnts. 
it  is  a  new  manufacture,  39> 

the  patent  must  be  confined  to  the  addition,  id. 
if  the  grant  extend  to  the  whole,  it  is  invalid,  60. 
unless  in  a  grant  for  an  improvement  in  a  machine  already 
protected  by  a  patent,  61. 
what  things  may  be  taken  for  the  foundation  of  the  additions,  62. 
addition  of  new  combinations,  64. 
the  peculiar  Qualities  of  an  addition,  62. 
to  an  old  work,  348. 
ADVERTISEMENTS, 
in  newspapers,  367. 
ALMANACKS, 

no  copyright  in,  340. 
nautical  almanack,  342. 
AMERICA, 

patents  for  inventions  in,  277* 
copyright  in,  319. 
ARRANGEMENT  OF  THINGS  ALREADY  KNOWN.— S«?  Com- 

BINATIONB,  63. 

ASSIGNEE, 
of  a  patent, 

may  sue  alone,  or  join,  with  the  patentee,  237. 
of  author,  428. 
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ASSIGNEE-^onftniied. 
his  deyisee,  430. 

manuscript  when  taken  in  execntion,  id, 
when  copyright  in  book  abandoned,  id, 
ASSIGNMENT, 

of  patent  riffht  generally,  214. 
when  the  patent  is  good,  id, 
if  the  patent  be  yoid,  215. 

an  action  for  breach  of  coTenanta  may  be  anawered  by 

shewing  that  the  patent  is  bad,  216. 
but  not  when  the  action  is  against  the  patentee  himself,  id, 
where  there  is  no  fraud,  the  consideration  for  the  sale  of  a 

bad  patent  cannot  be  returned,  218. 
unless  discovered  before  the  assignee  had  made  any  uae  of 
It,  id. 
under  a  commission  of  bankrupt,  219- 

effect  of  a  grant  obtained  by  an  uncertificated  bankrupt,  220. 
of  a  cop)Tight,  428 r 
genercdly,  id, 
for  the  first  term,  429. 
of  a  manuscript,  325. 423. 
of  music,  386. 

of  an  engraving  or  print,  404. 
of  a  pattern,  412. 
of  a  sculpture  or  model,  420. 
ATTORNEY  GENERAL, 
report  of,  171- 

fees  payable  in  office  of,  1/3. 
rules  of  practice  before,  101.    App.  9. 
AUSTRIA, 

patents  for  inventions  in,  285. 
copyright  in,  320. 
AUTHOR, 

when  name  not  to  book,  324. 
his  property  in  his  works,  423. 425. 
property  in  manuscripts,  id, 
when  engaged  to  write,  424. 
his  persontd  representatives,  426., 


B^ 


BANKRUPT, 

assignment  of  patent  under,  2]9> 

of  property  in  a  newspaper,  377- 

as  a  bookseller,  472. 
BAVARIA, 

copyright  in,  320. 
BELGIUM, 

patents  for  inventions  in,  291- 

copyright  in,  31f9. 
BIBLE,  THE, 

copyright  in  notes  to,  347* 

prerogative  copyright  in,  43^. 
BILL, 

for  the  patent,  172. 

ite  contents,  id. 
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BLASPHEMY, 

in  newspapen,  361. 

libels,  ttf . 
BODLEIAN  LIBRARY.--5M  Oxford. 
BOOK, 

natural  right  over,  I. 

definition  of,  322. 

part  of  a  work,  323. 

telling  of,  470. 

importation  of,  tdL 

without  author's  name  to,  324. 

property  in,  426. 

when  destroyed  by  contents,  428. 
BOOKSELLERS, 

general  liabilities  of,  469. 472. 

when  he  becomes  a  bankrupt,  id. 

as  to  importation  of  books,  470. 

as  to  the  contents  of  books,  472. 
BRITISH  MUSEUM. 

entitled  to  a  book  of  every  book,  451. 


C. 

CALCULATIONS, 

books  of,  340. 

almanacks,  id, 

logarithms,  342. 

nautical  almanacks,  id, 

tables  of  interest,  &c.  340. 
CALENDARS, 

copyright  in,  337. 
CALICOES, 

copyright  in  designs  for,  414. 
CAMBRIDGE,  UNIVERSITY  OF, 

entitled  to  one  copy  of  each  book,  452. 

right  to  print  bibles,  454. 

right  to  print  the  statutes,  455. 

as  to  almanacks,  id, 

as  to  their  perpetual  copyright,  456. 
CANCELLINCf, 

of  letters  patent,  275. 
CARPETS, 

copyright  in  designs  for  twelve  months,  413. 
CASTS.    Dee  Sculpturbs. 
CAVEAT,  180. 

against  a  patent  to  be  left  at  chambers  of  attorney-general,  id. 
or  in  the  chancery  office,  182. 

the  nature  and  meaning  of  a  caveat,  id. 

costs  of  caveat  before  the  lord  chancellor,  183. 
CERTIFICATE, 

of  enrolment  of  specification,  178. 

of  enrolment  of  vacatur,  276. 

under  the  acts  respecting  newspapers,  38C». 
CHANCERY,  COURT  OF, 

the  jurisdiction  over  letters  patent,  250. 
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CHANCERY,  COURT  OY^<i(mtinned. 

the  advantages  of  suin^  in  equity,  250. 

the  flrrounds  on  which  injunctions  are  granted,  25  K 

the  jurisdiction  over  copyrignt,  486. 

bill  to  discover  proprietors  of  newspaper,  382. 
CHARTS, 

copyright  in,  40(). 
CHEAPER  MATERIALS, 

effect  of,  147. 
CHEMICAL  DISCOVERIES.— Sm  Method,  Procbsb. 

the  effects  produced  may  be  new  manufactures,  100. 

patent  medicines,  101. 

It  is  a  question  whether  the  mere  process  can  be  manufactures,  84. 
CHRONOLOGY, 

copyright  in,  series  of,  337. 
CHURCH, 

copyright  of,  the  Queen  as  head  of,  436. 
CINQUE  PORTS, 

the  effect  of  privileges  of,  5. 
COLONIES, 

patents  to  be  in  force  in  them,  169- 

extra  fees  for  patent  to,  173. 
COMBINATION, 

of  things  already  known. — See  Arrangbmbnt. 

it  may  be  a  new  manufacture,  63. 

of  what  thing  a  combination  may  be  formed,  id, 

improvemeiit  by  new  combinations,  64. 

the  patent  must  be  for  the  thing  thus  combined,  66. 

the  peculiar  quality  of  a  combination^  70. 
COMMERCE, 

commerciid  combinations,  2« 

their  introduction,  2. 

among  towns,  3. 

among  individuals,  id, 

progress  of,  4. 
COMMON  LAW, 

as  to  monopolies,  10. 

copyright  at,  308. 
COMPILM'IONS, 

road  books,  335. 

series  of  chronology,  337. 

calendars,  id, 

dictionaries,  338. 

encyclopaedia,  339* 
CONFIGURATION. 

of  manufactures,  copyright  in,  414. 
CONSTRUCTION, 

of  letters  patent  generally,  24.  200. 

of  patents  for  inventions,  202. 

in  favour  of  the  inventor  by  an  express  clause,  id, 

doubts  as  to  the  strict  or  liberal  construction  of  them,  203. 

of  the  acts  of  parliament  to  enlarge  them,  206. 
not  a  legislative  reading  of  the  patent,  id. 
generally  a  clause  is  inserted  that  every  objection  in  law  com- 
petent against  the  patent  shall  still  exist,  id, 
COPYRIGHT, 

history  of,  305. 
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COPYRIGHT— cofi/miiM/. 

definition  of|  305. 

among  the  ancients,  306. 

at  common  law,  308. 

placefi  protected,  3)5. 

when  destroyed  by  the  immorality  of  the  book,  478. 

by  bad  public  tendency,  id. 
by  libels,  479. 
CORPORATE  BODIES, 

effect  of,  on  commerce,  3. 
CORONER'S  INQUEST, 

publication  of  proceedings  before,  462. 
COSTS, 

of  a  caveat  for  a  patent,  183. 

in  an  action  for  infringing  a  patent,  247. 

under  the  new  statute,  248. 

of  proceedings  thereon  in  equity,  258. 
COTTONS, 

copyright  in  designs  for,  414. 
COURTS  OF  JUSTICE, 

power  over  the  publication  of  their  proceedings, 

reports  in  newspapers  of,  363.  460. 

the  House  of  Loras,  458. 

the  Privy  Council,  460. 

the  Courts  of  Law,  id, 

the  Lord  Mayor's  Court,  461. 

the  Coroner's  Court,  462. 
CRITICISMS, 

copyright  in,  350. 

in  reviews,  353. 


D. 

DECLARATION, 

of  being  the  original  inventor,  170. 
in  an  action  for  infringing  a  patent,  238. 

piracy  of  copyright,  485. 
of  proprietors  of  a  newspaper,  356. 
DEFINITION, 

of  a  monopoly,  2. 
of  letters  patent,  22. 
of  a  new  manufacture,  36. 
of  a  book,  322. 
of  a  newspaper,  355. 
of  a  pampnlet,  373, 
DEMURRER, 

in  court  of  common  law,  239. 

to  pleadings  in  an  action  for  infringing  a  patent,  id. 
to  a  scire  facias,  272. 
in  equity, 

to  a  bill  in  chancery,  256. 

that  the  patent  has  not  been  previously  established  at  law,  id, 
DENMARK, 

copyright  in,  320. 


100  Index. 


DESIGNS, 

for  articles  of  manufacture,  410. 
when  printed  on,  411. 
the  statutes,  id. 

name  and  day  of  publication,  mL 
the  property  m,  413. 
when  worked  in  or  on,  413. 
when  prints,  414. 
for  models,  &c.,  id, 
for  a  shape  or  configuration,  id, 
piracy  of,  415. 
register  of,  417. 
DEVISE, 

of  a  patent  right,  225. 
DICTIONARIES, 

copyright  in,  338. 
DRAMATIC  WRITINGS, 
when  in  manuscript,  388. 
when  printed,  id, 

Sublication  of,  389. 
y  statute,  390. 
DRAWINGS, 

when  not  drawn  to  a  scale,  136. 
whe^er  they  may  be  a  substitute  for  a  deseriptioi^  138. 
DUBLIN, 

Trinity  College  entitled  to  copy  of  book,  452. 
King's  Inn,  id. 


E. 

EAST  INDIA  COMPANY, 
effect  of  the  charter^  6.  8. 
EDITION,  SECOND, 

with  respect  of  foreign  publications,  333. 
stationers  not  bound  to  deliver,  452. 
ENCYCLOPiEDIA, 

copyright  in,  339. 
ENGRAVINGS  OR  PRINTS, 
the  statutes,  395. 

when  taken  from  original  desigps,  396. 
when  taken  from  any  picture,  id. 
the  term  of  copyright,  id. 
the  name  and  day  of  publication,  397. 
the  reason  for  and  against  the  necessity  of  their  appearance  on  the 

prints, 
pnnts  that  accompany  letter  press,  399* 
when  others  are  made  from  the  text,  id. 
maps,  charts,  &c.,  400. 
the  subject  of  an  engraving,  400. 

almost  always  of  a  general  nature,  id. 
seditious  and  libellous  prints,  402. 
the  property  in  prints,  403. — See  Property. 
from  tne  designs  of  the  artist,  id, 
effect  of  procuring  a  drawing  to  be  made,  id. 
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ENGRAVINGS  OR  PRINTS— eonlimiei. 

assignment  of  prints.  404. — See  Assionmbnt. 
piracy  of  engravings,  Sec,  id, — See  Pxbacy. 
what  amounts  to  it«  id. 

where  two  artists  engrave  the  same  subject,  id, 
where  both  taking  from  the  same  part  of  the  text  of  a  work,  id. 
the  seller  of  pirated  prints,  405. 
knowing  them  to  be  pirated,  id. 
where  they  are  not  exact  copies,  406. 
not  knowing  them  to  be  pirated,  id. 
remedies  for  an  infringement,  407. 
the  penalties,  id, 

to  forfeit  the  plates,  and  6«.  for  each  print,  id, 
attach  as  well  to  the  seller  as  to  engraver  of  pirated  prints,  id. 
special  action  on  the  case,  408. 
limitation  of  action,  id. 
the  parties,  id. 
declaration,  409. 
plea,  id, 
evidence,  id. 
interference  of  courts  of  equity,  id. 
costs,  410. — See  Costs. 
ENGROSSING, 

monopoly  by,  7- 
ENROIJdENT, 

of  specification,  177* 
certificate  of,  178. 
of  surrender  of  patent,  276* 
ERROR, 

no  writ  of  error  on  judgment  on  a  scire  faciae,  273. 
EPISTOLARY  WRITINGS, 

when  intended  for  the  press,  328. 
letters  of  literary  persons,  id. 
common  letters,  329. 
EQUITY.— See  Practicb  in  Equity. 

bill  to  discover  names  of  proprietors  of  newspaper,  382. 
as  to  engravings,  409. 
proceedings  in,  as  to  a  book,  486. 
injunction,  when  granted,  id, 
affidavit  of  title,  494. 
the  answer,  495. 
decree,  496. 
ESSAYS,  ORIGINAL, 

in  reviews,  352. 
EVIDENCE, 

in  an  action  for  the  infringement  of  a  patent  right,  240. 
for  the  plaintiff 

must  produce  the  exemplification  of  the  letters  patent,  id, 
must  prove  the  aUef^ations  in  the  declarations,  td. 

that  the  invention  is  new  and  useful,  id. 
must  prove  that  he  is  the  inventor,  id. 

that  the  specification  is  sufiScient,  id. 
what  is  good  primd/acie  evidence  of  it,  id. 
and  that  it  has  been  infringed,  242. 

what  amounts  to  an  infringement,  230. 
proof  by  inspection  of  manufactured  article,  243. 
proof  from  examination  of  the  factory  by  order  of  a  court 
of  chancery,  258. 
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EVID£NC&-<D«/nweii 
for  tlie  defendant 

to  invalidate  the  patent*  245. 

any  matters  that  wiU  contradict  the  proofs  necessary  on  the 

part  of  the  inventor,  id. 
by  shewing  that  it  was  the  intention  of  patentee  to  conceal  in- 
vention, icL 
a  premeditated  obscniity  in  the  specification,  id. 
by  comparison  of  the  two  mannfartores,  id. 
by  comparing  specification  with  patent*  246. 
on  the  issne  of  a  wdrtfaemi,  272. 
of  the  piracy  of  a  book,  475. 477. 
of  the  publication  of  a  newspuier,  359. 

when  the  prodvction  of  the  paper  is  evidence  of  publication  in 

a  particular  county, 
a  certified  copy  of  the  declaration  will  support  a  count  for  com- 
posing, printing  and  publishing,  380. 
when  recourse  may  be  had  to  common  law  evidence,  381. 
the  method  of  proof  before  the  stat.  38  Geo.  III.,  id. 
when  an  unstamped  paper  may  be  g^ven  in  evidence,  id. 
when  different  part  of  the  same  newspaper  may  be  read  in 

evidence,  id. 
bill  in  chancery  to  discover  the  names  of  the  proprietors,  382. 
of  the  publication  of  a  pamphlet,  373. 
b  V  purchasing  a  number  at  the  shop,  id. 
of  tne  pnipert)r  in  engravings,  409> 
in  suits  in  equity. — See  Practicb  in  Equity. 
EXECUTORS, 

considered  as  one  person  in  the  number  to  be  interested  in  a  patent, 
213. 


F. 

FACULTY  OF  ADVOCATES, 

entitled  to  a  copy  of  each  book,  452. 
FEES, 

payable  on  obtaining  a  patent,  173. 
FEIGNED  ISSUE, 

to  try  the  validity  of  a  patent  for  an  invention,  257. 

copyright,  495. 
FEUDAL  SYSTEM, 

effect  in  commerce,  2. 
FOREIGN  INVENTIONS, 

protected  in  Britain,  102. 
FOREIGN  PUBLICATIONS, 

the  common  law,  332. 

the  new  statute,  id. 
FORESTALUNG, 

monopoly  by,  7. 
FORMS, 

of  the  petition  for  a  patent,  App.  1. 

declaration  to  support  the  petition,  App.  2. 

of  a  patent,  App.  3. 

for  the  specification,  App.  7. 

of  petition  under  s.  1,  5  &  6  Wm.  4,  c.  83,  App.  10. 
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FORMS— con/tfwcd. 

of  disclaimer,  App.  11. 

of  notice  for  pnuongasion  of  p«tent»  App.  12. 

of  petition  for  prolongation  for  a  patent,  id. 

of  petition  of  confirmation  of  letters  patent,  App.  1 3. 

of  caveats,  App.  15. 

of  notice  of  omections  required  by  5  &  6  Wm.  4,  c.  83,  s.  5,  id. 
FRANCE, 

patents  for  inventions  in,  297. 

copyright  in,  319. 


6. 

GAZETTE,  LONDON, 

notices  in,  370. 
GENERAL  SUBJECTS, 
works  on,  generaUy,  334. 
piracy  of,  343. 
GRANTS. — See  Monopoliss,  Lbttbrs  Patent. 
that  were  valid  at  common  law,  19. 

if  made  for  a  reasonable  time  of  a  new  and  profitable  trade,  id, 
of  some  particular  employments,  1 1 . 

as  printing  the  bible  and  books  of  divine  service,  id. 
See  Fbbbooativb  Copibb,  433. 
that  were  bad  at  common  law,  12. 

if  they  prevented  the  exercise  of  known  trades,  id. 

as  the  privilege  of  solely  selling  sweet  wines  in  London,  id, 
or  engrossing  wills,  &c.,  13. 
or  mfdcing  playing  cards,  id. 
if  they  were  for  the  sole  importation  of  any  merchandize,  14. 
as  restrained  by  statute  law,  21  Jac.  L,  id, 
the  form  of  grants  by  the  crown,  22. 
GUERNSEY,  ISLE  OF, 

copyright  extended  to,  315.  390. 


H. 

HANSEATIC  LEAGUE, 

effect  in  England,  5. 

London,  a  part  of,  id. 
HOLLAND, 

copyright  in,  319. 
HUGUENOTS, 

the  introduction  of  their  trades  into  England,  6. 


I.  J. 

IMMORALITY, 

effect  of  in  matter  of  a  book,  478. 
IMPRESSIONS  ON  ARTICLES, 
copyright  in  designs  for,  414. 
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IMPROVEMENTS,  b^.—See  Additions. 
INADVERTENCE, 

DO  excuse  for  not  deseribing  the  best  method,  14S. 
INFRINGEMENT, 
of  a  patent, 

what  amounts  to  it,  330. 
it  is  a  question  of  fiict  for  the  jury,  id. 
not  of  mere  matters  of  intention  not  reduced  to  practice,  334. 
INJUNCTIONS, 

to  prevent  infringement  of  a  patent  until  the  hearing,  353.  Add.  93* 
a  perpetual  injunction,  id. 

the  grounds  on  which  injunctions  are  granted  respecting  patents,  id. 

respecting  copyright,  486. 
title  necessary  to  sustain,  429-  489. 
INTENTION, 

evidence  of  the  intention  of  inventor  to  conceal  the  discovery,  345. 
matters  of  intention  only,  mentioned  in  a  specification*  136. 
no  infringement  of,  334. 

interest/tables  of, 

copyright  in,  340. 
INTEKNJflriONAL  COPYRIGHT, 

the  statute  for,  333. 
INVALID  PATENTS, 

what  circumstances  make  all  kinds  of  patents  void,  300. 
what  those  for  inventions,  263. 

by  the  express  clauses  of  the  Statute  of  Monopolies,  id. 
as  being  contrarv  to  law,  id. 
mischievous  to  the  state,  Sec.,  364. 
raising  the  price  of  commodities  at  home,  id, 
being  nurtful  of  trade,  365. 
genmlly  inconvenient,  367. 
when  void  by  the  particular  constructions  of  the  statute,  368. 
as  to  the  inventor,  id, 
the  object  of  the  patent,  id. 
the  correctness  of  the  specification,  id. 
the  mode  of  obtaining  it,  id. 
what  things  do  not  invalidate  a  patent,  369. 
INVENTOR, 

the  different  kinds,  36. 

a  discoverer  of  a  new  thing,  id. 
when  by  a  servant,  37. 
when  assisted  by  engineer,  id. 
when  patent  in  two  or  more  names,  38. 
a  publisher  of  an  invention,  30. 

when  several  persons  have  discovered  the  same  thing,  31. 
an  introduction  of  a  foreign  invention,  31. 
information  from  scientific  work,  39. 

from  person  in  England,  id. 
IRELAND, 

patent  for  invention  in,  169. 
copjrright  in,  313. 
fees  payable  on  patent  for,  174. 
act  respecting  plays  extends  to,  390. 
JERSEY,  ISLE  OF, 

copyright  extended  to,  315.  390. 
JUDGMENT, 

in  an  action  for  infringing  a  patent,  the  effect  of,  247. 
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JUDGMENT— confmtMrf. 

on  a  scire  facias  to  repeal  it,  272. 
by  default,  id. 
final  jiidffment,  273. 
in  an  action  tor  a  piracy,  486. 
JUDICIAL  COMMirrEE, 
proceedingfl  before,  189. 
roles  of  practice  before,  191. 
JUSTICES  OF  THE  PEACE.— 5««  Nbwspapxrs. 
power  over  offencea  respecting  newspapers,  378. 

respecting  patterns,  416. 
respecting  printers,  421. 


LECTURES,  PUBLIC, 
copyright  in,  327. 

when  published  in  newspapers,  369* 
LETTERS, 

of  literary  persons,  328. 
common  letters,  329. 
LETTERS  PATENT  FOR  INVENTIONS.— See  Patents. 
generally,  17.  22. 
give  a  limited  monopoly,  id, 
at  common  law,  18. 

to  the  inventor  of  a  useful  manufacture  for  a  reasonable  time^  id, 
under  stat.  of  21  Jac.  c.  3,  s.  6,  id. 
upon  what  terms  to  be  granted,  20. 
the  specification  introduced,  21. 
not  aemandable  as  a  right,  id. 
offices  for  issuing  these  grants,  22. 
description  of  the  stipulations  therein,  23. 
what  matters  make  tnem  void,  id. 

if  specification  not  enrolled  in  time,  24.  263. 
if  divided  into  more  than  twelve  shares,  24. 
if  contrary  to  law,  263. 
if  mischievous  to  the  state,  264. 
being  hurtful  of  trade,  265. 
generaUy  inconvenient,  268. 
LIBELS, 

on  private  individuals,  effect  of  on  copyright,  428. 
libds  in  newspapers, 

on  individuals,  361. 
blasphemous  and  seditious  ones,  tif. 
as  advertisements,  367. 
LICENSES, 

when  made  to  use  patents,  225.  Add.  93. 
LIEN, 

when  upon  a  patent,  225. 
LIMITATION, 

of  time  for  bringing  actions  for  penalties  respecting  copyright  in 
general, 
newspapers,  379. 
engravings,  408. 
patterns,  413. 
sculptures,  421. 
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LINENS, 

copyright  and  designs  for,  414. 
LITERARY  PROPEimr.    See  Coptkight,  305. 
LOGARITHMS,  TABLES  OF. 

copyright  in,  346. 
LORD  MAYOR'S  COURT. 

publication  of  proceedings  before,  461. 
LOTTERIES, 

advefiisements  req>ecting,  369. 


M. 

MACHINE  OR  INSTRUMENT. 

natnral  right  over,  1. 

peculiar  ^nalitr,  new  machinery,  58. 

specification  ot.  150. 
MAGISTRATE.    See  Jdsticbs  of  thb  Pkace. 

copyright  of  the  Queen  as  executive,  435. 
MAN,  ISLE  OF, 

copyright  extended  to,  315. 

plays  acted  in,  398. 
MANDAMUS, 

when  not  granted,  249- 
MANUSCRIPT, 

when  not  published,  325. 

when  pubtished,  326. 

of  a  play,  327.  388. 

of  lectures,  327. 

when  in  the  form  of  epistolary  writings,  328. 

maps,  copyright  in,  400. 
MEMORIAL, 

to  the  crown  for  a  scire /acioi,  271. 
MERCHANDIZE, 

natural  control  over,  1. 
METHOD.—See  Principlx,  Process. 

it  is  a  question  whether  a  mere  method  or  process  can  be  a  new 
manufacture,  84. 

method  and  process  are  synonymous  terms,  id. 

reasons  why  a  mere  method  is  not  a  new  manufacture,  90. 

when  the  patent  for  method,  but  subject  is  something  material,  91- 

an  account  of  the  case  of  Watt's  patent  for  the  steam  engine,  92. 99* 
MODELS, 

copyright  in  designs  for,  414.  419. 
MONOPOLY. — See  Grants  and  Lkttkrs  Patent. 

definition  of,  2. 

among  the  ancients,  id. 
Greece,  id. 
Rome,  id. 

among  the  modems,  id. 
Hanseatic  league,  3. 
corporate  bodies,  id.  4. 

progress  of  traced,  4. 

monopolies  by  the  sovereign,  5. 7. 

by  act  of  parliament,  7»  8. 
by  indivianals,  id. 
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MONOPOLY— confmifcJ. 
at  common  law, 

good  for  a  reasonable  time,  10.  18. 
when  for  a  new  and  profitable  trade,  1 6.  18. 
or  for  a  new  engine  used  in  trade,  16.  18. 
as  to  sole  use  of  particular  employments,  11. 
when  bad,  12. 

for  want  of  novelty,  id. 

if  any  person  restrained  of  liberty  they  had  before,  id. 
if  hindered  in  their  lawful  trade,  id. 
if  of  the  sole  importation  of  merchandise,  11. 
when  void  by  statute  law,  id. 
in  domestic  trade,  16. 
MORTGAGE  OF  PATENT,  226. 
MUSIC, 

compositions  of,  are  books,  322.  384. 
whether  on  one  sheet,  id. 
or  a  time  among  others,  id. 
name  of  publisher  and  time  of  publication,  324. 
property  in,  386. 
assignment  of,  id. 
piracy  of,  387. 
MUSLINS, 

copyright  in  designs  for,  414. 


N. 

NAME, 

of  author  to  book,  324. 

when  fictitious,  id. 

with  respect  to  foreign  publications,  332. 

on  a  newspaper,  360. 

on  an  engraving,  397. 

on  patterns,  411. 

on  a  sculpture  or  model,  420. 
NAMES, 

list  of  copyright  in  names,  337. 
NATURAL  RIGHTS, 

over  machine,  1. 

over  a  book,  id. 
NEW  EDITION, 

copyright  in  the  notes  to  a  work,  348. 

new  emtion  of  an  old  work  with  notes,  349* 

registry  of  under  International  Act,  448.  453. 
NEW  INVENTIONS.— Sw  Nbw  Manufactures. 

effect  of  Stat.  21  Jac.  c.  3,  6. 8. 
NEW  MANUFACTURES, 

definition  of  a  new  manufacture,  36. 

its  primary  or  requisite  qualities,  id. 
it  must  be  new«  38. 

not  copied  from  a  scientific  book,  id, 
nor  suggested  by  a  friend,  id. 

where  the  thing  claimed  is  not  new,  but  some  other  part 
of  the  manufacture  is  new,  id. 
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NEW  MANUFACTURES— «ofih'MiA^. 

if  the  thing  has  been  before  published,  though  unremarked, 

it  is  not  new,  39. 
where  the  things  are  the  same,  but  the  modes  of  obtaining 
them  different,  id, 
must  not  have  been  used  by  any  one,  40. 
disclaimer  of,  189. 
the  knowledge  of  a  secret  without  a  publication  is  not  a 

using,  id. 
it  is  ptmlished,  if  one  of  a  few  persons  has  used  it,  id. 
or  made  and  sold  it,  41. 
must  not  be  used  by  the  inventor  before  patent  obtained,  60. 
not  even  for  four  months,  id. 
doubtful  even  for  experiments,  id. 
it  must  be  vendible  matter,  52. 
it  must  be  material  and  useful,  54. 
not  a  trifling  alteration,  55. 
not  the  substitution  of  one  material  for  another  in  making 

it,  56. 
not  a  mere  curiosity,  57* 

the  utility  must  appear  on  experiments  being  made,  id. 
general  observations  on  new  manufactures,  104. 
NEW  TRIAL, 

at  conunon  law,  246. 
on  issue  out  of  chancery,  258. 
NEWSPAPERS, 
copyrif^ht  in,  355. 
definition  of,  id. 
manner  of  publication,  356. 
the  declaration,  id. 
evidence  of,  359. 
names  on  Uie  paper,  360. 
contents  of,  361. 
paragraphs,  id. 
reports,  363. 
public  lectures,  369. 
advertisements  in,  367. 
if  Hbellous,  id. 
if  illegal,  368. 
sending  newspapers  abroad,  id. 
when  noticed  by  the  law,  369. 
London  Gaxette,  370. 
stamp  duties,  id. 

on  the  paper,  371. 
on  the  advertisements,  id. 
when  unstamped,  372. 
property  in,  377. 

bankruptcy  of  proprietor,  id. 
legal  proceeding's  peculiar  to  newspapers,  379. 

before  justices  of  the  peace. — See  Justicbb  op  thb  Peace. 
by  indictment. — See  iNDicrriiENT. 
actions  at  law,  379. — See  Actioni. 
bill  in  chancery  to  discover  the  proprietors,  382, 
NORWAY, 

copyright  in,  320. 
NOTES  TO  A  BOOK, 
copyright  in,  348. 
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O. 

OFFICE  FOR  PATENTS, 

fees  payable  at,  176. 
ORNAMENTS, 

copyright  in  designs  for,  414. 
OXFORD,  UNIVERSITY  OF, 

claim  to  printing  books,  306. 

entitled  to  one  copy  of  each  book^  452. 

right  to  print  bibles,  454. 

right  to  print  the  statutes,  455. 

as  to  almanacks,  id, 

as  to  perpetual  copyrights,  456. 


P. 

PAMPHLETS, 

definition  of,  373. 
advertisements  in,  id, 
PARLIAMENT, 

speeches  in  newspapers,  363.  458, 
privilege  of  publication,  459. 
judicial  proceedings  before  the  lords,  id 
PATONT  MEDICINES. 
PATENTS.— 5«  Lbtterb  Patent. 

create  a  limited  and  beneficial  monopoly,  17. 

might  be  granted  at  common  law  for  a  reasonable  time,  IS. 

permitted  oy  21  Jac.  I.  to  be  granted  for  fourteen  yean,  id, 

the  sizui  clause  of  that  act  set  out,  id. 

it  is  declaratory  of  the  common  law,  19. 

made  for  the  encouragement  of  artists,  id. 

the  policy  of  that  statute  as  it  affects  the  public^  20. 

the  construction  it  ought  to  receive,  id. 
no  right  to  demand  patent,  21. 
method  of  obtaining  a  patent,  168. 

its  contents,  22. 

the  form  of  one. — See  Appbndix. 
when  void  generally,  202.  263. 

for  uncertainty,  202. 

for  roisrecitals,  id 

for  false  suggestions,  id, 
when  void  by  statute  of  monopolies,  263. 
generally, 

if  contrary  to  law,  244. 

if  mischievous  to  the  state,  id. 

raising  the  price  of  commodities,  264. 

being  hurtful  to  trade,  265. 

generaUy  inconvenient,  267. 
in  particular, 

if  patentee  not  the  inventor,  17-  268. 

if  object  not  a  manufacture,  35. 268. 

if  specification  not  correct,  106.  268. 

if  not  obtained  in  usual  mode,  168.  268. 

h 
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PATTERNS, 

when  printed  on  linen,  &c.,  411. 

when  worked  into  or  on  manufactares,  4 1 3. 

when  for  modelling,  414. 

when  for  shapes  or  embossments,  id, 

the  name  ana  day  of  puhlication,  id. 

the  omission  good,  after  verdict,  id. 
the  property  in,  412. 
the  assignment  of,  id. 
piracy  by  making  copies,  id. 
the  liability  of  selling  pirated  prints,  id. 
remedy  by  action  at  law,  413. 
limitation  of  action,  id. 
the  plea,  id. 
the  evidence,  id. 
costs,  id. 
PENALTIES, 

for  qsing  name,  &c.  of  patentee,  259- 
respecting  newspapers,  378. 

to  be  enforcea  by  justices  of  the  peace,  id. 
the  witnesses,  381. 
action  for  piracy,  475.  481. 
PERIODICAL  PUBLICATIONS, 
reviews,  354. — See  Reviews. 
newspapers,  355. — See  News  papers. 
pamphlets,  373. — See  Pamphlets. 
stamps,  duty  on  them,  370. — See  Stamps. 
the  property  in  periodical  works,  374. 
in  a  review,  id. 

in  the  communications  made  to  the  editor,  376. 
in  a  pamphlet,  id, 
in  a  newspaper,  id. 
the  legal  proceedings  peculiar  to,  378. 
before  justices  of  the  peace,  id, 
actions  at  law,  id. 
by  indictment,  id. 
actions  respecting  newspapers,  id. 
PREROGATIVE  COPIES, 

the  Queen's  copyright  generally,  433. 

as  executive  magistrate,  435. 
in  acts  of  parliament,  &c.,  id. 
as  head  of  the  church,  436. 
in  the  liturgies,  &c.,  id. 
right  by  purchase,  438. 
in  the  English  bible,  439. 
law  autiiorities  for  this  prerogative,  442. 
PETITION, 

abstract  of  its  contents,  170. 
form  of. — See  Appendix. 
PIRACY, 

generally,  what  amounts  to,  475. 
quotations,  477. 
effect  of  obscenity,  &c.,  478. 
effect  of  libels,  479. 
of  engravings,  404,  405. 
seller  of,  405. 
penalties,  407. 
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VlKXCY'— continued. 

of  patterns,  412,415. 
of  sculptures,  420. 
PLANS, 

copyright  in,  400. 
PLAYS.— S«  Dramatic  Writings, 

copyright  in  dramatic  compositions  when  printed,  388. 
manuscript  plays,  id. 
piracy  by  acting  a  printed  play,  389. 
acting  an  abrit^pment  of  a  play,  id, 
the  new  statute,  390. 
PLAYERS, 

laws  respecting,  392. 
PLEAS, 

to  an  action  for  infringing  a  patent,  238. 
objections  to  be  delivered  with,  239- 
to  a  bill  in  equity  for  same,  256. 
to  a  scire factas,  271. 
PLEADINGS, 

in  an  action  on  a  patent,  237. 
at  law,  id. 
in  equity,  254. 
on  scire  facias^  271. 
in  action 

respecting  a  newspaper,  379. 
respecting  engravings,  407. 
respecting  patterns,  413,  416. 
respecting  sculptures,  421. 
as  to  printers,  467. 
for  penalties,  475. 
for  damages  to  copyright,  485. 
PRACTICE, 

of  obtaining  patents,  168. 
before  the  attorney-general,  181.  App.  9. 
before  the  judicial  committee  of  privy  council,  191. 
PRACTICE  AT  LAW, 

in  an  action  for  inMnging  a  patent,  237. 
the  parties,  id. 

assignee  may  sue  alone  or  join  in  the  action,  id. 
the  declsuration,  238. 
the  venue,  id. 
the  plea,  &c.,  id. 

objections  to  be  delivered  with  plea,  239. 
the  evidence,  240. — See  Evidence. 
in  a  scire  facias  to  repeal  a  patent. — See  Scire  Facias. 
PRACTICE  IN  EQUITY, 

in  a  suit  for  an  infringement  of  a  patent,  250. 
filing  the  bill,  252.  Add.  93. 
the  affidavits  in  support  of  it,  id. 

must  shew  that  the  applicant  still  believes  himself  to  be 
the  original  inventor,  id. 
the  motion  for  an  injunction,  263.— Sw  Injunction. 
the  answer,  255. 
a  demurrer  in  equity,  id. 
the  olea  to  a  bill  in  equity,  256.— Sw  Pleas. 
the  nearing,  id. 
a  feigned  issue,  257* 

h  2 
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PRACTICE  IN  EQUITY— «m/ijnc<rf. 

the  evidence  in  equity,  257. — See  Evidvncb. 

an  order  that  the  manafactories  may  be  inspected  to 
furnish  evidence,  258. 
new  trial,  if  a  feigned  issue,  id. 
the  costs  in  equity,  id, 
PRINCIPLE.— 5cff  Mbthod,  Progbsb. 

an  abstract  principle  cannot  be  a  new  manufacture,  72.  84. 
PRINTERS.— 5«  Printing. 
statutes  respecting,  462. 
their  legal  liabilities,  466. 

when  not  recover  for  work  and  labour  done,  id, 
when  printing  work  in  parts,  id, 
not  bound  to  insure  for  the  paper,  467. 
of  newspapers,  466. 
PRINTING. 

introduction  of  by  Caxon,  306. 
claim  of  printers,  307. 
liability  of  printers,  463.  466. 
as  to  his  presses,  id, 
as  to  his  name,  id, 

•  as  to  the  name  of  his  employer,  464. 
not  apply  to  engravings,  &c.,  id, 
exceptions  as  to  name,  id, 
as  to  the  matter  of  a  book,  465. 
lyf  a  newspaper,  356.  466. 
proceedings  respecting,  467- 

before  justices  of  the  peace,  id, 
appeal  to  sessions,  468. 
PRINTS.— Sm  Engravings,  395. 
PRIVY  COUNCIL, 

returns  from.  Add.  94. 

proceedings  before  judicial  committee,  189. 

when  patentee  has  included  something  old,  190. 
a  disclaimer  of  old  parts,  165. 
prolongation  of  term  of  patent,  194. 

when  not  prosecuted  within  fourteen  years,  197* 
rules  of  practice  before,  191. 
power  over  the  publication  of  matter  before,  460. 
PROCESS. — See  Mbthod,  Chemical  Procbbs. 
PROFERT, 

of  letters  patent, 
PROPERTY, 

in  a  patent,  211. 

in  its  nature  it  is  personal,  id, 
its  duration,  212. 

the  number  of  persons  that  may  at  once  be  interested  in  it,  id, 
executors  and  administrators  are  considered  as  and  f<Nr  the 
single  person  whom  they  represent,  til. 
assignment  of  patent  generally,  214. 

under  bankrupt  law,  219* 
when  patent  made  a  trust,  224. 
when  mortgaged,  225. 
when  a  lien  upon  patent,  id, 
when  devised,  id, 
when  license  granted,  id, 
in  discoveries  kept  secret,  229. 
its  enhugement  by  act  of  parliament,  226. 
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PROPEimr— con/tmuNl. 

by  increasing  the  number  of  persons  that  may  be  in- 
terested in  it»  226. 
in  a  book,  324.  425. 
in  a  newspaper,  377 • 
in  a  review,  id. 
in  a  pampblet,  %d» 
in  a  musical  work,  386. 
in  engravings,  403.  427- 
in  patterns,  412.  427. 
in  sculptures,  420.  427. 
PRUSSIA, 

copyright  in,  320. 
PUBLICATION, 
of  a  book,  322. 
of  a  newspaper,  356. 
of  a  play,  389- 
of  an  engraving,  397* 
of  a  pattern,  411. 
of  a  sculpture,  419. 

Q. 

QUARTER  SESSIONS, 

appeal  to,  by  printers,  468. 
QUEEN  ELIZABETH, 

monopolies  in  her  reign,  5, 6. 
the  Huguenots,  6. 
QUEEN'S  PRINTER.— 5fe  Pbkrogativs  Copies. 

the  question  considered  whether  there  is  a  prerogative  generally 
over  the  books  called  crown  copies,  432. 
either  from  the  length  of  time  enjoyed,  434. 
or  from  the  king  being  chief  executive  magistrate,  435. 
or  as  being  head  of  the  church,  436. 
or  frt>m  the  king's  right  by  purchase,  438. 
this  prerogative  as  supported  by  decisions  in  equity  and  law,  442. 
QUOTATIONS, 

how  far  may  be  made,  352.  477. 


R. 

REGISTER  OF  DESIGNS, 

certificate  of,  417* 
REGRANTING, 

monopolies  by,  7- 
REMEDIfiS. — See  Practice  at  Law  and  Equity. 
at  common  law  action,  237. 
in  equity,  250. 
by  statute,  259. 
by  scire  facUu,  269* 
REPORT, 

of  attorney-general's  respecting  the  petition  for  a  patent,  171* 
its  contents,  uf. 

his  opinion  that  a  particular  description  of  the  invention  ought 
to  be  enrolled  in  chancery,  id. 
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REPRESENTATIVES, 

of  authors,  315.  426. 
REVIEWS.  MAGAZINE, 

cop^rright  in,  352. 

original  essays,  id, 

quotations,  ta. 

criticisms,  353. 

property  in,  375. 

property  in  the  communications  sent  to  the  editor,  376. 
ROAD  BOOKS, 

copyright  in,  335. 
RUSSIA, 

copyright  in,  320. 


S. 

SCIRE  FACIAS, 

to  repeal  letters  patent,  269. 
by  whom  obtained,  270. 

by  the  king/ure  regis,  id. 
by  any  subject  as  a  right,  id. 

the  first  of  two  patentees  may  have  the  writ,  but  the  second 
cannot,  id. 
directed  to  the  sheriff  of  Middlesex,  and  made  up  in  the  petty 

bag  office,  271. 
its  contents,  id. 
the  necessary  proceedings,  id. 
the  memorial,  id. 
the  king's  warrant  to  sue,  u/. 
the  fiat  of  the  attorney-general,  id. 
the  summons,  id. 
the  plea,  id. 
demurrer,  272. 
evidence  on  a  sdre/aciaa,  id. 
a  new  trial,  273. 
the  judgment,  id. 
by  default,  id. 
by  confession,  id. 
final  judgment,  id. 
for  the  king,  id. 
for  the  defendant,  id. 
surrender  of  patent,  275. 
SCOTLAND, 

patent  for  invention  in,  169. 
fees  payable  on  patent  for,  173. 
SCULPTURES, 

copyright  in,  419. 
assignment  of,  420. 
remedy  for  piracy,  id. 
SECRET  INVENTIONS, 

inventions  not  protected  by  patents,  227. 
not  protected  by  the  law,  228. 

unless  fraud  used  in  obtaining  the  secret,  229. 
effect  of  representing  an  article  to  be  the  same  as  one  sccrctlv 
made,  ta. 
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SEDITION. 

in  newspapers,  361. 
SICILY, 

copyright  in,  319. 
SIGNCT  OFFICE, 

fees  payable  at,  175. 
SION  COLLEGE, 

formerly  entitled  to  a  copy  of  every  book,  451. 
SPAIN, 

patents  for  inventions  in,  281. 
copyright  in,  320. 
SPECIFICATION, 

condition  re<}uiring  it,  20. 

definition  of  it,  22. 

the  form  of  grants  by  the  king,  or  letters  patent,  id. 

the  offices  for  passing  patents,  id, 

a  description  of  the  parts  of  a  patent,  id. 

has  always  been  strictly  examined,  106. 

matters  which  make  it  void,  23. 

the  general  properties  of  a  specification,  106. 

the  invention  must  be  accurately  ascertained,  107. 
the  connection  of  the  patent  and  specification,  108. 

the  title  of  patent  must  eorre^^ond  with  the  description  in  the 
specification^  id, 

claiming  too  much  in  the  title,  109. 

the  title  should  not  be  very  extensive,  nor  yet  very  confined, 
110. 

the  misuse  of  words,  id, 

effect  of  claiming  one  thing  when  another  is  really  meant,  114. 
the  form  of  the  specification,  175. 

must  be  under  the  hands  and  seal  of  the  inventor,  id. 

the  contents  of  it,  176. 

must  be  acknowledged  by  a  master  in  chancery,  and  enrolled, 
177. 

the  time  allowed  for  its  enrolment,  id, 

when  time  for  enrolling  it  has  transpired,  178. 

a  petition  de  novo  for  a  patent,  id, 

certificate  of  the  enrolment,  id, 

inspection  of  the  specification,  id. 

sometimes  ordered  by  act  of  parliament  to  be  inspected  only  by 
the  lord  chancellor,  180. 
of  a  substance. — See  Substanck,  117. 
of  a  machine. — See  Machins,  150. 

must  be  such  that  a  common  mechanic  can  make  it,  id. 

without  experiments,  id. 

or  reference  to  scientific  books,  152. 

must  show  that  all  the  parts  are  united,  id. 

and  the  union  of  two  or  more  machines,  id. 
of  improvements  or  additions. — See  Additions,  152. 

by  describing  the  addition,  and  how  it  is  applied  to  the  old 
parts,  id. 

by  describing  the  whole,  and  distinguishing  the  new  parts,  id. 

not  necessary  to  describe  the  old  parts,  id, 

the  specification  of  an  improved  patent  article,  154. 

the  d liferent  ways  of  specifying  an  impiovement,  156. 
of  a  combination. — See  Combination,  159. 

when  made  of  single  articles,  160. 
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SPECIFICATION— emi/titiiAf. 

when  made  of  old  combinations,  160. 

of  several  old  patent  subjects,  162. 
of  a  method  carried  into  practice. — 8te  Method,  163. 
of  a  mere  principle,  id, 
of  a  mere  method,  id. 

of  a  chemical  discovery. — See  Chhi ical  Discovbry,  164. 
of  a  foreign  invention. — See  Forbion  iNvsimoN,  id, 
general  observations  on  specifications,  165. 
general  mles/or  makmg  a  tpec^eaUcm,  118. 
it  is  incorrect  when 

the  terms  of  it  are  ambiguous,  120. 

calling  a  substance,  similar  to  white  lead,  white  lead,  121. 
by  mentioning  the  genus,  not  the  particular  species  of  a 

thing,  id, 
technical  words,  ttf. 
necessary  descriptions  omitted,  123. 

every  material  new  part  must  be  described,  id. 

and  every  old  part  applied  in  a  new  manner,  124. 

when  the  machine  is  mtended  for  different  operations,  the 

parts  peculiar  to  each  must  be  described,  id. 
not  to  rudiments  of  a  science,  id 
parts  claimed  not  original,  128. 

must  not,  even  unintentionally,  appropriate  any  part  that 

is  old,  id. 
need  not  describe  things  in  common  use,  130. 
one  of  several  thin^  specified  not  new,  131. 
part  or  things  put  m  to  mislead,  132. 

as  parts  that  have  never  been  used  by  the  patentee,  133. 
if  a  considerable  part  of  the  manufiuture  be  unnecessary, 

id. 
although  occasionally  used,  id. 
but  need  not  go  on  using  it,  id. 
the  drawings  incorrect,  136. 

when  not  drawn  to  a  scale,  id. 
whether  a  substitute  for  a  description,  137< 
one  of  different  wajrs  fails,  139* 
some  of  several  effects  specified,  not  produced,  140. 

even  if  one  thinff  not  effected,  id, 
thing  described  not  the  best,  145. 

the  consequences  of  making  alterations  after  patent  sealed, 
148. 
of  using  cheaper  materials,  147. 
or  from  inadvertence,  148. 
effect  of  its  being  a  subsequent  discovery,  id. 
STAMP  DUTIES, 

on  advertisements,  371* 
on  newsnapers,  id. 
STATIONERS^  COMPANY, 

when  first  incorporated,  307. 448. 

their  bye-laws,  %d.^ 

licenses  granted,  id. 

entries  in  their  books,  449. 

copies  taken  in  for  public  libraries,  451. 

second  editions,  452. 

to  register  under  International  Act,  453. 
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STATUTES— ACTS  OF  PARLIAMENT, 

21  Jac.  I.  c.  3 — statute  of  monopolies,  6,  App.  16. 

a  declaratorv  law,  7.  19* 
term  of  sixtn  clause,  18. 
policy  of  it,  19* 
13  &  14  Car.  II.  c.  23 — ^the  Licensing  Act,  308. 
8  Ann.  c.  19 — Copvright  Act,  308,  App.  28. 
8  Geo.  II.  c.  13 — engravings,  315,  App.  34. 
12  Geo.  II.  c.  36 — Booksellers'  Act,  470,  App.  37. 
7  Geo.  III.  c.  38 — Engravings,  315,  App.  40. 
15  Geo.  III.  c.  53 — ^The  Universities  Uopyrigbt  Act,  313.  456, 

App.  43. 
17  wo.  III.  c.  57 — ^Engravings,  315,  App.  48. 
27  Geo.  III.  c.  38—- Patterns,  315.  411,  App.  49. 
29  Geo.  III.  c.  19~Pattems,  411. 
34  Geo.  in.  c.  23— Patterns,  315. 411,  App.  52. 

38  Geo.  III.  c.  71 — Sculptures,  316,  App.  53. 

39  Geo.  III.  c.  79~-Printers'  Act,  464. 

41  Geo.  III.  c.  107— Irish  Copyright  Act,  312,  App.  56. 

51  Geo.  III.  c.  65— Printers'  Act,  464. 

54  Geo.  III.  c.  56 — Sculptures,  315,  App.  63. 

54  Geo.  III.  c.  156 — General  Copyright  Act«  312,  App.  66. 

1  Wm.  IV.  c.  73 — Newspapers,  362. 

3  Wm.  IV.  c.  15— Dramatic  Works,  315.  390. 
5  &  6  Wm.  IV.  c.  65— Public  Lectures,  315.  App.  74. 

5  &  6  Wm.  IV.  c.  83 — Patents  for  Inventions,  22.  183,  App.  21. 

6  &  7  Wm.  IV.  c.  59 — Engravings  in  Ireland,  315,  App.  76. 
•6  &  7  Wm.  IV.  c.  76— the  Newspaper  Act,  356. 

6  &  7  Wm.  IV.  c.  1 10 — ^Public  Libraries,  452,  App.  *!7- 

1  &  2  Vict.  c.  59~Intemational  Copyright,  318.  332,  App.  79. 

2  Vict.  c.  13— Patterns,  315.  411,  App.  84. 

2  Vict.  c.  17 — Patterns  and  Models,  315.  411,  App.  85. 

2  &  3  Vict  c.  67— Letters  Patent,  197,  App.  26. 
SUBSEQUENT  DISCOVERY, 

may  be  used  with  the  subject  of  the  patent,  148. 
SUBSTANCE,  OR  A  THING  MADE, 

is  a  new  manufacture,  36. 

specification  of,  117. 
SUMMONS, 

to  attend  the  attorney-general  on  a  caveat,  180. 

to  appear  to  a  seirtfacuUf  271. 
SURRENDER, 

of  the  letters  patent  to  be  cancelled,  275. 

roust  be  enrolled,  276. 

and  a  certificate  obtained  of  the  vacatur,  id, 
SWEDEN, 

copyright  iOf  320. 


T. 

TERM  OF  PATENT, 

prolongation  of,  194. 

when  not  prosecuted  within  fourteen  years,  197* 
TEXTILE  FABRIC, 

copyright  in  designs  for,  414. 
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TISSUES, 

copyright  in  designs  for,  414. 
TRANSLATION, 

copyright  in,  when  made,' 

from  the  ancient  languages,  346. 

from  a  free  foreign  language,  347. 

from  modem  authors,  %d. 

when  the  original  written  by  native  in  foreign  language,  id, 

in  reviews,  354. 
TRUST, 

made  of  a  patent  right,  224. 


U. 

UNIVERSITIES  OF  OXFORD  AND  CAMBRIDGE, 

as  to  their  rights,  453. 

perpetual  right  to  print  books,  313.  456. 

copy  of  every  book  printed,  id. 

as  to  right  to  print  the  bible,  454. 

as  to  right  to  print  the  statutes,  455. 


V. 

VENUE, 

in  action  on  letters  patent,  238. 

must  generally  be  at  Westminster,  id, 
scire  facias  is  always  directed  to  the  sheriff  of  Middlese?r,  271 


W. 

WEST  INDIA  ISLANDS, 

act  for  the  sole  privilege  of  using  a  manufacture  in,  169. 
extra  fees  for  patent  to,  173. 


THB    END. 


LONDON : 
PRINTED  BY  RAYNER  AND  HODGES, 

109,  Fetter  Lane,  Fleet  Street. 


